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BuoKNELL  against  Mann  and  another  (a).  1862. 


EJECTMENT  for  640  acres  of  land  situate  in  the     A.  being 

district    of   Paterson    in  the  county  of    Durham.  ofl^^Tt"^ 

The  title  relied  on  by  the  plaintiff  was  a  grant  from  the  certain  land 

Crown  to  William  Buchndl,  dated  June  6,  1836,  and  a  j'lf  igso^rt^' 

conveyance  from  William  BuckneU  dated  April  4,  1840,  fSP^  *^® 

to  William  Wenttwrth  BucJcnell,  by  whom  the  property  w™by  a  leaao 

was  conveyed  on  December  21st,  1841,  to  George  BcUtray,  for  1000  yean., 

who  in  1859  assigned  to  the  plaintiff.  oontiiined  no 

In  answer  to  this  the  defendants  put  in  a  mortgage  '??jJ^Vu*^J  a 

dated  October  4,  1830,  by   William  BuckneU  to  Charles  "granted, 

WiUiam    Wentworth  of    the   land    in  question,   which,  ^itp^'^®^. 

.  ,  .    .  .     ,  ,^  ,  TTT.T*.         sold,  and 

Without  contaming  any   recital,  stated  that  ^*  William  demised"  the 

premiBes  to 

w:  c.  w, 

for  1000  years.  In  1886,  A.  obtained  a  grant  of  the  premises  from  the  Grown ;  and 
in  1840,  he  conveyed  them  to  W.  W.  B.,  through  whom  the  plaintiff  claimed.  Upon 
ejectment  being  brought  by  the  plaintiff  against  W.  G.  W.,  Held  that  the  promuee 
A.,  and  those  claiming  under  him,  were  estopped  by  the  demise  of  1890,  from  saying 
that  A.  had  not  at  that  time  the  estate  which  he  assumed  to  convey. 

EM  also  that  the  execution  of  the  demise  by  A.  was  a  sufficient  assertion  of  title 
to  hustain  the  estoppel. 

SembUy  that  a  promisee  has  an  equitable  interest  in  the  land. 

Qiuere,  whether  the  grant  Irom  tho  Grown  fed  the  estoppel,  and  gave  the  actual 
legal  estate. 

(a)  Before  Stcjiiien,  C.  J.,  MU/ord,  J.,  and  Wise,  J. 
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Mann 

and  another. 


BucknelJ. ^hekth  granted,  bargained,  sold  and  demised, 
and  .^^''.tiiese  presents  doth  grant,  bargain,  sell  and 
depi^e  unto  the  said  WUliam  Charles  Wmtworih,  his 
ex^'tors,  administrators,  and  assigns"  the  premises, 
•/f 'fo  have  and  to  hold,  &c.,  for  and  during  and  unto 
"•the  fall  end  and  term  of  1000  years,"  with  a  proviso  to 
become  void  on  repayment  of  the  mortgage  money  and 
interest  at  the  end  of  a  year,  which  was  not  done.  They 
also  put  in  evidence  deeds  by  which  the  title  was  deduced 
to  the  defendants  from  W.  C.  WenUoorth.  There  was 
evidence  of  possession  for  Wentworth  in  the  BuohnelU^ 
both  father  and  son.  The  cause  came  on  for  trial  before 
8te[lken^  C,  J,,  in  the  May  sittings,  1862,  when  the 
jury  found  a  verdict  for  the  plaintiff;  leave  being 
reserved  to  enter  the  verdict  for  the  defendants  on  the 
ground  that  the  demise  of  October,  4, 1880,  as  the  lessor 
afterwards  obtained  the  legal  estate,  operated  by  estoppel 
so  as  to  convey  such  estate  by  relation,  although  there 
was  no  recital  or  assertion  of  title  in  terms  in  the  demise. 


JnneS.  Sir  W.  Manning^  Q.  C,  having  obtained  a  rule  ac- 

cordingly, 

October  23.  BroodhuTBt,  Q.  C,  and  Milford  now  showed  cause. 
The  only  cloud  upon  the  plaintiff's  title  is  the  instru- 
ment of  October  4,  which  is  relied  on  as  an  estoppel. 
But  it  is  contended  that  no  estoppel  is  created  by  that 
instrument.  The  doctrine  of  estoppel  is  connected  with 
the  doctrine  of  fraud  and  prevents  a  man  from  denying 
that  which  by  the  intervention  of  himself  or  his,  he  has 
once  solemnly  affirmed:  and  the  very  essence  of  estoppel, 
therefore,  is  that  something  should  have  been  certainly 
and  deliberately  affirmed.  But  this  instrument  of 
October  4,  1830,  is  a  mere  naked  conveyance,  and  con- 
tains no  assertion  or  affirmation  whatever,  or  anything 
equivalent  thereto;  it  contains  no  warranty,  and  no 
allegation,  even  by  implication,  of  title;  it  recites  no 
grant,  or  seisin,  or  even  any  promise  of  a  grant.  An 
estoppel  must  be  certain  to  every  intent,  and  if  the 
thing  be  not  precisely  and  directly  alleged,  or  be  mere 
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matter  of  supposal,  it  shall  not  be  an  estoppel  Accord-  1S62. 
ingly  in  a  case  where  A.,  having  an  equitable  fee  in  buokkill 
certain  lands,  mortgaged  the  same  to  B.  by  lease  and  ^^ 
release,  which  contained  a  recital  and  covenant  that  A.  and  another. 
was  legally  cr  equitaMy  entitled  to  the  premises  con- 
veyed, and  A.,  having  subsequently  obtained  the  legal 
estate,  conveyed  the  same  for  valuable  consideration  to 
C,  upon  ejectment  being  brought  by  B.  against  C.  it 
was  held  that  as  the  release  contained  no  certain  and 
precise  averment  of  any  seisin  in  A.,  but  only  a  recital 
and  covenant  that  he  was  legally  or  eqmtcMy  entitled, 
G.  was  not  therefore  estopped  from  setting  up  the  legal 
estate  acquired  by  him  after  the  execution  of  the  release. 
Bight  V.  Buehnsll  (a).  And  in  Boioman  v.  Taylor  (b\ 
where  the  Court  gave  effect  to  the  estoppel,  Ta/untan, 
J.,  said,  '*  the  principle  is,  that  where  a  man  has  entered 
into  a  solemn  engagement  by  and  under  his  hand 
and  seal  as  to  certain  facts,  he  shall  not  be  permitted 
to  deny  any  matter  which  he  has  so  asserted,**  it 
being  assumed  that  there  could  be  no  estoppel  unless 
there  be  matter  so  asserted.  By  this  instrument  what 
is  asserted  ?  that  he  had  a  term  of  years,  or  that  he  had 
the  fee  ?  It  is  all  mere  matter  of  conjecture.  Pargeter 
V.  Harris  (c)  was  also  referred  to.  The  plaintiff  claims 
through  a  purchaser  for  valuable  consideration,  and 
ought  not  be  estopped  by  a  deed  which  says  nothing. 
Why  is  he  who  claims  under  a  grant  from  the  Crown  to 
be  estopped  by  something  which  took  place  before  any 
grant  had  been  obtained  ?  If  the  circumstances  are  con- 
sidered, it  is  evident  that  Wentworthy  who  was  the  lessee 
under  this  instrument,  must  have  known  that  there 
could  not  be  an  indefeasible  title  except  through  a  grant 
from  the  Crown,  and  as,  therefore,  the  vendor  did  not 
profess  to  have  such  a  grant,  it  does  not  lie  in  the 
purchaser's  mouth  to  say  that  he  understood  that  there 
was  such  a  grant  As  promisee,  Wittiam  BuehneU  had 
a  certain  interest,  and  he  dealt  with  a  purchaser  who 


(a)  2  B.  &  Ad.  278.  (b)  2  A.  &  E.  278. 

(e)  7  Q.  B.  708. 
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knew  what  that  interest  was,  and  who  has,  therefore, 
obtained  all  he  bargained  for. 

Where  any  interest  passes,  there  can  be  no  estoppel, 
legal  or  equitable,  Doe  v.  Section  (a).  [Stephen,  0.  J. 
By  sect.  14  of  22  Vic,  No.  1,  every  promise  of  a  grant 
in  fee  to  any  person  shall  be  deemed  to  have  conferred 
on  him  an  interest  in  such  land  devisable  by  will  or 
alienable  by  contract  in  like  manner  as  equitable  estates 
in  land  are  devisable  or  alienable.]  As,  therefore,  some 
interest  passed,  the  grantee  under  the  mortgage  took 
what  the  promisee  was  entitled  to,  and  cannot  now 
enlarge  that  interest  by  estoppel.  The  learned  counsel 
also  contended  that  there  was  on  the  face  of  the  demise 
no  certainty  of  description ;  and  nothing  to  show  that 
the  land  in  each  case  was  the  same. 


Sir  W.  Mcmning  Q.  0.,  and  Butler  contra.  The 
grantee  is  estopped  from  denying  the  validity  of  his 
conveyance  to  Wentwor(h,  and  the  plaintiff  as  claiming 
through  him  is  estopped  likewise.  No  legal  interest 
passed  by  that  instrument,  and,  therefore,  the  grant 
from  the  Crown  when  it  issued  fed  the  estoppel,  and  by 
vesting  the  term  of  1000  years  in  Wentworth  made 
that  an  estate  in  interest,  which  was  before  only  in 
estoppel.  For  the  14th  section  of  22  Vic,  No.  1,  does 
not  create  any  legal  estate  alienable  by  contract  or  con- 
veyance, but  merely  some  interest  of  which  a  Court  of 
Equity  will  take  cognizance.  Doe  dem,  AspinwaU  v. 
Osborne  decided  by  this  Court  in  January  1848,  is  an 
authority  to  this  effect  In  that  case  the  plaintiff's 
title  was  deduced  from  J.  MeKeUy,  to  whom  a  grant 
from  the  Crown  had  issued  on  September  30,  1839. 
And  in  answer  to  this  the  defendant  relied  on  a  previous 
conveyance  from  J.  McKeUy  (when  he  was  promisee  of  the 
land)  by  lease  and  release  to  one  Weston,  in  which  the 
grantor  represented  himself  as  being  then  seized  in  fee,  un- 
der a  grant  from  the  Crown,  through  whom  the  defendant 
claimed.  The  judgment  of  the  Court,  after  deciding  that 
the  conveyance  operated  as  an  estoppel,  continues : — '*  It 

(a)  2  C.  M.  &  R.  728. 


CASES  AT  LAW. 


is  not  necessary  to  determine  by  what  precise  means  that 
estoppel-  is  created,  whether  simply  by  the  release, 
purporting  to  convey  an  estate  in  fee  without  regard  to 
the  recital  of  a  seisin  in  fee,  or  whether  it  exists  by 
force  of  that  recital  taken  in  conjunction  with  the  con- 
Teying  words."  And  after  referring  to  an  argument  which 
had  been  urged  by  the  plaintiff's  counsel,  on  the  non- 
tortious  efficacy  of  conveyance  by  lease  and  release  the 
judgment  says : — **  So  where  the  assertion  is  indistinct  or 
matter  of  supposition  only,  or  the  truth  appears  by  the 
deed  itself,  notwithstanding  the  assertion,  there  is  equally 
nothing  to  deny ;  and  against  nothing,  therefore,  would 
the  releasor  be  estopped.  But  where  a  distinct  assertion 
of  title  is  made,  either  by  express  words  or  (as  we  should 
think)  by  necessary  implication  in  an  indenture  of 
release,  it  appears  to  us  difficult  to  hold,  though  the 
point  need  not  now  be  decided,  that  it  shall  not  estop 
from  subsequent  denial  as  effectually  as  it  would  if  made 
in  any  other  indenture."  This  is  altogether  in  favor 
of  the  defendants'  position.  In  Bight  v.  BuckneU  the 
grantor  protected  himself  from  asserting  that  he  had  any 
legal  estate;  the  doubt  and  ambiguity  appeared  on  the 
recital  itself,  and  therefore  the  grantee  had  notice  of  it 
But  this  is  a  conveyance  without  any  recital  throwing 
any  doubt  upon  the  grantor's  title,  and  assuming  to 
create  a  term  of  1000  years.  "  If  one  make  a  lease  for 
years,  by  indenture,  of  lands  wherein  he  has  nothing  at 
the  time  of  such  lease  made  and  afterwards  purchase 
those  very  lands ;  this  shall  make  his  lease  as  good  and 
unavoidable,  as  if  he  had  been  in  actual  possession  and 
seisin  thereof  at  the  time  of  such  lease  made,  because 
he  having  by  indenture  expressly  demised  those  lands,  is 
by  his  own  act  estopped  and  concluded  from  saying  that 
he  did  not  demise  them ;  and  if  he  cannot  aver  that  he 
did  not  demise  them,  then  there  is  nothing  to  impeach 
the  validity  of  the  indenture  which  expressly  affirms 
that  he  did  demise  them ;  and  consequently  the  lessee 
may  take  advantage  thereof  whenever  the  lessor  comes  to 
such  an  estate  in  those  lands  as  is  capable  of  sustaining 
that  lease;  for  an  estoppel  which  affects  the  interests  of 
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the  land  shall  run  with  it  into  whose  hands  soever  the  land 

BuGKMiLL     comes."    Bac.  Ab.  tit.  Leases,  WoodfaXCs  Landlord  and 
^'  Tenant  (a),  Co.  Litt  47  a.    It  has  been  decided  that  the 

and  another,  assignee  of  a  reversion  by  estoppel  may  rely  on  the 
estoppel  against  the  lessee,  CutJAertson  y.  Irving  (b). 
And  that  case  shows  that  in  an  action  on  the  lease,  if  the 
lease  is  silent  as  to  the  lessor's  title,  and  he  has  none, 
and  he  alleges,  in  the  declaration,  a  title  in  fee  simple, 
which  allegation  is  traversed  by  the  defendant;  the 
plainti£^  by  producing  and  proving  the  lease,  will  be 
entitled  to  succeed  on  the  issue,  for  the  lease  raises  a 
presumption  of  a  seisin  in  fee,  which  presumption  the 
defendant  will  be  estopped  from  rebutting  {e).  It  is 
submitted  that  if  the  same  principle  be  applied  in  the 
present  case  the  defendant  is  entitled  to  the  verdict.  A 
lease  and  release  being  an  innocent  or  non-tortious  con- 
veyance does  not  operate  by  estoppel,  Lhyd  v.  Lloyd  (<2), 
Stachpoole  v.  Staehpoole  (e\  overruling  Bensley  v.  Bur» 
den  (/).  They  also  referred  to  Webb  v.  AiAStin  {g\  Doe 
V.  Oliver  (A),  and  cases  therein  cited,  and  Waiton  v. 
WcUerhouse  (i). 

Stephen,  C.  J.  It  is  unnecessary  to  reserve  this  case 
for  further  deliberation.  The  verdict,  in  my  opinion, 
must  be  entered  for  the  defendants.  The  plaintiff  claims 
under  a  purchaser  from  the  grantee,  William  BucJcnell, 
to  whom  a  grant  from  the  Crown  issued  on  June  6, 
1836 ;  and  he  has,  therefore,  apparently  an  indefeasible 
title.  But  the  defendants  claim  under  the  same  grantee, 
not  by  matter  posterior  to  the  grant,  but  by  mattor 
anterior  to  the  grant ;  they  claim  under  Wenttuorth,  to 
whom  the  grantee,  William  BuehneU,  demised  this  land 
by  way  of  mortgage,  for  1000  years,  on  the  4th  October, 
1860,  when  he  had  no  legal  estate  therein  whatever.  I  am 
of  opinion  that  the  promisee  and  those  who  claim  under 

(a)  170. 

(6)  4  H.  A;  N.  742 ;  28  L.  J.,  Ex.306;  S.  0.  in  error;  6  H.  &  N.  135, 
29  L.  J.  Ex.  485. 

(c)  See  1  Smith'B  L.  C,  83.  (d)  2  Con.  &  L.  592. 

(«)  2  Con.  &  L  489.  (/)  2  Sim.  &  S.  519. 

(.9)  7  iM.  &  G.  701.  (/i)  3  Smith**  L.  C,  456. 

{i)  2  Wrns.  S.  418. 
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him  are  estopped  by  the  demise  from  saying  that  he  had 
not  at  the  time  he  made  the  demise  that  estate  which  he 
assumed  to  convey  by  the  demise.  Whether  the  grant 
fed  the  estoppel  and  gave  the  actual  legal  estate,  we 
need  not  determine.  I  am  inclined  to  think  that  a 
promisee  had  an  equitable  interest  in  the  land ;  and  the 
terms  of  22  Yic.,  No.  L,  sect  14,  and  the  case  of  8penoer 
T.  Qray  decided  by  the  Primary  Judge  in  September,  • 
1848,  are  not  inconsistent  with  this  opinion.  Assuming 
that  the  interest  possessed  by  a  promisee  was  an  equitable 
interest,  it  has  been  argued  that  there  can  be  no  estoppel,, 
because  some  interest  passed;  for  where  some  interest 
is  meant  to  pass,  and  something  less  than  what  is  meant 
to  pass,  does  pass,  there  shall  be  no  estoppeL  It  i» 
for  this  reason  though  a  lessee  ia  estopped  from  showing 
that  his  landlord  had  no  title  to  the  demised  premises, 
yet  he  may  show  that  he  was  entitled  to  a  particulas 
estate  which  has  expired,  because  it  la  thua  assumed 
that  he  had  some  titla  In  the  present  case  did  the 
promisee  convey  anything  to  Wentworth  by  thia  demise  ? 
I  think  he  conveyed  nothing;  he  may  perhaps  have 
transferred  some  equitable  interest;  but  not  any  in* 
'  terest  which  can  be  taken  notice  of  in  a  Court  of 
law,  and  the  case  is  therefore  the  ordinary  case  of 
a  person  having  no  interest  in  land^  affecting  to  convey 
it  for  a  specific  period,  in  which  case  he  is  not  allowed 
to  assert  afterwards  that  he  had  not  legal  power 
to  do  what  he  did.  For  these  reasons  the  promisee 
William  BuckneU  is  estopped  from  denying  that  he 
had  a  sufficient  estate  to  enable  him  to  demise  for 
a  thousand  years;  and  those  that  claim  under  him  are 
estopped  also.  It  has  been  argued  that  the  doctrine 
of  estoppel  is  founded  on  the  assumption  that  there  haa 
been  an  express  assertion ;  and  with  this  argument  I 
agree.  But  this  assertion  may  be  made  by  conduct  as 
well  as  by  words,  and  here  that  conduct  is  evidenced  by 
Mr.  Bueknell  executing  a  lease  for  one  thousand  years 
of  a  property  when  he  had  nothing  to  convey.  That  in 
my  opinion  amounts  to  an  assertion.  In  the  case  relied 
on  of  Bight  y.  BuckneU  a  party  had  covenanted  that  he 
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was  **  legally  or  equitably  "  entitled ;  and  had,  therefore, 
guarded  himself  from  being  supposed  to  make  any 
assertion  whatever. 

MiLFOBD,  J.  I  agree  with  the  judgment  just  delivered. 
I  need  not  say  whether  the  legal  estate  is  or  is  not  in 
the  mortgagee,  but  the  mortgagor  is  precluded  firom 
saying  that  it  is  not.  The  mortgagor  having  demised, 
although  not  having  the  legal  estate,  as  soon  as  he  gets 
the  land  cannot  say  that  he  did  not  make  the  demise. 
I  think  it  immaterial  whether  the  estoppel  depends  on 
recital  or  on  conduct,  the  rule  being  that  a  party  shall 
not  be  allowed  to  assert  the  contrary,  in  the  one  case,  to 
what  he  has  recited,  and,  in  the  other,  to  what  he  has 
done. 


Wise,  J.  Where  an  estate  by  estoppel  becomes  an 
estate  by  interest,  the  rights  and  liabilities  are  all  the 
same  as  if  the  party  had  an  estate  by  interest  at  first. 
But  where  some  interest  passes  there  is  no  estoppel.  By 
interest  is  meant  legal  interest.  The  doctrine  of  estoppel 
does  not  apply  where  there  was  any  legal  estate  in  the 
first  instance,  or  where  the  truth  appears  on  the  face  of  * 
the  instrument,  as  in  the  case  relied  on  by  the  plaintiff. 
Verdict  to  be  entered  for  the  defendant. 


CASES  AT  LAW. 


1862. 


BiGNEY  against  Dangab  (a).  j^^ie  17. 

THIS  was  an  action  of  trespass  to  land,  in  which  the     The  fee 
plaintiff  had  obtained  a  verdict  with  substantial  S^^'SJl'with 
damages.    Upon  taxation  the  Frothonotary  having  dis-  his  brief 
allowed  certain  items  in  the  plaintifi's  bill  of  costs,  g„eh  as  may 

reasonably  do 

Martm,  Q.  C,  for  the  plaintiff,  moved  that  the  Pro-  ^^^^^^ 
thonotary  be  directed  to  review  his  taxation  as  to  the  remuneration, 
foUowing  items:— First,  as  to  £20  charged  as  paid  for  tothS^diSr^ 
plans  which  had  been  reduced  to  £4     Second,  as  to  cultyand 
£1  Is.  charged  as  attending  defendant's  attorney,  and  S^i^^d^ 
settling  admissions  to  be  made  by  the  plaintiff,  which  the  probable 
had  been  disallowed.     Third,  as  to  £4  4s.  charged  for  dnmtionVwid 
two  copies  of  plans  for  counsel's  brief  on  the  trial,  which  if  the  case 
had  been  disallowed.   Fourth,  as  to  £6  6s.  8d.,  6s.  8d.,  and  ^^Hl^oe 
£12  Is.,  charged  for  "  brief  for  third  counsel,  attending  mach  more 
him,  and   paid  his  fee,"  which  had  been  disallowed,  oonidhave 
Fifth,  as  to  two  items  of  £1  lis.  6d.,  and  £1  lla  6d.,  ^^^"1^5, 
charged  as  paid  surveyor's  charges  for  making  plans,  somemcrease 
one  item  of  which  had  been  reduced  to  10s.  6d.,  and  the  J^*^®^^ 
other  disallowed.    Sixth,  as  to  15s.  and  6&,  charged  for  marketi  on 
subpoena  dtiees  tecum  for  the  Colonial  Treasurer,  and  |^ctioned 
£5  paid  to  him  for  his  expenses  as  a  witness  at  Maitland     On  motion 
circuit,  which  had  been  disallowed,  and  as  to  ISs.  6d.  taxation^of*^ 
for  subpoena  duces  tecum  on   Mr.  Moriarty,  which  had  ooBt8,the 
been  disallowed.      Seventh,  as  to  £3  8s.  charged  as  mt^eiewUh 
attending  examining  witnesses,  which  had   been  disal-  the  Prothono- 
lowed.     Eighth,  certain  items  including  fees  to  third  Motion  as  to 
counsel,  and  refreshers  to  the  two  leading  counsel,  which  *^«  •monnt 

«     J  •  J  •     I «   J  aiioweQ  or 

bad  been  disaLJowed.  disaUowed, 

unless  it  is 
considerable, 
or  some  important  principle  is  involved. 

The  expenses  of  a  third  counsel  was  aUowed  in  an  intricate  squatting  action,  in  which 
the  question  of  derivative  title  and  ancestral  possession  was  in  issue,  and  where  nice 
questions  of  evidence  were  likely  to  arise,  and  where  many  witnesses  and  many  documents 
required  examination. 

The  costs  of  a  witness  who  produces  documents  will  be  allowed,  although  no  notice 
to  admit  has  been  given,  where  tlie  documents  themselves  must  be  produced,  and  the 
witness's  presence  is  necessary  as  tboir  custodian. 

(a)  Before  Stephen^  C.  J.,  aiwl  Wife,  J. 


T. 

Dahoab. 
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1862.  First,  the  first  item  for  plans  has  been  improperly 

BioMBT  reduced  to  £4,  as  they  were  necessary  for  plaintiff's  case, 
and  £20  which  was  fair  and  reasonable  had  been  paid 
for  them.  This  does  not  fall  within  the  decision  of 
Hoy  y.  Camerofhy  which  was  to  the  effect  that  the  ex- 
penses incurred  by  a  party  going  up  the  country  to 
make  a  surrey  and  plan  will  not  be  allowed. 

Second,  the  guinea  charged  for  attending  to  settle 
admissions  ought  to  be  allowed,  because  it  tended  to 
dispense  with  the  necessity  and  expense  of  subpoenaing 
a  witness  to  prove  the  facts  admitted. 

Third,  the  £4  4s.  for  two  copies  of  plans  for  counsel's 
brief  is  both  reasonable  and  necessary ;  each  counsel 
ought  to  haye  a  plan. 

Fourth,  the  £18  14s.  for  the  expenses  of  a  third 
counsel  ought  to  haye  been  allowed,  as  from  the  nature 
of  the  action,  and  the  difficulty  and  importance  of 
the  questions  inyolyed  therein,  and  the  amount  of  the 
property  in  issue,  three  counsel  were  necessary. 

Fifth,  the  two  items  of  £1  lis.  6d.  ought  to  haye  been 
allowed ;  they  were  for  two  copies  of  plans  sent  to  Eng- 
land, one  for  the  use  of  the  counsel  who  conducted  the 
examination  of  the  defendant  under  a  commission,  and 
the  other  for  the  use  of  the  witness. 

Sixth,  these  items  of  15s.,  6s.,  £5,  and  15s.  6d.,  are  for 
the  production  of  certain  documents  from  the  Colonial 
Treasurer's  office,  which  were  improperly  disallowed,  be- 
cause no  notice  to  admit  under  section  92  of  the  Common 
Law  Procedure  Act  had  been  giyen.  It  is  contended 
that  no  such  admission  would  have  ayoided  the  neces- 
sity of  the  production  at  the  trial  of  these  documents ; 
they  consisted  of  letters,  applications,  and  plans,  which 
it  was  desirable  that  the  Court  and  jury  should  in- 
spect, and  concerning  which  the  plaintiff  should  haye 
the  opportunity  of  cross-examining  the  defendant.  The 
provisions  of  the  Common  Law  Procedure  Act  only 
apply,  to  documents  in  the  possession  and  control  of  the 
party  giving  the  notice,  and  not  where  they  are  in  the 
power  of  a  stranger.     [Stephen^  C.  J.,  referred  to  Rutter 
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V.  Chapman  (a).]    That  decision  only  applies  to  the  costs 

of  proving  the  document,  not  to  the  costs  of  producing       bionxt 
it;  these  documents  themselves  were  wanted,  and  no      d^^^^ 
admission  of  their  execution  would  have  dispensed  with 
the  necessity  of  their  actual  production;  neither  is  it 
necessary  that  the  documents  should  be  actually  proved 
in  eyidence;  Gray  on  CosU  Q>\  OhHty's  Archbold  (o). 

Seventh,  the  item  for  attending  and  examining  wit- 
nesses is  most  fair  and  reasonable,  and  ought  also  to  have 
been  allowed. 

Eighth,  these  various  items  ought  to  have  been  allowed. 
The  case  was  long  and  difficult,  and  required  great 
professional  skill  and  experience.  The  proper  prin- 
ciple was  laid  down  by  Mr.  Justice  Dickenson^  1850, 
in  Towns  v.  Fairfam  ((2),  that  labourers  of  all  de- 
scriptions should  be  paid  according  to  their  time  and 
trouble.  This  opinion  has  guided  the  practice  of  the 
Court  for  some  years  past,  and  is  to  be  preferred  to 
the  contrary  opinion  expressed  in  1843,  in  Irving  v. 
Dumaresq  {e). 

Sir  W.  Manning^  Q.  C,  contra.  First,  the  cost  of  the 
plans  is  within  the  Frothonotary's  discretion,  which  the 
Court  will  not  review  unless  some  wrong  principle  has 
been  acted  upon.  In  Hay  v.  Cameron  (jg\  it  was  held 
that  the  expense  of  a  survey  to  enable  a  party  to  make  a 
plan  and  give  evidence  will  not  be  allowed. 

Second  and  third,  the  same  argument  applies  to  the 
second  and  third  item. 

Fourth,  the  number  of  counsel  to  be  allowed  is  a 
matter  for  the  Frothonotary's  discretion  on  all  the  cir- 
cumstances of  the  case;  and  the  Court  will  not  review 
that  discretion  if  it  appears  to  have  been  exercised ; 
Sharp  V.  Ashby  (/).  There  is  nothing  to  indicate  that 
the  case  before  the  Court  was  one  of  unusual  difficulty. 

(a)  8  M.  &  W.  388.  (b)  p.  361. 

(c)  pp.  301-303.  (rf)  Stephen's  Pr.  99  (Ed.  1851). 

(«)  iJ.  88.  (/)  12  M.  k  W.  732. 

(ff)  April  1861. 
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1802.        A  third  counsel  is  a  luxury  for  which  the  other  side 
BioNBT       ou^ht  not  to  be  called  upon  to  pay. 
DaJoab.  Fifth,  this  item  is  entirely  for  the  discretion  of  the 

Prothonotary. 

Sixth,  the  Prothonotary  exercised  a  sound  discretion 
in  not  allowing  the  plaintiff  to  charge  the  defendant 
with  the  costs  attending  the  production  of  these  docu- 
ments from  the  Goyemment  offices,  as  it  does  not  appear 
that  they  had  been  inspected  before  in  Sydney,  nor  were 
they  put  in  evidence  at  the  trial ;  and  it  is  not  reasonable 
that  the  defendant  should  have  to  pay  for  what  may 
have  been  a  mere  fishing  enquiry  by  the  plaintiff.,  No 
notice  to  admit  had  been  given.  [Stephen^  C.  J.  The 
plaintiff  contends  that  that  is  immaterial,  as  the  same 
expense  must  have  been  incurred,  even  although  such 
notice  had  been  given^  as  the  Colonial  Treasurer  would 
not  permit  these  documents  to  leave  his  office  except 
under  the  care  of  one  of  his  responsible  clerks ;  Bastard 
V.  Smith  (a).] 

Seventh,  the  item  for  attending  and  examining  wit- 
nesses is  already  allowed  in  the  charge  for  instructions  for 
brief.  The  services  are  for  the  same  purpose  and  to  the 
same  effect,  and  both  charges  are  never  allowed  together. 

Eighth,  as  to  the  question  of  refreshers,  the  losing 
party  ought  not  to  be  burdened  with  the  excessive  fees 
which  a  client  may  be  willing  to  give  to  his  counsel, 
in  order  to  win  his  case ;  and  the  Court  will  not  review 
the  Prothonotary's  discretion  as  to  the  amount  he  has 
allowed.  [WiaCf  J.  The  plaintiff,  by  objecting  that  the 
attorney's  fee  for  attending  and  marking  refreshers  is 
not  allowed,  raises  the  question  as  to  the  propriety  of 
refreshers  at  alL]  The  practice  of  the  profession  does  not 
appear  to  be  uniform ;  Mr.  Justice  Diekenson's  opinion 
was  in  favor  of  the  principle  of  refreshers,  Totons  v. 
Fairfax  (b) ;  but  there  is  a  distinct  decision  of  two 
Judges  the  other  way  in  the  case  of  Irving  v.  Dmnaresq. 

Stephen,  C.  J.  The  principle  of  taxation  between 
attorney  and  client,  and  that  between  party  and  party,  is 

(a)  10  A.  &  E.  211.  (6)  Stephen's  Pr.  99  (Ed.  1851). 
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different;  and  morels  often  recoverable  by  an  attorney        1862. 
from  the  client  than  the  Court  will  allow  the  latter  to       Bignvt 
recover  from  the  opposite  side.    We  do  not  interfere  ▼. 

with  the  discretion  vested  in  the  Prothonotsry  as  to  the 
amonnt  of  items  allowed  or  disallowed  by  him,  unless 
it  is  very  considerable,  or  unless  some  important  principle 
is  altered  or  established  thereby.  As  to  the  first  item  of 
20  guineas  charged  for  plans  and  surveys,  we  cannot  tell 
how  much  of  that  is  for  the  plans,  and  bow  much  for  the 
sarveys;  the  Prothonotary  has  allowed  4  guineas,  and 
as  there  is  nothing  to  show  that  the  Prothonotary  was 
not  right,  we  shall  not  interfere. 

Second,  I  think  the  item  for  attending  to  settle  ad- 
missions is  reasonable,  and  that  it  ought  to  have  been 
allowed,  as  tending  to  decrease  the  expense  at  the  trial. 

Third,  as  to  charge  for  three  copies  of  plans,  it  does 
not  appear  whether  the  Prothonotary  reduced  the  charge 
for  the  three  copies,  or  struck  off  the  item  for  the  third. 
I  think  the  three  copies  of  the  plans  are  not  unreasonable ; 
but  as  it  does  not  appear  that  the  Prothonotary  has 
erred,  the  amount  will  not  be  interfered  with. 

Fourth,  I  think  the  expenses  of  a  third  counsel 
ought  to  have  been  allowed,  and  the  decision  of  the 
Prothonotary  as  regards  this  item  will  be  revfewed. 
This  was  a  long  and  intricate  squatting  action,  in  which 
the  question  of  derivative  title  and  ancestral  possession  was 
in  issue,  and  in  which  nice  questions  as  to  the  admission 
of  evidence  were  likely  to  arise;  many  witnesses  were 
called,  and  many  documents  required  examination,  and 
continual  consultations  between  the  client,  attorney,  and 
counsel,  were  requisite ;  it  was  a  case,  therefore,  which 
considerably  taxed  the  mental  and  physical  strength  of 
all  engaged  in  it;  and  I  think,  therefore^  that  the 
services  of  a  third  counsel  might  fairly  be  employed, 
and  the  costs  thereof  being  essential  ought  to  be  borne 
by  the  losing  party. 

Fifth,  as  to  charge  allowed  for  plans  sent  to  London 
we  do  not  propose  to  interlere. 

Sixth,  the  question  as  to  the  costs  of  producing  docu- 
ments from  the  Colonial  Treasury  we  shall  remit  for  the 
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1862.  reconsideration  of  the  Prothonotary ;  the  absence  of 
BiamET  notice  to  admit  appears  to  us  immaterial^  as  in  the  event 
^-  of  these   documents  being   required  in  evidence,  the 

documents  themselves  must  have  been  produced  at  the 
trialy  and  the  costs  of  the  attendance  of  the  witnesses 
who  produced  them  (inasmuch  as  it  is  clear  that  the 
Colonial  Treasurer  would  not  allow  these  documents  to 
leave  his  office  except  under  the  custody  of  some  person 
who  was  under  his  control)  ought  to  have  been  allowed, 
as  an  admission  would  not  have  precluded  the  necessity 
of  producing  the  documents. 

Seventh,  if,  as  I  understand  is  the  case,  the  Prothono- 
tary has  included  in  the  fee  allowed  for  ''instructions 
for  brief,'*  which  was  seven  guineas,  the  charge  which 
the  attorney  was  entitled  to  make  for  '' examining 
witnesses,''  I  can  see  no  objection  to  such  a  course ;  "  In- 
structions for  brief"  is  a  compendious  mode  of  expressing 
that  he  has  performed  certain  services,  of  which  examin- 
ing witnesses  is  one ;  and  considering  the  importance  of 
the  case,  I  cannot  see  that  the  amount  allowed  is  an 
improper  amount. 

On  the  question  of  refreshers,  we  desire  to  have  an 
opportunity  of  consulting  with  our  colleague,  Mr. 
Justice  MUford. 

Wise,  J.  I  concur  in  the  judgment  of  the  Chief 
Justice  as  to  these  various  items. 

Sixth,  as  to  the  costs  attending  the  production  of 
certain  papers  from  the  Colonial  Treasury,  Story  v. 
Hotdditeh  (a)  decides  that  if  a  witness  be  called  to  prove 
something  else  besides  the  genuineness  of  the  document 
he  produces,  his  expenses  will  be  allowed,  although  a 
notice  to  admit  has  not  been  given.  The  test  is  whether 
the  witness's  presence  would  have  been  necessary,  not- 
withstanding the  admission  had  been  made.  If  office 
copies  of  these  documents  had  been  admissible,  I  am  not 
sure  that  the  witness's  expenses  would  be  allowed.  With 
respect  to  the  question  of  refreshers 

Our.  ad.  vult 

(fl)  1  Sc.  N.  B.  20G. 
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Judgment  was  now  delivered  by  Stephen,  C.  J. 

This  was  an  application  on  the  part  of  the  plaintiff,       Bionet 
who  had  succeeded  in  this  action  after   an  unnsoally       pJJqj^b. 
protracted  trial,  to  review  the  taxation  of  costs — several      j  ,   g^ 
items  in  his  bill  having  been  disallowed.     We  disposed 
of  all  the  grounds  of  exception  except  one,  during  the 
argument ;  but»  as  to  that  one,  we  took  time  to  consider. 

The  question  is,  whether  ''refreshers"  to  counsel,  in 
respect  of  the  extension  of  that  trial  over  several  days, 
and  charges  for  attending  to  pay  those  fees,  can  as  be- 
tween party  and  party  be  taxed  to  the  plaintiff.  And 
we  have  been  unable  to  find  any  reported  case,  or  state- 
ment in  any  book  of  practice,  which  would  justify  us  in 
holding  that  refreshers,  under  such  circumstances,  are 
taxed  to  the  prevailing  party.  We  find  them  allowed 
on  the  extension  or  postponement  of  a  cause  from  one 
term  or  one  sittings  to  another;  but  no  instance  of 
their  allowance  on  taxation  (by  that  name,  at  all  events), 
because  of  its  extension  when  once  commenced  into 
other  days  of  hearing. 

On  the  other  hand  it  is  quite  certain,  that  where  the 
inquiry  (whatever  its  nature)  in  respect  of  which  a  brief 
has  been  delivered  is  unusually  lengthy,  or  becomes 
unexpectedly  protracted,  refreshers  to  all  the  counsel 
engaged  in  it  are  in  England  invariably  paid.  Neither 
is  it  reasonable,  that  an  honorarium  or  amount  of  com- 
pensation sufScient  for  the  study  of  a  case,  and  its  advo- 
cacy during  the  period  originally  contemplated,  whether 
that  term  was  one  day,  or  two  or  more  days,  should  be 
deemed  adequate  remuneration  for  any  length  of  time, 
or  should  not  be  increased  in  proportion  to  any  un- 
avoidable extension.  We  cannot  suppose,  therefore, 
that  the  additional  fees  thereupon  in  fact  paid  are  not, 
in  some  shape  or  mode,  allowed  on  taxation.  But  the 
difficulty  is  to  ascertain  and  define  the  principle  of  such 
allowance — and  the  duration  of  time,  over  which  the 
fee  marked  on  the  brief,  and  that  paid  under  the  name 
of  a  refresher,  shall  respectively  be  taken  to  extend. 

In  the  absence  of  any  established  rule  on  the  subject, 
so  far  as  we  are  aware,  and  also  of  authentic  information 
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18^^'  AA  to  the  practice  affecting  it  at  Westminster,  it  appears 
Bionr  to  us  that  the  best  course  to  be  pursaedy  and  the  one 
P  ^'  most  in  accordance  with  good  sense,  will  be  that  sug- 

gested substantially  in  the  two  cases  of  Taums  v.  Fair- 
fcucy  in  this  Court,  in  the  year  1850,  and  Irving  v. 
Dumaresq,  in  the  year  1843.  We  understand  the 
leading  principle  there  laid  down  to  be  this;  that  the 
fee  given  with  his  brief  in  any  matter  should  be  such,  as 
may  reasonably  be  considered  sufficient  remuneration  to 
the  counsel,  in  the  first  place  for  the  studying,  and 
secondly  for  the  advocacy  of  the  case— having  regard  to 
its  difficulty  and  importance,  and  the  probable  period  of 
its  duration.  The  last  must  depend  greatly,  of  course, 
on  the  number  of  witnesses  whom  it  may  be  necessary  to 
call ;  and  this  may  be  increased,  or  diminished,  on  either 
side,  according  to  the  course  (which  cannot  always  be 
foreseen)  adopted  by  the  adversary.  The  rule,  so  far,  is 
obviously  opposed  to  the  notion  of  systematic,  or  arbi- 
trary refresdiers ;  regulated  by  the  continuance  of  time, 
merely,  after  the  first  or  any  other  fixed  day.  But,  on 
the  other  hand,  the  number  of  witnesses  adduced,  or 
occasionally  even  the  line  of  argument  taken,  on  one 
side,  must  always  to  some  extent  be  a  question  of  con- 
jecture, merely,  to  the  other;  and  thus  the  case  may 
occupy,  in  any  instance,  much  more  time  than  the  latter 
anticipated,  or  probably  could  have  been  fairly  led  to 
anticipate.  In  such  and  similar  oases,  some  increase  to 
the  fees  originally  marked  on  the  brief  must  be 
sanctioned ;  not  merely  as  against  the  client,  but  on  tax- 
ation between  party  and  party — and,  if  so,  it  clearly 
matters  little  under  what  name  or  by  what  means  the 
proper  officer  allows  the  amount. 

The  practical  question  in  the  present  case  will  be, 
therefore,  whether  the  Frothonotary  has  allowed  the 
plaintiff  a  sufficient  amount,  for  fees  to  the  several 
counsel  (and,  as  incidental  to  this,  for  fees  individually 
to  the  attorney),  in  respect  of  the  trial ;  having  regard 
to  the  several  considerations  particularised  in  this 
judgment.  If  not,  he  must  add  to  the  former  such 
portions  of  the  refreshers  charged,  and  at  present  dis- 
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allowed  by  him,  and  he  shall  think  reasonabltr;  and  he 
may  make  the  addition  or  additions  under  that  term : — 
prefacing  the  charge  by  a  gtatement  of  the  time,  or 
number  of  additional  days,  on  account  of  which  it  is 
allowed  by  hinu  The  taxation  will  be  reviewed  on  this 
point,  accordingly;  and,  on  the  other  points  already 
decided,  according  to  the  opinions  then  respectively  de- 
livered. It  will  be  distinctly  understood,  that  the  ob- 
servations in  this  judgment  as  to  refreshers  have  reference, 
only,  to  costs  between  party  and  party ;  and  not  to  the 
attorney's  rights  against  his  client,  which  clearly  stand 
on  a  different  footing. 


1862. 


BiGNIT 
V. 

Dakoab. 


Whytb  against  The  Bane  op  New  South  Wales  (a).     December  ii. 


THIS  was    an   appeal    from  the    District    Court   of 
Newcastle. 

It  was  an  action  against  the  Bank  of  New  South 
Wales,  for  dishonoring  the  plaintiff's  cheque  for  £21 
lOs.,  in  which  the  plaintiff  recovered  £200  damages. 

The  material  facts  appeared  to  be  as  follows: — The 
plaintiff  who  was  a  customer  of  the  bank  had  drawn  the 
cheque  in  question  after  receiving  his  pass-book,  in  which 
was  an  entry  debiting  him  with  **  £24  lis.,  Browne's  legal 
expenses ; "  after  this  £24  10s.  was  deducted  there  were 
no  other  funds  of  the  plaintiff  in  the  defendants'  hands. 
Of  these  expenses  fourteen  guineas  were  the  costs  of  two 
judgments  obtained  by  the  defendants  against  the  plain- 
tiff; for  which  it  was  admitted  the  plaintiff  was  liable,  and 
the  rest  of  the  expenses  were  incurred  by  the  defendants 
paying  to  their  solicitor  certain  costs ;  that  is,  costs  of 
securities  prepared  by  their  direction  for  securing  to 
them  the  amount  of  a  judgment  debt  due  to  them  by 
the  plaintiff.  There  was  no  direct  evidence  of  authority 
by  the  bank  to  debit  the  plaintiff  with  any  portion  of 
the  £24  lis.  At  the  trial  the  defendants  proposed  to 
ask  certain  of  the  bank  officers  the  following  question : 
**  What  is  the  custom  of  bankers  as  to  charging  their 


b2 


(a)  Before  SUphen,  C.  J.,  and  Wise,  J. 


A  banker  is 
not  entitled  to 
debit  hie 
customer's 
aooonntwitha 
debtdnetohim 
from  his  oos^ 
tomer  in  the 
absence  of  anj 
authority  from 
the  enstomer 
to  that  effect. 

In  an  action 
for  dishonoring 
a  cheque  where 
thebtmkerhad 
debited  his 
customer  with 
adebt  due  from 
thelattertothe 
former  without 
authority,  the 
foUowing 
question, 
*<  What  is  the 
custom  of 
bonkers  as  to 
charging  their 
custooiers' 
accounts  with 
costs  paid 
their  solicitors 
for  preparing 
securities 
given  bj  the 
enstomer  to 
cover  lia- 
bilities to  the 
bank,"washeld 
inadmissible. 
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1862.        customers'  accounts  with  costs  paid  their  solicitors  for 

Whttb       preparing  securities  given  by  the  customer  to  cover 

_      '^-  .-      liabilities  to  the  bank?"  which  upon  objection  taken 
Bank  of  New     ..  -i-ri  11      mi  ,*  « 

South  Walks,  the  learned  Judge  overruled.    The  grounds  of  appeal 

were,  amongst  others:  first,  that  the  Judge  ought  to 

have  told  the  jury  that  the  defendants  were  entitled 

to  retain  in  their  hands  the  costs  paid  to  their  solicitor 

under    the    above-mentioned  circumstances:    secondly, 

that  the  Judge  was  wrong  in  rejecting  evidence  of  usage 

among  bankers  respecting  the  debiting  their  customers 

with  costs  of  this  nature ;  thirdly,  that  the  plaintiff  was 

not  entitled  to  substantial  damages  after  fall  knowledge 

of  the  bank's  claims. 

Mmiin,  Q.  CL  (Faueett  with  him),  for  the  appellants. 
The  costs  of  the  two  judgments  which  amount  to  fourteen 
guineas,  were  admitted  by  the  plaintiff  to  be  due ;  and 
the  defendants  were  entitled  to  retain  funds  sufficient 
to  pay  themselves.  Dcms  v.  Bowsher  (a)  is  an  authority 
to  show  that  bankers  have  a  general  lien  upon  all  securi- 
ties in  their  hands  belonging  to  their  customers  for  their 
general  balance,  and  the  Court  will  take  judicial  notice 
of  this  lien,  Brcmdao  v.  Bamett  (&).  Not  paying  a  cheque 
is  merely  a  retaining  of  the  fnoney;  but  it  does  not 
therefore  follow  that  the  defendants  have  appropriated 
this  money  to  themselve&  The  question  as  to  the  custom 
of  bankers  debiting  the  customers  with  costs  of  this 
kind  was  improperly  overruled.  Similar  evidence  was 
admitted  in  Davis  v*  Bowsher.  It  is  not  necessary  to 
consider  whether  such  a  custom,  if  it  had  been  proved, 
would  have  been  reasonable;  but  only  whether  such 
evidence  ought  not  have  been  received.  Lastly:  the 
existence  of  this  dispute  to  the  plaintiff's  knowledge  dis- 
entitles hijn  to  ask  substantial  damages. 

Milford  for  the  respondent.  No  bank  can  be  entitled 
to  refuse  to  honor  their  customer's  cheque  because  some 
moneys  were  dae  from  him  to  themselves  in  a  collateral 
matter.    Assuming  that  the  money  was  really  due  to  the 

(a)  5  T.  B.  488.  (6)  12  C.  A  F.  787. 
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bank,  the  amount  could  not  be  set  off  against  the  cus-        I8^a? 
tomer's  cheque.      Bankers,  no   more    than    any  other       Whyte 
creditors,  cannot  settle  the  amount  of  the  debts  due  to  j^^^^  ^^  ^^^ 
them.     A  custom  must  be  reasonable  and  well  known  SouthWales. 
and  acquiesced  in;  but  the  evidence  of  usage  proposed 
to  be  offered  was  too  general ;  and  not,  therefore,  reason- 
able.   In  the  case  cited  by  the  other  side,  the  usage 
was  limited  to  a  particular  place.    But  even  if  the  evi- 
dence had  been  admitted,  it  would  have  been  of  no  value. 
The  jury  have  had  the  facts  before  them,  and  it  was  for 
them  to  settle  whether  the  defendants  were  responsible, 
and  whether,  admitting  their  responsibility,  they  had 
been  warned  of  their  liability,  and  they  must  have  found 
these  facts  in  favor  of  the  plaintiff. 

Martin  in  reply.  It  is  only  necessary  for  the  defen- 
dants to  contend  that  they  can  retain  the  money  lodged 
with  them  for  the  amount  of  all  moneys  due  to  them ; 
and  it  is  unquestionable  and  is  conceded  that  there  was 
at  all  events  £14  14s.  due  to  them  for  expenses  incurred 
by  them.  The  defendants,  therefore,  would  not  be  bound 
to  honor  the  plaintiff's  cheque  for  the  full  amount  of 
the  cheque. 

Cur.  adv.  tmU. 

The  learned  Judges  now  delivered  judgment  seriatim.        May  21. 

Stephen,  C.  J.  This  is  an  appeal  by  the  defendants 
from  the  District  Court  of  Maitland;  in  which  the 
plaintiff  has  recovered  a  verdict  against  them  for  £200, 
under  the  following  circumstances : — 

The  defendants  were  Whyte's  bankers ;  and  as  such 
made  him  advances  of  money,  to  secure  payment  of 
which  he  deposited  with  them  certain  title  deeds.  The 
bank  also,  it  appears,  sued  for  the  amount  in  the  Supreme 
Court,  and  recovered  two  judgments  against  him.  An 
arrangement  was  afterwards  entered  into  by  which  those 
judgments  were  agreed  to  be  relinquished,  the  respon- 
dent satisfying  or  remaining  liable  for  the  costa^  and 
executing  a  formal  mortgage  over  some  of  the  properties. 
The  appellants  gave  up  the  deeds  of  the  others. 
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1862^  There  is  oonflicting  eyidenoe  as  to  Mr.  Whyte^s  under- 

Whtte       taking  or  obligation,  under  that  arrangement^  to  pay 

^•^         the  expense  of  this  new  security,  but  he  admitted  at 

South  Walks,  the  trial  that  he  was  to  be  ''liable  "  for  the  costs  of  the 

judgments.     The  appellants,  it  was  proTcd,  undertook 

to  be   answerable   to  their  attorney  (as,  indeed,  they 

primarily  were  in  any  event)  for  the  costs  of  the  whole ; 

and  eventually  the  bank  paid  him  d624  lis.,  of  which 

sum  £14  14s.  was  the  amount  due  in  respect  of  those 

judgments. 

After  a  time,  it  would  appear,  the  principal  debt  was 
paid  off,  and  the  plaintiff  continued  to  keep  an  account 
and  make  deposits  at  the  bank.  No  settlement  ever  took 
place  as  to  the  costs ;  but  the  plaintiff  was  debited  the 
amount  (both  of  the  security  and  the  judgments)  in  the 
bank  books.  In  this  state  of  affairs,  the  plaintiff  called 
at  the  bank  and  inquired  what  was  his  balance;  and, 
being  told  a  certain  sum,  which  excluded  the  amount  of 
that  debit,  he  drew  a  cheque  for  and  received  that 
money. 

If,  however,  the  defendants  were  not  entitled  to  deduct 
the  sum  so  debited,  or  any  part  of  it,  £24  lis.  was  then 
of  course  in  their  hands  in  addition.  There  was  evidence 
that  the  plaintiff  at  that  time  knew  of  the  debit,  which 
was  certainly  entered  in  his  pass-book ;  but  he  himself 
swore  that  he  was  ignorant  of  it  until  after  drawing  out 
his  stated  balance.  And  it  appears,  in  fact,  that  he 
supposed  the  entire  charge  was  for  preparing  the  new 
security.  The  plaintiff  thereupon  demanded  payment 
of  the  amount ;  and  the  next  day  with  an  obvious  view 
to  legal  proceedings,  drew  on  them  a  cheque  for  £21  10s. 
which  was  inmiediately  presented  at  the  bank  and  dis- 
honored. The  ground  of  refusal  assigned  was,  that 
Whyte^s  account  was  closed.  This  action  was  shortly 
afterwards  commenced. 

The  plaint  is  for  money  had  and  received,  and  on  an 
account  stated,  and  for  damages  for  the  dishonoring  of 
that  dieque;  the  plaintiff  averring,  that  his  moneys 
were  lodged  in  the  bank,  to  be  there  held  until  he  should 
draw  cheques  for  the  amount.    Then  follows  an  allega- 
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tion  that,  at  the  time  when  the  cheque  in  qneetion  was        1862. 
presented,  the  plaintiff  had  a  greater  sum  in  the  defen-       Whttb 
dants'  hands  at  his  disposal.  ,, .  ^  lu  xr— 

_  •■..«•■■      .  1111        •      t    •     BAint  OF  New 

In  finding  for  the  plaintiff,  the  jury  added  that  in  their  South  Walks. 

opinion  he  never  sanctioned  any  expense  for  the  transfers : 

and  they  brought  in  a  verdict,  in  the  first  instance,  not 

only  for  £200  as  damages  in  respect  of  the  cheque,  but 

also  for  the  £24  lis.  in  addition,  as  money  still  in  the 

bank  due  to  him.    As  to  the  costs  of  the  judgments, 

they  said  nothing.     A  verdict  for  £224  would  have 

been,  of  course,  in  excess  of  the  jurisdiction  of  a  District 

Court.    The  total  finding,  however,  being  after  some 

discussion  reduced  to  £200  (and,  as  I  collect,  entered 

generally  on  the  whole  plaint^  including  therefore  the 

£24  11&  in  hand),  I  conceive  that  no  objection  can  now 

be  sustained  on  the  point  o{  jurisdieHon. 

Evidence  was  offered  for  the  defendants,  but  rejected, 
to  show  the  existence  of  a  usage  among  bankers  to  debit 
their  customers,  without  contract  or  other  specific 
authority,  the  amount  of  all  costs  paid  for  the  preparation 
of  securities,  in  the  case  of  advances  to  such  customers 
made  upon  them.  The  defendants  contended,  moreover, 
that  there  was  in  this  case  an  implied  authority  to  them 
to  pay,  and  thereupon  to  charge  the  plaintiff  with  such 
costs.  And  they  proved  that  in  several  instances  they 
had  charged  against  the  plaintiff,  without  objection  on 
his  part,  interest,  exchange,  costs  of  protest,  and  other 
matters,  for  which  no  cheque  was  ever  given. 

In  my  opinion  that  evidence  was  rightly  rejected — ^not, 
indeed,  for  the  precise  reason  assigned  by  the  Judge, 
but  because  of  the  unreasonableness  and  vagueness  of 
such  a  usage.  The  Courts  might  sustain  one,  probably, 
for  the  debiting  of  any  known  and  fixed  charges, 
especially  such  as  invariable  mercantile  custom  sanctions ; 
but  that  which  the  bank  sought  to  establish  here,  it 
seems  to  me,  is  of  too  loose  and  uncertain,  not  to  say 
unfair,  a  character,  to  be  supported. 

There  appears  to  me  to  be  nothing  in  the  objection 
that  the  plaintiff  had  closed  his  account  with  the  bank ; 
thereby,  in  effect  (as  it  was  contended),  terminating  the 
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1862         relation  previonsly  subeisting  between  them.    For,  even 
Whttb      supposing  that  he  had  seen  and  examined  his  pass-book 
y-  before  drawing  the  cheque  for  his  supposed  balance,  the 

South  Wai^  plaintiff  was  not  precluded  from  further  enquiry  or  &om 
correcting  the  mistake,  if  it  turned  out  to  be  one.  The 
relation  of  banker  and  customer  continued,  so  long  as 
any  money  due  to  the^  plaintiff  remained  in  the  defendants' 
hands  imappropriated.  But  an  unauthorised  appropria- 
tion is,  for  this  purpose,  equiyalent  to  no  appropriation 
at  alL 

I  think,  also,  that  it  is  no  answer  to  this  action,  that 
the  plaintiff  expected  the  £21  10s.  cheque  to  be  dis- 
honored, he  knowing  very  well  that  the  defendants 
claimed  to  retain  (or  rather  to  treat  as  paid  already  to 
his  use)  more  than  that  amount.  For  if  that  claim  was 
wholly  unfounded,  the  plaintiff  had  a  right  to  draw  the 
cheque ;  and  the  injury  done  to  him  by  its  dishonor,  in 
the  hands  of  a  stranger,  might  be  in  either  case  the 
sama  On  what  ground,  however,  the  jury  under  the 
actual  circumstances  assessed  damages  at  so  large  a  sum 
as  two  hundred  pounds  (or  two  hundred  less  the  £24 
lis.),  I  am  at  a  loss  to  imagine. 

I  have  no  doubt  that  Mr.  Whyte  promised  to  reimburse 
or  indemnify  the  appellants,  to  the  extent  at  all  events 
of  the  costs  of  the  judgments ;  and,  in  effect,  he  admitted 
as  much  at  the  trial.  The  respondent  did  not,  however, 
thereby  ^'direct "or  ^^ authorise"  the  bank  to  pay  them 
— and  certainly  not  on  his  account  or  behalf;  for  these 
costs  never  constituted  a  debt,  payable  to  the  attorney 
by  the  respondent.  As  a  portion  of  the  judgments,  the 
costs  were  already  due  by  him  to  the  appellants;  but 
it  was  the  latter  who  were  indebted  for  them  to  the 
attorney.  When,  therefore,  the  respondent  undertook 
to  become  **  liable "  for  those  costs,  or  agreed  that  the 
amount  should  be  paid  by  him,  the  transaction  simply 
came  to  this ;  that  the  appellants  were  to  settle  with  the 
attorney,  between  whom  and  themselves  alone  any  privity 
existed,  and  eventually  they  were  to  be  repaid  by  the 
respondent  This  alone,  without  more,  was  neither  a 
direction  to  his  bankers  to  pay  the  amount /or  him,  nor 
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when  paidy  an  authority  to  them  to  debit  it  against  bis        1862. 
account.    And  if  so,  bearing  in  mind  their  particular       whyct 
duties  and  position  as  bankers,  the  appellants  were  re-  ^• 

sponsible  for  dishonoring  the  plaintifTs  cheque;  although  South Wali& 
there  were  unquestionably  not  sufficient  funds  in  hand 
wholly  to  meet  it,  if  the  cross-demand  could  haye  been 
taken  into  consideration. 

The  case  of  Searles  y.  8adgrave  (a\  appears  to  me  to 
be  decisive  on  this  question.  The  Court  there  held,  that 
matter  of  set-off  is  available  only  after  action  brought ; 
and  cannot  be  made  a  defence,  in  respect  of  any  attempted 
deduction  beforehand.  It  follows,  that  the  bankers  here 
could  not,  by  reason  merely  of  this  plaintiff  being 
indebted  to  them,  in  respect  of  the  costs  in  question, 
diminish  the  sum  otherwise  in  their  hands  available  to 
his  use.  A  cheque  for  the  amount  was  indeed  not 
necessary.  The  plaintiff's  verbal  authority  to  the 
appellants  to  deduct  the  amount  of  those  costs  (or,  in 
other  words,  debit  it  against  his  bank  account),  or  a 
direction  to  them  to  pay  the  money  for  him,  out  of  any 
funds  to  his  credit,  would  have  been  equivalent  to  a 
cheque.  In  like  manner,  possibly  a  known  general 
usage  for  bankers  so  to  deduct  sums,  ascertained  in 
amount,  and  admitted  or  known  by  the  customer  to  be 
due  to  them,  might  have  justified  the  inferring  of  such 
an  authority.  But  here  no  evidence  of  any  such  usage 
was  offered;  and  if  it  be  said  that  there  was. other 
evidence  to  show  the  existence  of  such  a  direction  or 
authority,  the  answer  is  that  the  question  might  have 
been  submitted  to,  and  the  fact  been  found  by,  the  jury. 
The  Judge  would  clearly  not  have  been  justified  in 
telling  them,  as  it  is  contended  that  he  ought  to  have 
done,  that  the  existence  of  either  could  be  implied  as 
matter  of  law. 

In  short,  as  the  case  now  stands,  the  appellants' 
position  was  this.  Being  debtors  to  the  plaintiff  in 
respect  of  all  sums  received  by  them  for  him,  they  were 
bound  as  his  bankers  to  pay  the  amount  on  demand, 

(a)  5  £.  &  B.  639. 
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^862.        according  to  his  order  or  orders  fix)m  time  to  time  in  that 

WfiTTx      behalf  given.    The  appellants,  on  the  other  hand,  had 

Bank  OF  New  ^^^  ^^^^  ^  cross-demand  against  the  plaintiff.    For  this 

South  Wales,  they  might  have  sued,  and  (I  apprehend)  they  still  may 

sne.    But  they  conld  not  legally  set  off  or  dedact  its 

amount,  without  his  authority,  so  as  to  relieye  themselves 

from  that  liability ;  and  we  must  assume  on  this  case, 

for  the  reasons  already  given,  that  no  such  authority 

was  here  shown. 

Wise,  J.  This  is  an  action  in  the  District  Court  at 
Newcastle  against  the  defendants  for  dishonoring  a 
cheque,  in  which  the  plaintiff  recovered  £200  damages. 
There  were  also  common  counts,  as  to  which  no  question 
now  arises. 

The  material  facts  seem  to  me  as  follows : — ^The  plain- 
tiff being  a  customer  of  the  bank,  having  asked  what 
was  the  balance  of  his  account,  drew  out  the  amount 
But  on  enquiring  what  an  item  of  ^'£24  lis.,  Brovone's 
legal  expenses  "  meant>  he  was  informed  that  it  was  for 
transferring  securities  held  by  the  bank  from  equitable 
to  legal  ones,  and  he  thereupon  required  the  accountant 
to  refund  that  amount,  which  was  refused.  He  then 
said  he  would  sue  the  bank  for  that  amount  There  is 
indeed  conflicting  evidence  as  to  what  took  place  on  this 
occasion,  but  it  does  not  materially  affect  the  question 
raised  in  the  casa  It  is  thus  stated  in  the  appeal  case, 
^The  plaintiff  swears  that  the  securities  were  to  be 
without  expense  to  him,  but  admits  that  he  is  liable  for 
the  costs  of  the  judgments.  Mr.  BostoeU,  the  manager 
for  the  defendants  at  Newcastle,  swears  that  some  dis- 
pute arose  between  them  as  to  these  costs,  but  he  refused 
to  give  up  his  right  to  them,  and  is  confirmed  in  this 
by  Mr.  II.  J.  C.  Brotone,  the  attorney  for  the  bank 
in  the  two  actions,  by  whom  the  securities  were 
prepared,  who  states  he  remembers  it  being  agreed, 
and  after  some  argument,  that  plaintiff  was  to  bear 
the  costs. 
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It  was  proved  that  Mr.  Browne  had  refused  to  prepare        1862. 
the  securities  unless  the  bank  became  answerable  for  his       whtte 
costs.    He  was  subsequently  paid  the  amount  of  his  o  v  w 

bill,  and  the  plaintiff's  account  debited  with  the  amount,  South  Wales. 
without  any  further  communication  with  him  on  the 
subject. 

Upon  this  state  of  facts  the  principal  question  arises, 
namely,  was  the  learned  District  Court  Judge  bound  to 
tell  the  jury  that  there  was  in  law  an  implied  request 
from  the  plaintiff  to  the  defendants  to  pay  the  amount  of 
the  costs,  or  so  much  as  related  to  the  judgment,  or  that 
the  bank  had  a  right  to  debit  the  plaintiff's  account 
with  either  of  the  said  sums. 

I  am  of  opinion  that  the  bank  had  no  such  right.  No 
authority  was  cited  in  favor  of  this  right,  and  a  con- 
sideration of  the  legal  relationship  between  a  banker  and 
his  customer  will  show  that  it  cannot  be  maintained  in 
point  of  law.  A  banker  is  the  debtor  of  the  customer, 
with  the  superadded  obligation  to  honor  the  orders  of 
the  customer  in  the  usual  course  of  business,  and  such 
order  may  be  in  writing  or  oral,  though  a  formal  mode 
is  usually  adopted.  This  being  so,  it  follows  that  any 
debt  from  the  customer  to  the  bank  is  merely  matter  of 
set>off,  and  a  banker  has  no  other  right  in  respect  of  set- 
off than  an  ordinary  individual.  No  question  of  lien 
arises,  for  lien  is  upon  something  belonging  to  the  cus- 
tomer. But  the  customer's  right  is  to  receive  the  debt 
due  to  him  in  a  particular  way ;  and  the  money  which  he 
receives  is  the  money  of  the  banker,  not  of  the  customer. 
But  it  may  be  said  if  the  customer  had  brought  his 
action  for  the  amount,  the  banker  would  have  had  a 
right  to  set  it  off;  and  why  should  he  be  allowed  an  ad- 
vantage by  drawing  a  cheque  which  he  could  not  obtain 
by  action  ?  The  answer  is  that  at  common  law,  when 
there  were  mutual  debts,  each  had  to  bring  his  action 
for  the  amount,  and  it  is  only  by  the  provisions  of  13 
George  IL,  that  in  any  case  set-off  is  allowed.  That 
statute,  however,  only  applies  to  cases  where  an  action 
has  been  brought  for  the  debt,  and  the  present  is  like 
the  case  of  a  person  tendering  to  his  creditor  an  amount 
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1862.        which,  together  with  the  amount  of  a  cross-action,  makes 
Whttb       up  the  debt  due  to  the  creditor.    Series  y.  Sadgrave  (a) 
Bahk  oVnew  ^  ^^  express  authority  that  this  cannot  be  done.    Unless, 
South  Wales,  therefore,  there  is  some  evidence  of  a  request  or  authority 
from  the  customer,  the  bank  cannot  debit  his  account 
with  any  debt  due  from  the  customer.    In  other  words, 
the  power  to  do  so  depends  upon  a  question  of  iaot,  not 
of  law.    The  learned  District  Court  Judge  was^  there- 
fore, right 

Another  point  made  was  that  the  learned  Judge  re- 
jected this  question,  ^'What  is  the  custom  of  bankers 
as  to  charging  their  customers'  accounts  with  costs  paid 
their  solicitors  for  preparing  securities  given  by  the 
customer  to  cover  liabilities  to  the  bank?"  I  am  of 
opinion  that  this  was  rightly  rejected.  A  usage  must 
be  reasonable,  and  it  would  not  be  reasonable  that  a 
bank  should  make  their  customers  pay  the  amount  they 
(the  bank)  may  choose  to  pay  their  solicitors  for  pre- 
paring securities,  without  the  customer  haying  any  infor- 
mation of  the  items,  or  of  the  amount,  or  any  power  to 
object.  The  question  proposed  was  too  wide  in  its 
terms. 

The  third  point  was  that,  as  the  plaintiff  knew  of  the 
dispute  between  himself  and  the  bank,  he  had  no  right 
to  draw  a  cheque  for  the  purpose  of  getting  it  dis- 
honored, and  so  give  himself  a  right  of  action.  This, 
however,  affects  the  question — what  amount  of  damages 
he  was  entitled  to,  and  not  the  right  of  action.  The 
banker,  not  having  the  right  to  retain  the  sum  in 
question,  was  bound  to  honor  the  cheque,  and  was 
liable  to  an  action  for  the  refusal;  but  I  certainly  think, 
under  the  circumstances,  the  damages  were  excessive. 
This,  however,  is  not  the  subject  of  appeal  to  this 
Court.  Judgment  will  therefore  be  for  the  respondents, 
with  costs. 

The  appeal  dismissed  with  costs. 

(a)  5  E.  &  B.  639;  25  L.  J.  Q.  B.  15. 
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1868. 


The  Queen  against  Edwabd  Bosenski  and  Tobias        April  i7. 

BbANCHE.  In  prelimi- 

nary enqniries 

"OPECIAL    case   under  the    13th  Victoria,  No.  8,  ^^^.^Jafa.^ 

^     section  1.  18,  before' 

oommitting 

The  two  prisoners  were  chargecfy  in  the  first  count,  with  magistrates, 

stealing  in  the  dwelling  house  of  Henry  Sohmon  a  very  ^^^^^^^^ 

great  number  of  articles  of  various  kinds,  to  the  amount  all  thedepoBi- 

of  £5  and  upwards  in  the  whole,  the  property  of  the  dSwofthe 

said    Solomon    and   another.    In    a   second    count   the  entire  case  for 

prisoners  were  charged  with  receiving  the  articles  so  ^^!]^^' 

stolen,  they  knowiug  that  the  same  were  stolen.    Bosenski  calling  on  the 

alone  was  convicted  on  the  first  count,  and  to  his  case  defence,  ^d" 

exclusively  the  matters  reserved  as  hereinafter  mentioned  theomisidonto 

apply.    Branehe  was  found  guilty  and  Bosenski  acquitted  the  statement 

on  the  second  count:  and  no  point  is  reserved  which  of  the  prisoner 

«,     ,     ,v    ,  .  ^.  inadmissible 

affects  that  conviction.  in  evidence  at 

Against  Bosenski,  his  examination  (involving  a  full  the  trial  under 

confession)  before  the  committing  magistrates  was  ten-  Butastate- 

dered  in  evidence,  and  after  objection  was  received  by  mentmadeby 

me.    The  document  is  intituled  in  the  proper  manner,  before^e 

and  has  in  it  the  prescribed  form  of  caution  to  prisoners  ^^trates 

under  examination.     It  is  also  signed  by  Bosenski,  and  to  and  signed 

by  the  magistrates;  and  the  constable  who  had  charge  ^ndthem^^v 

of  the  case  at  the  hearing,  and  who  proved  those  signa-  tratedrsadmis- 

tures,  said  that  he  heard  the  statement  made  by  the  denoe^a^nst 

prisoner,  and  read  over  to  him  before  such  signature  him  at  his 

The  examination  moreover  was  so  taken  after  all  the  Jljfi?*  ,„_ 

,  ,  common  law. 

witnesses  had  given  their  evidence,  and  had  signed  their     it  win  be 

depositions;  each  of  these  having  been  previously  read  theluatices 

over  to    the  witnesses    respectively,  in  the   prisoner's  always  to  give 

,  presence  before  their  so  signing.     But  the  depositions  the  wo^d^' 

were  not  all  read  over  again  to  the  prisoner  at  the  close  o&ution  as 

of  the  case,  and  before  he  was  called  on  for  his  defence,  for  there  m^* 

have  been  a 
prerioiiB  nntme  representation,  or  threat,  or  promise  made  to  the  prisoner,  and  the  second 
cantlon  might  be  considered  sufficient  proof  that  the  confession  was  not  induced  thereby. 
The  prisoner  had  removed  with  a  felonious  intent  goods  to  the  value  of  £5  at  one  time 
from  the  proeeeutor's  promises,  which  goods  had  been  a  few  days  before  in  the  prosecutor's 
dwelling  house.  /ieM,  that  he  could  not  be  convicted  of  larceny  of  goods  to  the  value  of 
£5  in  a  dwelling  house. 
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1863.        Nor  was  any  other  caution  given  to  the  prisoner  than 
The  QuEBN    the  one  already  adverted  to. 

Ro«ENBKi  and  '^^^  prisoner's  counsel  objected  that  the  statute  (Sir 
Branohk.  John  Jervis')  requires  a  reading  of  all  the  depositions  at 
the  close  of  the  case  against  a  prisoner,  whether  they 
have  been  read  separately  before  or  not  Also,  that  a 
further  caution  is  by  the  same  statute  rendered  necessary, 
over  and  above  the  ordinary  one  printed  in  the  form. 
The  first  question  accordingly  for  the  opinion  of  the 
Court  is  whether  either  of  these  alleged  requisites  is 
necessary  to  the  validity  of  a  prisoner's  examination 
under  the  statute.  And  secondly,  whether  if  so  the 
document  was  properly  received  in  evidence. 

The  next  question  reserved  is,  whether  there  was 
evidence  of  a  stealing  in  the  dwelling  house  within  the 
statute  in  that  behali^  (that  is  to  say,  at  one  time)  of 
goods  to  the  amount  of  £5  or  upwards. 

The  prisoner  Bosenshi  was  the  prosecutor's  servant, 
and  slept  in  a  separate  building,  situated  at  the  back  of 
the  dwelling  house,  or  in  a  yard  behind  the  stores,  on 
the  premises  occupied  together  with  the  house.  Of  those 
stores  one  only,  called  the  drapery  store,  was  a  portion 
of  or  under  the  same  roof  with  the  dwelling  house.  The 
prisoner  had  false  keys  of  all  the  stores,  and  one  also  of 
the  door  leading  from  the  parlour  to  the  drapery  store. 
He  abstracted  from  all  of  these  stores,  (doubtless  at 
various  times,  but  when  in  particular  did  not  appear), 
large  quantities  of  property;  and  many  articles  from 
them  indiscriminately  were  found  in  the  prisoner's  bed- 
room, some  buried  in  a  garden  adjoining  the  dwelling 
house,  and  some  at  the  prisoner  Branched  who  lived 
just  opposite  to  Bosenskfs  residenca 

One  large  box,  however,  full  of  articles  wholly  belonging 
to  and  taken  from  the  drapery  store,  was  found  at  one 
Jacob  Pitmagen'Sf  where  BosemJci  was  proved  to  have 
sent  it,  about  four  months  before  his  detection.  The 
value  of  the  articles  in  that  box  was  much  above  £5 ; 
but  when  they  were  stolen  from  the  store,  whether  all 
together,  or  (as  seems  probable)  at  different  times,  was 
not   shown.    It    was    proved,    however,    that    Bosenski 
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delivered  that  box  to  one  Smithy  a  carrier,  on  the  prose-        1863. 
outer's  premises,  opposite  to  his  receiving  store,  at  the    The  Queen 
gate  there ;  and  no  question  was  made,  as  to  the  contents  ^^  ^- 
of  the  box  being  then  the  same  as  were  afterwards  found      Beaeohe. 
in  it,  since  it  was  delivered  to  Smith  locked,  and  was 
kept  by  Pitanagen  in  that  state  until  delivered  up. 

It  was  submitted  by  the  prisoner's  counsel,  and  at 
first  conceded  by  me,  that  there  was  no  case  as  it  re- 
spected the  dwelling  house ;  or  rather,  the  value  of  the 
goods  therein  at  one  time  taken.  But,  on  further  re- 
flection, it  struck  me  that  the  delivery  of  £5  worth  of 
such  goods  to  Smith,  at  one  time,  on  the  premises,  might 
be  deemed  within  Janes'  case  (a),  and  I  finally  so  directed 
the  jury  (i). 

The  question  is,  was  this  last  direction  right? 

Alfbbd  Stephen,  C.  J." 
th  April,  1863. 

Martin,  Q.  C.  for  the  prisoner.  The  statement  made 
by  the  prisoner  ought  not  to  have  been  received  in 
evidence,  because  the  requirements  of  the  statute  11  & 
12  Vic,  a  42,  &  18,  were  not  fulfilled.  That  section 
provides  that  after  the  examination  of  all  the  witnesses 
shall  have  been  completed  **  the  magistrate  shall  read  or 
cause  to  be  read  to  the  accused  the  depositions  taken 
against  him,"  and  then  make  the  requisition  contained  in 
the  section.  The  object  in  requiring  the  depositioos  to 
be  read  over  to  the  accused  at  the  end  of  the  case  is 
that  he  may  have  in  one  collected  view  the  whole  body 
of  the  evidence  against  him,  and  may  then  determine 
whether  or  not  he  shall  make  a  statement ;  and  the  form 
given  favors  the  conclusion  that  from  consideration  to 
the  accused,  the  legislature  intended  that  he  should  not 
be  invited  to  make  any  declaration  until  all  the  evidence 
that  had  been  offered  was  brought  to  his  attention,  not 
fragmentarily  or  by  piecemeal,  but  in  one  connected 
chain.     It  is  no  answer  to  say  that  this  statement  as 


(•)4C 
(6)  It 


4  C.  &  P.  847. 

WM  poasible  that  in  fact  all  these  goods  had  been  taken  at 
one  time  from  the  drapery  store,  but  this  qnestion  was  not  put  to  the 
jury. 
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1863.        proved  was  admissible  at  common  law,  because  at  common 

The  QuBBN     ^^  ^^^^  *^  enquiry  as  that  directed  to  be  made  by  the 

▼•  statute  could  not  have  been  made.    A  confession  taken 

^anotb"     apparently  under  color  of  the  Act  ought  not  to  be 

taken  as  a  voluntary  confession  not  taken  under  the 

Act     He  also  referred  to  Beff.  v.  Sansome  {a\  Beg.  v. 

Bond  (6),  B.  v.  Kiwiber  (o),  and  Wilkinson's  Australian 

Magistrate  (d),  Boscoe's  Criminal  Evidence  (e). 

The  prisoner  cannot  be  convicted  of  stealing  from  the 
dwelling  house  of  the  prosecutor  at  one  time  goods  to 
the  value  of  £5.  For  the  property  stolen  must  not  only 
be  in  the  whole  of  the  value  of  £5;  but  it  must  be 
stolen  at  one  and  the  same  time.  A  number  of  distinct 
petty  larcenies  cannot  be  combined  so  as  to  constitute 
one  grand  larceny,  B.  v.  Petrie  (/).  But  the  distinct 
offence  of  larceny  was  completed  when  the  property  was 
removed  with  a  felonious  intent  from  the  spot  where  it 
was  originally  placed.  For  the  removal  of  a  package 
from  the  head  to  the  tail  of  a  waggon  with  intent  to 
steal  has  been  considered  a  sufficient  taking  and  carrying 
away  to  constitute  this  offence,  B.  GosUt  (g).  When, 
therefore,  the  several  parcels  of  goods  were  removed 
from  the  store,  distinct  larcenies  were  committed  on  each 
occasiotL  But  when  an  entire  load  consisting  of  these 
several  parcels  was  removed  from  the  premises,  it  cannot 
be  said  that  a  second  comprehensive  larceny  took  place. 
If  on  five  separate  occasions  the  prisoner  feloniously  took 
away  five  parcels,  each  worth  only  £1,  although  taken 
away  with  the  intention  of  removing  them  all  together, 
it  is  submitted  that  he  could  not  afterwards  be  convicted 
of  larceny  of  goods  worth  £5.  [Stephen,  C.  J.  Suppose 
the  prisoner  steals  from  the  store  a  pound's  worth  of 
goods  belonging  to  his  master  on  Monday,  and  on  each 
smcceeding  day  of  the  week ;  and  stores  them  all  away 
in  the  kitchen  till  Saturday;  and  on  the  following 
Monday  he  removes  all  the  six  pound's  worth  together 


(a)  1  Den.  645;  19  L.  J.  M.  C.  143. 

(6)  Id.  617;  19  L.  J.  M.  C.  138. 

(0)  8  Cox  0.  C.  223.  (d)  p.  186. 

(fl)  p.  413.  (/)  1  Leach  C.  C.  294. 

ig)  1  Leach  0.  0.  236. 
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from  the  prosecutor's  house  to  the  house  of  the  prisoner ;  1863. 
are  the  goods  not  the  master's  property  while  they  are  The  Qubbn 
in  the  kitchen  ?  and  does  not  the  removal  on  the  Mon-  ^  ^'  ^ 
day  constitute  a  single  offence?]  It  is  submitted  that  bsanohx. 
the  same  argument  would  apply  even  although  the 
seyeral  parceb  had  on  each  occasion  been  removed  to 
the  prisoner's  house,  which  would  be  inconsistent  with  . 
Petrie^s  Case.  In  Jones*  Case  (a),  which  will  be  relied 
on  by  the  other  side,  the  different  pieces  of  lace,  which 
were  the  subject  of  the  larceny,  were  **  all  brought  out  of 
the  prosecutor's  house  at  once."  In  the  present  case  the 
prisoner  resided  in  the  yard,  and  the  goods  may  there- 
fore have  been  taken  from  the  prisoner's  premises  on 
their  final  removal.  It  was  shown  that  the  goods  were 
removed  in  a  parcel  to  the  value  of  £5  from  premises 
that  were  within  the  curtilage,  but  that  is  not  sufficient. 
It  was  necessary  for  the  Crown  to  show  that  they  were 
removed  from  the  dwelling  house  on  one  occasion ;  but 
the  evidence  showed  that  they  were  taken  from  opposite 
the  receiving  store,  which  was  not  part  of  the  dwelling 
house.  [PTise,  J.  The  prisoner  slept  in  a  portion  of  the 
premises  which  could  have  been  described  as  his  master's 
premises.]  It  is  submitted  that  as  the  prisoner  lived  in 
a  detached  house,  although  on  his  master's  premises,  which 
was  not  part  of  the  dwelling  house,  the  case  was  not 
within  the  statute.  As,  therefore,  the  prisoner  has  been 
wrongly  convicted  of  larceny  in  a  dwelling-  house,  and 
received  judgment  accordingly,  he  must  be  discharged. 

Windeyer  for  the  Crown.  The  signature  of  the  prisoner 
to  his  statement  and  that  of  the  magistrate  was  proved, 
and  therefore  the  statement  was  admissible  at  common 
law  as  an  admission.  It  was  also  admissible  under  the 
statute,  without  any  extrinsic  evidence.  1  Taylor  on 
Evidence  (b).  Goods  to  the  greater  value  than  £5  be- 
longing to  the  prosecutor  were  found  in  the  prisoner's 
possession,  and  it  was  shown  that  they  had  come  from 
the  prosecutor's  dwelling  house;  and  as  there  is  no 
presumption    that   they  were   taken   from   any  inter- 

(a)  4  O.  &  P.  217.  (6)  aeot.  814. 
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1863> mediate  receptacle,  it  is  not  necessary  for  the  Crown  to 

The  QuBEN  prove  that  they  came  directly  from  the  dwelling  house. 
BoBBNm  and  ^^  Petrie's  ease  it  was  shown  that  the  various  articles 
Bramchb.  were  stolen  at  different  times;  but  that  was  not  proved 
in  the  present  case.  [Wise,  J.  If  the  goods»  worth 
more  than  £5,  were  removed  feloniously  by  the  prisoner 
in  separate  parcels,  each  not  worth  £5  from  the  dwelling 
house  to  a  place  on  the  premises,  but  not  within  the 
dwelling  house,  could  the  prisoner  be  found  guilty  of 
larceny  from  the  dwelling  house  of  goods  worth  more 
than  £5  ?]  It  is  submitted  that  in  the  present  case  it 
was  not  shown  that  the  goods  were  taken  from  the 
premises,  and  not  from  the  dwelling  house;  but  the 
facts  proved  raised  a  presumption  that  they  were  all 
taken  directly  from  the  dwelling  house. 

Stephen,  C.  J.  The  first  question  for  our  considera- 
tion is,  whether  the  justices  are  not  bound  to  read  over 
all  the  depositions  at  the  close  of  the  entire  case  before 
calling  upon  the  accused  for  his  defence,  and  whether, 
if  this  has  not  been  done,  although  each  deposition 
has  been  read  separately  in  the  presence  of  the  accused 
to  each  witness  before  he  signed  it,  the  statement  of 
the  accused  is  admissible  in  evidence  either  at  common 
law,  or  under  the  statute.  In  the  first  place  I  think 
that  the  magistrates  ought  to  read  over  all  the  deposi- 
tions taken*  against  the  accused  before  inviting  him  to 
make  a  statement.  The  statute  requires  not  only  that 
each  deposition  be  read  separately  to  each  witness,  but 
also  that  all  the  depositions  be  read  over  at  the  close 
of  the  case  to  the  prisoner  before  he  is  asked  any 
question;  and  I  think  that  the  consequence  of  the 
magistrates  neglecting  to  do  this  on  the  present  occa- 
sion was,  that  the  statement  of  the  prisoner  could  not 
be  given  in  evidence  under  the  statute;  and,  but  for 
the  additional  proof,  it  would  not  have  been  admissible. 
Where  the  requisites  of  the  statnte  have  been  fulfilled, 
the  statement  of  the  prisoner  is  admissible  upon  the 
production  of  the  depositions  and  without  further  proof. 
But  I  think  that,  notwithstanding  this  omission,  the 


GASES  AT  LAW.  83 

declaration  was  admissible  at  common  law;  because  it        1868. 
was  proved  that  it  was  signed   by  the  prisoner  and    The  Qubkn 
the  justices,  and  that  it  had  been  read  over  to  the  ^      ^  ^^^ 
prisoner  before   he  signed    it.     The  omission  of  the     Branobe. 
magistrates   to  comply  with   the    statutory  provisions 
imposed  upon  the  Grown  the  burden  of  additional  proof, 
which,  however,  in  the   present  case  was  fortunately 
forthcoming. 

Wise,  J.  I  think  it  right  to  add,  as  an  additional 
reason  why  the  justices  should  take  care  to  obey  the 
directions  of  the  statute,  that  22  Yic,  No.  7,  sect.  11, 
provides  that  **  no  confession  which  is  tendered  in  evidence 
on  any  criminal  proceeding  shall  be  received  which  has 
been  induced  by  any  untrue  representation,  or  by  any 
threat  or  promise  whatever ;  and  every  confession  made 
after  any  such  representation,  or  threat,  or  promise,  shall 
be  deemed  to  be  induced  thereby,  unless  the  contrary  be 
shown."  In  the  case  of  a  confession  admissible  under  the 
statute,  where  it  was  proved  that  some  threat  or  promise 
or  misrepresentation  had  been  made  to  the  prisoner,  if 
the  provisions  of  the  statute  had  been  followed,  the 
di£Sculty  imposed  by  the  22  Vic,  No.  7,  of  proving 
that  the  confession  had  not  been  induced  by  such  threat 
or  promise  or  misrepresentation,  might  be  removed; — 
and  if  the  justices  were  shown  to  have  used  the  caution 
suggested  by  the  first  proviso  as  well  as  the  regular 
caution,  this  would  be  an  additional  argument  in  favor 
of  the  reception  of  the  evidenca 

As  to  the  second  point  the  Court  took  time  to  consider. 

On  a  subsequent  day,  the  following  judgment  was      BUy  21, 
given : — 

Stephen,  C.  J.  The  question  is,  whether  a  removal 
of  goods  above  the  value  of  £5  from  the  prosecutor's 
premises  at  one  time,  which  goods  had  been  previously 
some  few  days  before  in  his  dwelling-house,  was  such  a  re- 
moval as  would  justify  a  verdict  of  larceny  in  the  dwelling- 
house  of  those  goods  at  one  time.  Janes'  comb  (a)  is  an 
(a)  4  C.  &  P.,  217. 

o2 
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1863.  authority  that,  if  they  had  been  removed  at  one  time 
The  Queen  from  the  dwelling-house,  the  larceny  as  from  the  dwell- 
RosKHOTi  and  ^^^g-'i^'is®  would  be  deemed  complete,  although  all 
Brancbb.  the  articles  had  been  originally  taken  in  the  dwelling- 
house  in  separate  parcels,  each  under  the  value  £5. 
In  the  present  case  it  was  assumed,  by  my  direction  to 
the  jury,  that  all  the  articles  were  separately  taken,  and 
there  was  no  evidence  to  show  that  their  removal  at  one 
time  was  in  fact  from  the  dwelling-house,  although  it 
was  shown  that  they  were  thus  removed  from  the  premises 
of  the  prosecutor  close  adjoining.  We  have  given  this 
question  our  careful  consideration,  and  we  think  the 
conviction  cannot  be  sustained.  The  prisoner  was 
found  guilty  of  stealing  goods  of  a  certain  value, 
namely  £5,  from  a  dwelling-house.  But  there  was  no 
proof  that  he  had  stolen  at  one  time  from  a  dwelling- 
house  goods  of  that  value.  I  doubt  whether  1;^e  case 
of  Beg.  V.  Jonea,  relied  on  by  the  Crown,  would  now  be 
upheld.  But  even  supposing  that  case  to  be  law,  it  is 
distinguishable  from  the  present  case^  because  in  Jones' 
ease  all  the  goods  stolen  were  taken  from  the  prose- 
cutor's dwelling-house  at  one  and  the  same  time;  but 
here  there  was  evidence  that  stolen  property  to  the  value 
of  £5  was  aU  taken  at  one  time  from  the  prosecutor's 
premises,  but  not  directly  from  his  dwdling-house. 
We  entertained  some  doubt  whether  the  sentence  passed 
by  me  on  the  prisoner  might  not  be  supported,  inasmuch 
as  it  was  a  sentence  which  might  legally  have  been 
passed  for  the  offence  of  larceny,  of  which  the  prisoner 
was  undoubtedly  guilty,  although,  for  the  reasons  I 
have  given,  he  was  not  guilty  of  larceny  from  a  dwelling- 
house  to  the  value  of  £5.  But  we  think  that,  to  make  it 
a  legal  sentence,  it  must  be  a  sentence  for  a  crime  of 
which  the  prisoner  has  been  found  guilty ;  and,  although 
the  sentence  actually  passed  was  passed  by  me,  in  order 
that  it  might  be  supported  as  a  sentence  on  the  crime  of 
simple  larceny  in  case  the  Oourt  thought  that  the  con- 
viction for  the  compound  larceny  could  not  be  supported, 
we  think  that  the  Court  cannot  take  cognisance  of  the 
motives  which  thus  actuated  my  mind,  and  that,  there- 
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fore,  the  prisoner  must,  to  our  great  regret,  escape  the         iS63^ 

punishment  due  to  his  aggravated  offence.  The  Quun 

V. 

Wise,  J.,  concurred.  Rosinski  and 

Conviction  quashed.         Bbanoh.. 


The  Queen  against  Garbutt  (a).  April  17,1863. 

SPECIAL  case  reserved  for  the  consideration  of  the      in  case  of 
Judges,  nnder  13  Vic,  No.  8.  STS^'ofihi 

The  Court  of  Quarter  Sessions  of  the  western  district  ohairman  of 
in  the  colony  of  New  South  Wales,  holden  at  Mudgee,  ^J^^  ^pon 
was  by  proclamation  duly  made  directed  to  be  held  on  the  day  pro- 
Wednesday,  March  11,  1863,  before  Mr.  District  Court  h^S^  the 
Judge  Cairy,  then  and  now  the  chairman  of  such  sessions  Seaaaons,  the 
under  the  provisions  of  the  District  Courts  Act  of  1858,  idjoum  the 
22  Vic,  No.  la    Mr.  District  Court  Judge  Gary  did  JJj^^^^j^ 
not    arrive   at    Mudgee   on   March   11,  the  day  thus  dayeiedU^^ 
appointed,  but  on  that  day  more  than  two  justices  met  ^^<»^Vio 
and  adjourned  the  Court  until  the  next  day.    On  that  No.  36,  sect.  4] 
day  more  than  two,  in  &ct  five,  magistrates  elected  an^ordSnary** 
George  TFar5tir^09»,  Esquire,  police  magistrate,  their  chair-  CJoartof 
roan,  and  the  Court  then  proceeded  with  the  business  ^|^j^ 
of  the  Quarter  Sessions  in  the  absence  of  Mr.  District  Isuphen,  c. 
Court  Judge  Gary.    Mr.  Wa^hurton  held  no  appointment  tHJ^ 
or  commission  either  as  chairman  or  deputy  chairman  of 
Quarter  Sessions  under  the  hand  of  His  Excellency  the 
Governor,  but  sat  only  as  a  magistrate  of  the  colony 
elected  by  the  magistrates  present  to  be  the  chairman 
at  the  Mudgee  Quarter  Sessions  then    being  holden. 
On  March  the  12th  the  prisoner  was  tried  on  an  infor- 
mation laid  by  the  acting  crown  prosecutor;  the  trial  pro- 
ceeded and  the  then  chairman  charged  the  jury,  and 
whilst  the  jury  were  absent  and  before  they  had  de- 
livered their  verdict,  the  prisoner's  counsel  requested  the 
following  question  to  be  reserved  for  the  consideration  of 
the  Judges  of  the  Supreme  Court,  **  whether  the  prisoner 


(a)  Before  Stephen^  C.  J.,  and  Wise^  J. 
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1863.         was  legally  tried  and  conTicted,  on  the  ground  that  the 
The  QuBEK    District  Courts  Act,  22  Via,  No.  18,  sect  25,  repeals 
▼•  the  powers  given  to  a  bench  of  Magistrates  to  elect  a 

chairman  under  16  Vic,  No.  36." 

Isaacs  and  Bailey  for  the  prisoner.  Section  25  of 
22  Vic,  No.  18  repeals  the  Acts  of  Council,  10  G.  IV., 
No.  7,  3  Vic,  No.  10,  and  16  Vic,  No.  36,  "so  far  as 
they  relate  to  the  election,  nomination,  and  appointment 
of  a  chairman  of  Quarter  Sessions,''  and  in  order  to  giye 
effect  to  these  words  some  part  of  each  of  these  Acts, 
relating  to  the  election,  nomination,  and  appointment  of 
the  chairman  must  be  repealed.  No  reference  to  the 
election  of  the  chairman  will  be  found  in  16  Vic,  No. 
36,  except  in  sect.  4,  which  is  the  only  section  where  the 
subject  of  election  is  provided  for,  and  therefore  unless 
sect.  4  IB  repealed  it  cannot  be  said  that  16  Vic,  No. 
36,  is  repealed  so  far  as  relates  to  the  election  of  the 
chairman.  No  sound  distinction  can  be  drawn  from  the 
use  of  the  word  ''choose,"  in  sect.  4  instead  of  its 
synonyme  **  elect."  [TFwc,  J.  Does  not  the  collocation 
of  the  words  "election,  nomination,  and  appointment," 
show  that  such  appointment  only  is  referred  to  as  follows 
an  election  and  nomination?]  By  the  District  Court 
Act  the  chairman  of  Quarter  Sessions  is  to  be  appointed 
by  the  Goyemor  with  the  adyice  of  the  Ezecutiye 
Council  from  a  particular  class  of  qualified  persons. 
But  if  16  Vic,  No.  36,  sect.  4,  be  in  force,  on  a  certain 
contingency  the  selection  of  a  substitute  for  this  quali- 
fied officer  is  to  be  made  by  the  justices  that  happen  to 
be  present  and  from  a  mixed  and  miscellaneous  body. 
[TFtse,  J.  The  substitute  chosen  under  16  Vic,  No. 
36,  would  only  be  authorised  to  act  with  his  brother 
justices  and  not  as  sole  Judge.]  If  the  section  is  ambig- 
uous, which  it  is  contended  it  is  not,  the  Court  will  not 
lean  to  a  construction  which  appears  so  contrary  to  the 
intention  of  the  legislature.  Looking  at  the  large  class 
of  criminal  offences  cognizable  in  Courts  of  Quarter 
Sessions,  it  is  impossible  to  suppose  that  the  legislature 
intended  such  important  rights,  and  also  such  difficult 
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questions  as  are  sometimes  inyolved  in  the  investigation        1863. 

of  those  rights  t6  be  decided  upon  by  an  officer  so  created    The  Qubbn 
by  haphazard.      The    high    professional    qualifications 
which  are  required  by  the  legislature  in  the  chairman 
confirm  this  argument. 


V. 

Gabbutt. 


The  AUornet/  General  for  the  Crown.    The  leaning 
of  the  Courts  is  strong  against  repealing  the  positive  pro- 
visions of  a  former  statute  by  construction ;  for  a  statute 
will  not  be  repealed  by  implication^  unless  the  repugnance 
between  the  latter  Act  and  the  prior  Act  is  quite  plain, 
which  cannot  be  said  of  the  words  of  the  25th  section  of 
the  District  Courts  Act.    Those  words  are  "the  Acts 
10  G.  IV.,  No.  7,  3  Vic,  No.  10,  and  16  Vic,  No.  36, 
so  far  as  they  relate  to  the  election,  nomination,  and 
appointment  of  a  Chairman  of  Quarter  Sessions  shall  be 
repealed."    The  10  G.  IV.,  Nc  7,  ss.  5  and  6,  provides 
for  the  annual  nomination  by  the  magistrates  of  certain 
districts,  of  a  chairman  to  be  thereupon  appointed  by 
the  Governor;   the  4  W.  IV.,  No.  16,  after  providing 
for  the  appointment  of  a  chairman  for  Quarter ,  Sessions, 
to  be  holden  in  the  district  of  Bathurst  and  at  distant 
places  in  the  colony,  provides  in  sect.  3  for  appointing  a 
substitute  in  case  of  the  death,  resignation,  removal,  or 
illness,  of  such  chairman.    By  3  Vic,  No.  10,  sect.  1,  so 
much  of  the  last  mentioned  Acts,  as  relates  to  the  election, 
nomination,  and  appointment  of  a  chairman  of  the  several 
Courts  of  Quarter  Sessions  is  repealed,  and  new  regula- 
tions are  instituted  by  sect.  2.     Special  powers  are  given 
by  16  Vic,  No.  36,  ss.  1   and  2,  to  the   Governor  to 
appoint  a  chairman  in  default  of  election  and  in  case  of 
the   death,    resignation,    removal,    illness,    absence,    or 
expected  absence  of  the  chairman  thus  appointed,  and 
also  a  general  power  to  appoint  as  occasion  may  require 
a  competent  person  to   be  chairman.    But  section  4, 
r^arding  a    different  subject  matter  than  either  the 
election,  nomination,  or  appointment  of  the  chaironan 
makes  a  distinct  provision  in  case  of  his  absence  altogether 
at  the  time  proclaimed  for  holding  the  Court.   In  order  to 
prevent  the  obstruction  of  business  in  such  event  that 
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1863.        section  directs  any  two  justices  ^'to  open  and  adjourn 
The  QuKEN    such  Court  to  the  following  day ;  and  in  case  such  chair- 
^-  man  shall  then  continue  absent,  it  shall  be  lawful  for  the 

justices  assembled  on  such  following  day  to  choose  a 
chairman  for  the  said  session,  and  thereupon  to  proceed 
to  the  dispatch  of  the  business  thereof."  It  is  confidently 
submitted  that  this  section  is  not  affected  by  section  25 
of  the  District  Courts  Act  The  Court  will  endeavour 
to  construe  these  repealing  words  so  as  rather  to  giye 
validity  to  powers  conferred  by  section  4  than  to  destroy 
them,  and  will  not  impute  to  the  legislature  the  un- 
reasonable intention  of  abolishing  provisions  so  necessary 
for  the  proper  administration  of  justice  in  a  certain  not 
improbable  contingency.  No  difficulty  is  created  by 
the  words  that  ''every  such  chairman  shall  be  sole  Judge 
at  the  trial  of  all  criminal  issues,''  because  the  word  sole 
Judge  must  be  taken  to  apply  only  where  a  single 
Judge  sits,  and  not  to  the  body  of  justices  with  a  chair- 
man. 

Cv/r.  ad.  vtUL 
Judgment  was  now  delivered  as  follows : — 
May  21.  Stbphen,  C,  J.    There  are  as  it  appears  to  me  two 

questions  in  effect  for  decision  in  this  case.  The  first, 
whether  section  4  of  the  16th  Vic,  No.  36,  is  wholly  re- 
pealed by  sect  25  of  the  District  Courts  Act  of  1858 ;  so 
that  the  absence  of  the  District  Judge,  fix>m  any  Court 
of  Quarter  Sessions  of  which  he  is  the  commissioned 
chairman,  cannot  be  supplied  for  any  purpose  by  the 
justices  present  The  second^  whether — supposing  it 
not  to  be  repealed  to  that  extent — ^the  chairman,  tempo- 
rarily chosen  under  that  4th  section,  can  either  alone,  or 
jointiiy  with  another  sitting  justice,  act  during  the  session 
as  such  chairman  at  the  trial  of  any  Criminal  Issue  in 
the  Court  And  I  am  of  opinion  on  this  latter  question, 
after  the  best  consideration  which  I  can  give  the  subject, 
that  a  chairman  so  chosen — supposing  his  election  not 
to  be  wholly  void,  and  assuming  therefore  that  he  may 
as  such  lawfully  dispatch  all  other  business,  within  the 
jurisdiction  of  a  Court  of  Quarter  Sessions — cannot  pre- 
side or  act  as  chairman  at  or  on  any  such  triaL 
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The  enactments  prior  to  the  16th  Vic.  do  not,  I  think,  1868. 
throw  much  light  on  the  question ;  but,  as  they  are  The  Queen 
mentioned  in  sect.  25  of  the  District  Courts  Act,  it  may 
be  as  well  briefly  to  state  the  substance  of  them.  The 
10th  G.  IV,,  No.  7,  sections  5  and  6,  conferred  on 
the  justices  of  five  districts,  the  power  of  nominating 
annually  a  chairman  of  the  several  Courts  of  Quarter 
Sessions,  (for  the  whole  colony,  it  would  seem,  unitedly,) 
whom  the  Ooyemor  was  to  appoint  accordingly^  or  declare 
to  be  appointed.  The  3rd  Vic,  No.  10,  repealed  those 
provisions,  and  gave  the  annual  power  of  nomination  to 
the  justices  in  each  district  throughout  the  colony.  It 
altered  also  the  days  and  mode  of  election,  and  abrogated 
the  qualification  for  the  office  previously  existing.  The 
formal  declaration  of  the  appointment  was,  as  before, 
left  to  the  Grovemor. 

Then  came  the  16th  Vic,  No.  36.  By  this,  it  was 
made  lawful  for  the  Governor  absolutely  to  appoint  the 
chairman,  in  any  year,  in  default  of  election  by  the  jus- 
tices; and,  in  case  of  the  death,  resignation,  removal, 
illness,  or  absence,  or  expected  absence,  from  any  of  the 
Courts,  of  any  chairman  appointed  under  the  provisions 
of  that  Act,  he  was  empowered  to  appoint  another  person 
in  his  stead,  for  the  residue  of  the  year  or  any  less  term. 

But,  by  section  2,  the  Governor  was  also  authorised 
to  appoint  from  time  to  time  some  person  ^^  having  a 
competent  knowledge  of  the  law,''  to  be  chairman  at  any 
Court,  in  the  place  of  the  chairman  appointed,  or  elected 
and  appointed  under  either  Act.  The  meaning  seems 
to  have  been,  that  although  an  unqualified  person  might 
be  elected  (or  appointed  in  default  of  election)  for  the 
several  Courts  of  Quarter  Sessions  generally,  yet  the 
Governor  might  supersede  him  as  to  any  particular  Court, 
as  occasion  might  require.  Section  4  provides  for  the 
absence  of  **  the  Chairman  "  from  any  Court  at  the  time 
appointed  for  its  commencement,  by  enacting  that  any 
two  justices  may  open  and  adjourn  such  Court;  and 
that,  in  case  of  the  chairman's  continued  absence  on  the 
second  day,  the  justices  then  present  •  may  choose  (in 
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1^3-        other  words  elect)  a  chairman  for  that  seasiony  and  there- 
TLe  QcKEN    upon  proceed  to  the  dispatch  of  the  business  thereofl 

V. 

Garbutt.  These  three  Acts,  "  so  fiar  as  they  relate  to  the  election, 
nomination,  and  appointment  of  a  Chairman  "  of  Quarter 
Sessions,  are  by  section  25  of  the  District  Courts  Act 
repealed;  and  the  Grovernor  is  empowered  by  commission, 
with  the  advice  of  the  Executive  Council,  to  appoint  the 
Judge  of  any  District  Court  to  be  chairman  of  any 
Quarter  Sessions  within  his  district.  And  *^  every  such 
Chairman  "  shall  be  the  sole  Judge  at  the  trial  of  crim- 
inal issues  in  such  Courts,  and  in  all  matters  relating  to 
any  information  there  filed  for  crime.  Lastly,  the  juris- 
diction of  the  several  Courts  of  Sessions  is  extended  to 
all  crimes  not  being  capital ;  so  that  every  felony,  not 
actually  punishable  by  death,  and  every  misdemeanor, 
whether  previously  within  their  jurisdiction  or  not,  can 
now  be  tried  in  these  Courts,  throughout  the  colony. 

It  appears  to  me,  that  the  legislature  never  intended 
the  jurisdiction  thus  conferred  on  the  Courts  of  Quarter 
Sessions  and  their  presiding  Judges  respectively,  to  be 
exercised  under  any  circumstances  by  the  former,  under 
the  presidency  of  a  chance  selected,  and,  therefore,  not 
improbably  an  insufficiently  qualified  person.  I  am 
faUy  alive  to  the  inconvenience  which  may  occasionally 
arise  from  a  sudden  and  unexpected  absence  of  the 
appointed  Judge,  especially  in  places  far  remote  from  the 
seat  of  government,  and  with  perhaps  a  crowded  gaol  and 
numerous  witnesses  in  attendance.  But  the  only  pro- 
vision made  for  such  cases,  if  they  were  thought  of  at 
all,  seems  to  be  contained  in  the  30th  section  of  the 
statute ;  which  enables  the  Governor,  in  cases  of  illness 
or  absence,  to  appoint  a  qualified,  or  at  least  a  profes- 
siooally  educated  person  to  act  as  deputy  to  the  Judge 
during  the  incapacity  so  occasioned.  And  I  conceive 
that,  in  the  rare  cases  in  which  a  resort  to  that  provision 
might  be  found  impracticable,  it  may  have  been  thought 
better  to  submit  to  the  inconveniences  adverted  to,  than 
to  expose  men  under  heavy  and  complicated  criminal 
charges  to  be  tried,  and  sentenced,  by  a  person  not 
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possessing  (in  the  language  of  the  16th  Vic,  No.  36)  a 1863. 

competent  knowledge  of  the  law.  Tho  Qubbr 

The  appointed  Judge  of  these  Quarter  Sessions  Courts 
must,  by  the  District  Courts  Act,  be  either  a  barrister  of 
6ve,  or  an  attorney  of  seven,  years'  standing.  The  deputy 
(having  as  such,  I  apprehend,  all  the  authority  of  his 
principal),  is  to  be  at  all  events  a  barrister  or  an  attor- 
ney. Could  the  legislature  have  meant,  when  taking 
these  precautions,  and  thereupon  giving  the  Quarter 
Sessions  under  such  presidency  an  extended  juris- 
diction, and  excluding  wholly  the  justices  of  the 
territory,  at  the  same  time  repealing  all  portions  of  the 
statutes  enumerated  which  relate  to  the  election  and 
appointment  of  a  chairman, — could  they  have  meant  that 
enactment  to  be  retained,  which  enables  justices  acciden- 
tally present  at  a  particular  session  to  elect  an  unqualified 
person,  there  to  preside  as  Judge,  and  exercise  as  such 
(or  join  with  others  in  exercising)  that  same  jurisdiction  ? 
I  think  not.  In  my  opinion,  the  legislature  intended  to 
provide  for  the  casual  **  illness  or  absence  "  of  the  District 
Judge,  by  the  appointment  of  a  similarly  qualified 
deputy ;  and  the  practical  difficulty  in  the  way  of  such 
an  appointment,  in  cases  like  the  one  now  under  con- 
sideration, either  did  not  occur  to  them,  or  was  purposely 
left  unprovided  for. 

The  passing  of  the  23rd  Victoria,  No.  1,  may  be 
taken  to  imply,  that  in  the  opinion  of  the  legislature,  a 
deputy  Judge  could  not  act  as  a  deputy  chairman,  under 
the  Act  of  ^e  previous  year.  Perhaps  so.  But,  whether 
so  or  not,  the  23rd  Vic.  is  strongly  in  confirmation  of 
my  opinion,  that  a  qualified  deputy^  appointed  by  the 
Gk)vemor,  was  the  only  person  intended  by  the  legisla- 
ture to  preside  in  the  Courts  of  Quarter  Sessions,  on  any 
occasion.  For  this  statute  in  substance  re-enacts  the 
provision,  as  to  the  casual  illness  or  absence  of  any 
chairman,  which  had  been  enacted  before,  in  terms,  with 
respect  to  that  of  the  District  Judge. 

It  was  argued,  that  the  only  ^'  election  "  contemplated 
by  the  repealing  enactment,  coupled  as  that  word  is 
with  the  words  nomination  and  appointment,  wast  the 
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18^ afmudl  one ;  that  nomination  or  election  by  vote,  which 

The  QuKBK  was  to  be  followed  by  an  appointment,  or  formal  declara- 
Gamutt  *^^^  ^^  appointment  by  the  Governor.  The  4th  section, 
therefore,  (it  is  that  which  merely  provides  for  the 
election  of  a  chairman  in  cases  of  emergency,  and  for 
one  session  only),  was  purposely  allowed  to  remain  in 
forca  Now  it  is  certainly  tme,  that  the  permanent 
appointment  of  a  District  Court  Judge  is  substituted 
for  the  former,  or  annual  election,  and  the  appointment 
consequent  thereon.  But  this  leaves  the  question  un- 
decided, whether  the  latter  or  casual  power  of  election 
is  not  also  determined.  For  the  power  to  appoint  the 
District  Judge,  vested  in  the  Governor  and  Executive 
Council,  is  substituted  equally  for  that  which  the 
previous  statute  had  conferred  on  the  Governor  alone, 
irrespectively  of  any  election.  The  repeal,  moreover, 
is  in  the  most  comprehensive  terms.  All  the  Acts  men- 
tioned, so  far  as  they  ^'  reilcUe  to  "  the  election,  nomina- 
tion,  and  appointment  of  a  chairman,  are  repealed. 

It  will  be  asked,  why  then  was  not  the  whole  of  the 
16th  Yic.  repealed,  by  express  words  ? — since  the  whole 
relates  to  such  election,  nomination,  and  appointment, 
exclusively.  The  answer  is,  I  conceive,  this  compendious 
mode  of  legislating  is  not  uncommon ;  that  only  portions 
of  the  10th  G.  lY.,  No.  7,  it  is  clear,  are  rep^ed,  as 
only  some  of  its  clauses  relate  to  the  election  or  appoint- 
ment of  a  chairman,  and  that  it  was  probably  thought 
convenient,  to  use  the  same  qualified  language  with 
regard  to  both  statutes.  The  3rd  Vic,  No.  10,  is, 
beyond  all  doubt,  whoUy  repealed;  for  it  contains  no 
enactment  whatever,  (unless  the  declaratory  clause  saving 
portions  of  the  4  W.  lY.  from  repeal  can  be  so  deemed,) 
other  than  such  as  relates  to  the  annual  election,  and 
consequent  appointment  of  a  chairman.  Yet,  in  terms, 
this  Act  also  is  only  repealed  *'  so  fSeir  as "  it  relates  to 
those  subjects. 

There  is  one  Act^  the  4th  W.  lY.,  No.  16,  not  inclu- 
ded or  noticed  in  the  District  Courts  Act ;  and  it  may 
be  thought,  perhaps,  to  affect  the  question  in  this  case, 
though  I  do  not  perceive  in  what  manner,  or  why  indeed 
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it  was  left  unrepealed.    The  first  section  respects  the        1863. 
annual  election,  and  consequent  appointment  of  a  chair-    The  Quken 
man  for  Baihwrst;  but  this  part  of  the  statute  was     q^^^^ 
repealed  dearly  by  the  8rd  Vic,  No.  10.     Sections  2 
and  3,  howeyer,  appear  to  be  still  in  force ;  or,  at  all 
eventSi  they  were  expressly  saved  from  repeal  by  the  Act 
of  3rd  Vic.    What  effect  can  be  given  to  them,  how- 
ever, it  is  not  easy  to  determine.    By  these  sections,  the 
Gk)vernor  is  empowered  to  appoint  a  chairman  of  Quarter 
Sessions,  at  '^  distant  places ''  where  the  elected  chairman 
cannot  '* conveniently "  attend;    and,  in   case  of  the 
illness  of  either  chairman,  (the  one  elected  for  all  the 
Courts,  or   the   one   appointed  for   any  such    distant 
Court,)  the  (rovemor  may  by  notice  in  the  OazeUe  pro- 
vide temporarily  for  the  occurrence. 

Supposing  Mudgee,  however,  to  be  a  ^  distant  place  " 
within  these  enactments,  it  is  sufiicient  to  say  that  the 
iUne98  of  the  chairman  is  the  only  casualty  provided  for 
— not  his  absence  from  any  other  temporary  cause.  But, 
independently  of  this,  the  casualty  must  be  one  occurring 
to  a  chairman  elected,  or  appointed,  under  the  aforesaid 
2nd  and  3rd  sections  or  one  of  them. 

And  this  brings  me  to  the  last  argument  which  it 
occurs  to  me  to  mention,  in  support  of  the  opinion 
expressed  by  me.  The  16th  Via,  No.  36,  sect.  1,  con- 
fers on  the  Governor,  as  we  have  seen,  the  temporary 
power  of  appointing  a  chairman  in  cases  of  illness,  or 
absence,  or  expected  absence,  only  in  the  place  and  stead 
of  the  chairman  appointed  under  the  provisions  of  that 
Act  The  2nd  section  authorises  the  substitution  of  a 
competent  person,  in  the  place  of  any  chairman  appointed 
under  that  or  the  last  previous  Act.  Then  section  4 
recites,  that  doubts  were  entertained  whether,  in  case  of 
the  absence  of  **  the  chairman  "  from  any  Court  at  the 
time  proclaimed,  it  could  be  opened  or  adjourned,  or  the 
business  be  proceeded  with ;  and  the  doubts  are  accord- 
ingly solved,  by  providing  for  his  absence  in  the  manner 
already  mentioned. 

It  appears  to  me,  that  the  chairman  whose  absence  is 
thus  provided  for  was,  necessarily,  one  of  those  only  of 
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186S.        whom  the  previons  sections  had  spoken;  and  that  for 

The  QuiEiT  this  reason  alone,  if  there  were  no  other,  the  provision 

▼•  cannot  be  taken  to  extend  to  the  case  of  a  District  Court 

Judge,  similarly  absent — whose  very  ofiSce,  at  the  time 

of  the  passing  of  the  16  Yic,  did  not  exist 

Although  he  is  equally  termed  a  chairman  in  the 
District  Courts  Act,  sect.  25,  the  Judge's  functions  and 
authority  differ  considerably  from  those  of  a  Quarter 
Sessions  chairman ;  for  the  latter  is  only  the  presiding 
justice,  among  two  or  more  justices — ^whereas  the  former, 
in  criminal  cases  at  least,  is  the  sole  Judge ;  constituting, 
therefore,  in  effect,  the  Court  itself.  At  the  trial  of  any 
criminal  issue,  consequently,  the  justices  haye  literally 
no  jurisdiction.  So  that,  as  to  such  cases,  the  effect  of 
holding  the  4th  section  of  the  16th  Yic.  to  be  still  in 
force  would  be  virtually,  to.  change  the  constitution  of 
the  Court  for  the  particular  occasion,  to  re-vest  in  the 
justices  their  ousted  authority,  by  the  mere  act  of  their 
choosing  a  chairman  for  themselves,  in  the  Judge's 
absence ;  and  thus,  although  temporarily  only,  to  set  up 
again  a  tribunal  for  the  trial  of  prisoners,  which  the 
legislature  unquestionably  intended  for  that  purpose 
practically  to  abolisL 

I  lament  much,  for  many  reasons,  my  inability  to 
arrive  at  any  other  conclusion.  But»  for  the  reasons 
assigned,  I  am  of  opinion  that  there  has  been  a  mis-trial 
in  this  case;  and  that  the  conviction  of  the  prisoner 
OarbuU  ought,  therefore,  to  be  vacated ;  he  being  there- 
upon committed  by  this  Court,  to  take  his  trial  at  the 
next  Mudgee  Quarter  Sessions  for  the  same  offence.  For, 
the  former  trial  being  (if  my  opinion  be  correct)  coram 
nan  jvdice^  it  is  for  that  cause  simply  inoperative  and 
void.  But,  as  my  learned  colleague,  before  whom  and 
myself  alone  the  case  was  heard,  is  of  opinion  that  the 
prisoner's  trial  and  conviction  are  right,  no  judgment 
can  be  given  in  his  favour ;  and  consequently  that  convic- 
tion must  be  taken  to  be  valid— or,  at  all  events,  must 
be  enforced. 
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Wise,  J.  The  qneBtion  for  decision  in  this  case  is,  ises. 
whether,  in  case  of  the  accidental  absence  of  the  chair-  The  Quun 
man  of  Quarter  Sessions  upon  the  day  proclaimed  for  ^  J^ 
holding  the  sessions,  the  justices  can  adjourn  the  C3ourt, 
and  on  the  following  day  elect  a  chairman  under  the 
16th  Vic,  No.  36,  sect.  4,  and  proceed  as  an  ordinary 
Court  of  Quarter  Sessions.  This  course  was  adopted  at 
the  latter  end  of  1859,  under  my  advice  when  Attorney 
Greneral,  and  subsequently  in  one  instance  at  least,  and 
in  neither  case  were  the  proper  proceedings  taken  to  test 
the  legality  of  the  sessions.  It  is  now,  however,  before 
us  for  decision.  I  have  considered  the  various  statutes, 
which  are  certainly  in  a  state  of  a  most  embarrassing 
confusion,  with  the  utmost  desire  to  free  my  mind  from 
any  bias,  in  consequence  of  having,  when  in  a  different 
position,  acted  on  one  view  of  the  statute ;  but  while  I 
admit  that  there  is  great  force  in  many  of  the  reasons  in 
support  of  the  contrary  view,  I  have  come  to  the  conclu- 
sion that  the  16th  Vic,  No.  36,  sect.  4,  is  still  in  force. 

An  examination  of  the  statutes  bearing  on  the  subject, 
which  preceded  the  District  Courts  Act,  will,  as  I  think, 
show  this  conclusion  to  be  correct. 

By  10  G.  lY.,  No.  7,  sect.  5,  the  chairman  of  Quarter 
Sessions  was  to  be  nominated  by  the  justices  of  five  dis- 
tricts, the  Governor  being  bound  to  appoint  the  person 
nominated  by  the  majority,  but  having  power  in  case 
of  equality  of  votes  to  appoint  either  of  the  parties  so 
nominated.  By  4  W.  lY.,  No.  16,  sect.  1,  the  justices 
of  the  Bathurst  district  were  empowered  to  nominate  a 
chairman  to  be  appointed  in  like  manner,  and  by  sect  2, 
the  Governor  was  empowered  to  appoint  a  Quarter 
Sessions  to  be  held  in  distant  places  in  the  colony,  at 
which  the  said  chairman  might  be  unable  to  attend,  and 
to  nominate  and  appoint  a  fit  and  proper  person,  being 
a  justice,  to  act  as  the  chairman  of  such  Court  The 
3rd  section,  after  reciting  that  no  provision  had  been 
made  in  case  of  the  death,  resignation,  removal,  or  illness 
during  his  year  of  office  of  the  chairman  appointed  under 
the  10th  G.  lY.,  enacts  that,  in  case  of  the  death,  resig- 
nation, or  removal  of  any  chairman,  (either  under  the 
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1868.        former  Act  or  this  Act)  from  office,  or  inability  to  attend 
The  Queen    ^om  iUnees,  the  Governor  may  "  nominate  and  appoint '' 
^  ^-  some  other  fit  and  proper  person  to  act  for  the  residue  of 

the  year,  or,  in  case  of  the  inability  of  the  chairman  from 
illness,  for  the  period  of  his  illness.  By  3  Via,  No.  10, 
sect.  1,  the  provisions  as  to  ^'  election,  nomination,  and 
appointment"  are  repealed,  and  by  section  2,  new  pro- 
visions are  made  for  the  election  of  one  chairman  for  the 
whole  colony,  who  is  *'to  be  chosen,  nominated,  and 
appointed  "  in  a  certain  specified  manner,  but  section  4 
expressly  retains  the  provisions  of  4  W.  IV.,  No.  16,  as 
to  the  appointment  by  the  Grovemor  of  a  chairman  for 
distant  places,  and  in  the  case  of  death,  resignation, 
removal,  or  illness. 

No  provision,  however,  being  made  by  any  of  these 
Acts  for  the  contingency  of  the  election  not  taking  place 
at  the  proper  time  and  manner,  the  16  Yic,  No.  36,  sect. 
1,  provides  in  case  no  chairman  shall  have  been  elected, 
that  the  Governor  shall  appoint  snch  chairman  and  that 
in  case  of  the  death,  resignation,  removal,  illness,  absence, 
or  expected  absence  of  any  chairman  from  any  of  the 
Courts  of  Quarter  Sessions  appointed  under  the  provi- 
sions hereof,  he  shall  appoint  some  other  person  to  act  as 
chairman. 

The  2nd  section  then  gives  a  general  power  to  the 
GU)vemor  to  appoint,  as  occasion  may  require,  ''some 
person  having  a  competent  knowledge  of  the  law  "  to  act 
as  chairman  in  place  of  any  person  appointed  under  3 
Vic,  No.  10 ;  and  such  chairman  is  to  have  sole  power 
to  do  alone  whatever  the  Court  of  Quarter  Sessions 
could  do.  Thus  far  there  was  a  complete  statutory  pro- 
vision for  the  ordinary  "election  "  of  a  chairman,  for  the 
''nomination  and  appointment "  of  a  Chairman  in  distant 
places,  and  for  substituting  a  chairman  for  the  elected 
one  in  case  of  death,  removal,  illness,  absence  or  ex- 
pected absence. 

But  still  one  contingency  very  likely  to  occur  in  a 
country  where  the  means  of  communication  between 
distant  places  were  imperfect,  and  liable  to  interruption 
from  bad  weather,  was  left  unprovided  for — I  mean  the 
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onfoieseeix  and  unexpected  absence  of  the  chainnan  under  1863. 
circumstances  when  it  would  be  impossible  for  the  xhe  Quekn 
GrOY emor  to  appoint  a  substitute.  Accordingly  section  4,  ^  J^ 
reciting  that  doubts  existed  ^'whether,  in  case  of  the 
absence  of  the  chairman  from  any  Oourt  of  General  or 
Quarter  Sessions  at  the  time  proclaimed  for  holding  the 
name,  such  Court  can  be  duly  opened  and  adjourned,  or 
the  business  thereof  proceeded  with,"  it  enacts  ^  that  in 
any  such  case  it  shall  be  lawful  for  any  two  justices  of 
the  peace  to  open  and  adjourn  such  Court  to  the  foUow- 
ing  day,  and  in  case  such  chairman  shall  then  continue 
absent,  it  shall  be  lawful  for  the  justices  assembled  on 
such  following  day  to  choose  a  diairman  for  the  said 
session,  and  thereupon  to  proceed  to  the  dispatch  of  the 
business  thereof."  But  for  this  enactment  the  greatest 
inconyenience  would  have  arisen  from  the  chairman 
not  arriving  on  the  very  day.  Prisoners  would  have 
their  trials  postponed,  persons  on  bail  would  haye  been 
released  from  tiieir  bail,  witnesses  from  their  recog- 
nizances, and  the  due  administration  of  justice  seriously 
impeded. 

With  an  increased  number  of  Courts  of  Quarter 
Sessions  under  the  District  Courts  Act  the  chances  of 
such  contingency  happening  would  of  course  increase, 
and  it  cannot,  I  think,  be  supposed  that  the  Legislature 
intended  that  the  16  Vic,  No.  36,  sect.  4,  should  be  re- 
pealed. Of  course,  if  it  has  been  clearly  repealed,  the 
inconyenient  result  cannot  be  got  rid  of.  But  if  the 
language  admits  of  two  interpretations,  the  argument 
from  inconyenience  and  possible  defeat  of  justice  is  yery 
strong.  It  seems  to  me,  after  fully  weighing  the  argu- 
ments adduced  by  Mr.  Isaaes,  and  necessarily  distrust- 
ing my  own  opinion  after  the  perusal  of  the  judgment 
of  his  Honor  the  Chief  Justice,  that  the  words  of  22 
Vic,  No.  18,  sect.  25,  are  not  so  clear  as  to  compel  me 
to  adopt  the  construction  which  might  produce  the  great 
and  manifest  inconyenience,  already  pointed  out  The 
clause  in  question  is,  ^  the  Act  of  Council  10  G.  lY., 
No.  7,  3  Vic,  No.  10,  16  Vic,  No.  36,  so  far  as  they 
relate  to  the  election,  nomination,  and  appointment  of  a 
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1868.  chairman  of  Quarter  Sessions  shall  be  repealed,  and  it 
The  QuBKN  shall  be  lawful,  &c/'  The  more  natural  meaning  of 
G  R^'uT  these  words  is,  I  think,  that  9ome  portion  of  each  of  the 
statutes  is  left  unrepealed.  The  power  of  establishing 
Courts  of  Quarter  Sessions,  given  by  10  G.  IV.,  un- 
doubtedly is  left  untouched.  The  sect.  3  of  3  Vic, 
No.  10,  so  far  as  it  continues  4  W.  IV.,  No,  16,  in  force 
is  left  untouched,  and  if  16  Vic,  No.  36,  s.  4,  is,  as  I  think 
it  is,  still  unrepealed,  then  some  portion  of  each  statute 
is  left  unrepealed,  although  each,  so  far  as  it  relates  to 
the  election  (properly  so  called),  nomination,  and  appoint- 
ment of  a  chairman  is  repealed.  These  words,  *'  election, 
nomination,  and  appointment,"  seem  to  me  also,  when 
all  the  statutes  are  read  together,  to  have  a  specific  and 
limited  meaning,  viz.,  election  under  3  Vic,  No.  10,  or 
nomination  and  appointment  under  16  Vic,  No.  36,  of 
a  Judge  with  the  powers  of  sole  Judge  as  described  in 
the  16  Vic,  No.  36,  sect.  3,  just  as  the  District  Oourt 
Judge,  appointed  in  lieu  of  such  elected  Judge,  has  the 
sole  power  given  to  him. 

This  construction,  which  is  not  unreasonable,  will  not 
then  include  a  chairman  chosen  by  justices,  who  is 
merely  one  out  of  mBJiy—primm  inter  pares — and  in 
the  eye  of  the  law  the  mere  mouthpiece  of  the  justices 
present. 

Upon  this  ground  I  am  of  opinion  that  the  16  Vic, 
No.  86,  sect.  4,  is  still  in  foBoe.  But  I  will  proceed  to 
state  another  ground  for  arriving  at  the  same  conclusion. 
Up  to  the  passing  of  the  District  Courts  Act  there  can 
be  no  question  that  the  4  W.  IV.,  No.  16,  sect.  2,  was 
in  force,  having  been  expressly  continued  by  3  Vic,  No. 
10,  sect.  3. 

The  power,  therefore,  to  appoint  a  chairman  of  Quarter 
Sessions  still  exists,  unless  expressly  taken  away  by  the 
District  Courts  Act.  But  that  statute  was  by  sect  2 
only  to  come  into  operation  from  time  to  time  as  should 
be  proclaimed ;  and  Courts  of  Quarter  Sessions  might 
well  have  been  held  after  the  passing  of  that  Act  at 
places  not  within  the  limits  of  any  District  Court  Judge's 
jurisdiction.    Nor  do  I  see  anything  in  the  statute  which 
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affects  the  power  of  the  Governor  to  appoint  Courts  of 1863. 

Quarter  SeaBions  under  4  W.  IV.,  No.  16,  sect.  2,  at  any  The  Qukkn 
rate  at  a  place  not  within  the  limits  of  any  District  ^  ^' 
Court  In  my  opinion  he  could  exercise  that  power.  If 
this  be  so,  the  reasonableness  of  the  limited  meaning 
assigned  to  the  words  ^election,  nomination,  and  ap- 
pointment" becomes  more  apparent.  For  if  16  Vic, 
No.  86,  sect  4,  be  still  in  force,  then  neither  in  the  case 
of  the  absence  of  a  District  Court  Judge,  or  of  such 
appointed  chairman  of  any  District  Court  of  Quarter 
Sessions  could  the  business  be  stopped  beyond  the  first 
day.  This  yiew  of  the  statutes  is,  I  think,  strengthened 
by  sect.  10  of  22  Vic,  No.  12^  passed  only  a  month  before 
the  District  Courts  Act,  wUch  must  have  been  under 
consideration  simultaneously  with  that  Act,  and  framed  in 
contemplation  of  its  becoming  law.  That  section  enacts 
'^The  term  Quarter  Sessions  or  General  Quarter  Sessions, 
in  any  Act  now  or  hereafter  passed  shall  be  taken  equally 
to  include  a  Court  of  General  Sessions  of  the  Peace ;  and 
eyery  such  Court  periodically  sitting  and  ordinarily 
presided  over  by  the  chairman  of  Quarter  Sessions  or 
any  Judge  of  a  District  Court  acting  as  chairman  shall 
be  deemed  to  have  had  and  shall  have  the  same  juris- 
diction and  authority  both  in  civil  and  criminal  cases  as 
a  Court  of  General  Quarter  Session&"  It  is  no  part  of 
this  judgment  that  the  Quarter  Sessions  presided  over 
by  the  chairman  so  chosen  would  have  the  enlarged 
jurisdiction  conferred  by  section  25,  but  the  prisoner 
GarlmU  was  tried  for  an  offence  cognisable  at  any 
Quarter  Sessions.  The  23  Vic.,  No.  1,  does  not,  it  seems 
to  me,  affect  any  existing  powers  possessed  by  the 
Governor,  and  leaves  untouched  the  question  raised  in 
this  case. 

Conviction  sustained. 


i>2 
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1868. 


April  21. 

Where  bovo- 
ral  j^risoners 
are  indicted 
together, 
they  should 
be  called  on 
for  their  do- 
fence  in  the 
orderin  which 
their  names 
stand  on  the 
information, 
and  the  de- 
fence of  each 
must  be  com- 
pleted before 
the  next 
prisoner  is 
called  upon 
for  his 
defence. 


The  Queen  against  Antill  and  Bkown. 

SPECIAL  case  reserved  for  the  consideration  of  the 
Judges,  under  13  Vic,  No.  8. 
"The  prisoners,  Henry  Oolden  Antill  and  J.  Brown^ 
were  tried  and  conyicted  before  me  at  the  last  Groulburn 
assizes  for  highway  robbery,  they  being  armed.  The 
prisoner  Antill  was  defended  by  Mr. '  Iboocs.  The 
prisoner  Brown  was  undefended.  At  the  close  of  the 
case  for  the  prosecution,  I  called  on  Mr.  Imacs  to  pro- 
ceed with  the  defence,  when  he  stated  that  he  understood 
Brtyvon  was  about  to  call  witnesses,  and  claimed  to  reserve 
his  address  until  after  the  witnesses  had  been  called.  It 
appeared  to  me,  upon  the  authority  of  12.  v.  Ba/rher  (a), 
that  he  could  not  claim  this  as  a  matter  of  right,  and 
that  as  his  client  was  first  named  in  the  information,  the 
proper  course  was  for  him  to  proceed  with  the  defence  of 
his  client  at  once,  which  he  accordingly  did  by  address- 
ing the  jury  and  calling  no  witnesses ;  the  point  being 
reserved.  Brown  then  called  witnesses  and  made  a 
speech  to  the  jury.  On  the  part  of  the  prosecution  a 
written  statement  by  Antill  was  given  in  evidence,  whiqh 
admitted  that  he  was  at  a  Mr.  Jerrwyn^s^  where  part  of 
the  property  stolen  was  found,  on  the  Friday  afternoon 
and  on  the  Saturday,  the  robbery  having  taken  place 
on  Saturday  morning,  and  that  he  had  gone  out  on 
the  Friday,  and  returned  on  the  Saturday  about  the 
same  time  as  the  other  prisoner  Brown.  This  statement, 
however,  contained  an  assertion  that  Brown  had  brought 
in  the  stolen  property,  and  given  it  to  Mrs.  Jermyn^ 
There  was  ample  evidence  of  other  statements  made  by 
Antill  which,  if  believed,  clearly  proved  the  guilt  of 
Antill.  The  witnesses  called  by  Brown  were  Mr. 
Jermyn^  who  proved  that  he,  Brown^  had  been  working 
for  him  some  two  or  three  weeks  before  the  robbery,  but 
gave  no  evidence  as  to  the  Friday  evening  or  Saturday 

(a)  I  C.  &  K.  439. 
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momingy  as  he  was  away  from  home.  He  stated  also 
that  AfUUl  had  been  at  his  place;  no  particular  time 
being  specified.  The  other  witness  was  a  constable,  who 
merely  proved  that  the  prisoner  Brown,  had  come  to  him 
a  few  days  after  the  robbery. 

No  further  request  was  made  to  me  by  Mr.  Isoogb  for 
permission  to  address  the  jury  on  this  evidence,  nor 
should  I  have  granted  it  if  asked. 

I  was  requested  to  reserve  the  point,  which  I  accord- 
ingly did.  The  question  for  the  Court  is  whether  I  was 
right  in  compelling  Mr.  I^cuics  to  proceed  with  the 
defence  of  his  client  before  the  other  prisoner  had  called 
his  witnesses.  I  apprehend,  however,  that  even  if  wrong 
it  is  a  question  for  the  consideration  of  the  Court  whether 
the  error  under  the  circumstances  be  material. 

Edward  Wise.'* 

Supreme  Court,  Sydney, 
April  I5th,  1863. 

IsoLocB  for  the  prisoner.  The  point  taken  is,  whether 
when  two  prisoners,  A.  and  £.,  are  indicted  in  one  infor- 
mation, and  the  one  A.^  whose  name  stands  first  on  the 
information,  is  defended  by  counsel,  and  the  other,  J?., 
is  undefended,  the  counsel  of  A.  is  bound  to  address  the 
jury  before  B.  calls  his  evidence  ?  Xt  is  contended  that 
such  a  rule  must  press  unfairly  upon  A.,  and  embarrass 
his  counsel  in  the  conduct  of  his  defence.  It  is  perfectly 
clear  that  A.  may  be  compromised  by  the  evidence  thus 
given  by  £.,  upon  which  he  is  unable  to  comment ;  and 
as  the  evidence  thus  offered  by  B.  may  entitle  the  Crown 
to  call  evidence  in  reply,  A.  may  not  only  be  injuriously 
affected  by  B's  evidence,  but  also  by  the  evidence  of  the 
Crown  offered  in  reply  thereto,  without  having  an  oppor- 
tunity of  explaining  either  the  one  or  the  other.  The 
following  authorities  show  that  in  England  the  point  is 
unsettled.  JB.  v.  Hclman  (a),  jB.  v.  Tliomaa  (b),  R.  v, 
BeUon  (c),  jB.  v.  Meadows  (d),  Ji.  v.  Barber  (e),  and  Beah 
V.  MouU  (/). 


1863. 
Tho  Queen 

V. 

AKTILLaild 

Bsowir. 


(o)  3  Jur.  N.  S.  722. 
(c)  5  Jur.  N.  S.  276. 
(0  1  C.  ft  K.  484. 


(6)  Id.  272. 

(d)  2  Jur.  X.  S.  718. 

(/)  w.  1. 
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_  1863.  But  in  this  colony  the  24  Vic,  No.  6,  s.  1,  enables  the 

The  QuBBN    prisoner  or  his  counsel  to  "  reserve  his  address  if  he 

Antil  d  *^^^^®  ^*  ^  ^  ^^»  ^^*^^  ^^^  ®^^®  °^  *^®  evidence  for  the 
Brown.  defence ; "  and  sect  2  provides  that  when  such  address 
on  the  part  of  the  defence  is  reserved,  the  eyidence  in 
reply  on  the  part  of  the  Crown  mu^t  be  given  before 
such  address.  The  legislature  has  conferred  on  the 
prisoner  this  priyilege,  of  which  the  rule  of  practice 
now  contended  for  must  necessarily  deprive  him;  as  it 
is  clear  that  if  this  rule  be  followed,  the  prisoner,  whose 
counsel  is  thus  compelled  to  address  the  jury  before  hear- 
ing the  evidence  of  the  other  prisoners  indicted  with  him 
and  the  eyidence  in  reply,  is  placed  in  a  more  disad- 
vantageous position  than  he  was  in  before  that  statute 
was  passed. 

Windeyer  for  the  Crown.  This  is  a  mere  question  of 
practice,  which  is  regulated  to  a  great  extent  by  the  dis- 
cretion of  the  presiding  Judge,  as  is  shown  by  the 
conflicting  decisions  cited  by  the  other  side;  and  it  is 
submitted  that  the  24  Vic,  No.  6,  does  not  in  any  way 
affect  the  question.  The  liberty  to  reserve  his  address 
to  the  jury,  until  the  *^  close  of  the  evidence'  for  the 
defence,"  must  mean  the  close  of  the  evidence  for  the 
defence  of  each  particular  prisoner,  as  each  defence  must 
be  assumed  to  be  distinct  and  separate.  The  defence 
referred  to  in  the  statute  is  not  the  defence  of  the  whole 
of  the  prisoners.  If  this  were  not  so,  the  prisoner  A., 
whose  name  was  first  on  the  information,  might  be  preju- 
diced by  a  false  defence,  as  for  instance  a  suspicious 
alihi  attempted  by  B.y  whose  name  was  second.  [Stq^ihen, 
C.  J.  Has  not  B.  a  right  to  object  to  his  evidence  being 
commented  on  by  A.  ?]  The  counsel  of  A.  has  not  the 
right  contended  for. 

Stephen,  C.  J.  I  am  of  opinion  that  the  prisoner's 
counsel  has  not  the  right  contended  for.  It  never  has 
been  a  matter  of  strict  right  which  of  two  prisoners  A. 
and  jB.,  whose  names  appear  on  the  same  information, 
should  address  the  jury  first;   and  it  has  become  a 
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practice  that  the  prisoner,  whose  name  stands  first  on  the 
information,  should  first  make  such  address.  A.  may 
endeayour  to  make  out  that  B.  is  guilty,  in  order  to 
prove  his  own  innocence;  or  B.  may  attempt  to  show 
that  A.  is  guilty,  and  that  he  is  innocent;  and  in  the 
latter  event  B.  has  the  privilege  of  letting  his  case  go 
last  to  the  jury.  It  has  been  contended  that  B.  ought 
to  be  obliged  to  enter  into  his  defence,  and  thus  afford 
A.  an  opportimity  of  commenting  on  his  evidence.  I 
am  of  opinion  that  neither  the  effect  of  B.^s  evidence  or 
his  speech  should  thus  be  allowed  to  be  cut  down* 

Wise,  J.  The  question  now  before  the  Court  was 
raised  by  the  prisoner's  counsel  as  one  of  right;  and 
this  argument  has  satisfied  me  that  the  decision  I  came 
to  at  the  trial  was  correct.  The  effect  of  this  con- 
struction of  the  recent  statute  will  be  that  each  prisoner 
must  separately  complete  his  defence,  before  the  next 
prisoner  need  enter  into  his  defence,  and,  therefore,  the 
counsel  for  the  Grown  will  have  to  call  the  evidence  in 
reply  as  to  il.,  before  B.  need  call  his  evidence  for  his 
defence.  This  privilege  is,  I  think,  given  by  the  24 
Vic,  No.  6,  as  a  matter  of  right,  and  therefore,'  if  my 
decision  had  been  wrong,  the  prisoner  iln^t'ZZ  would  have 
escaped  altogether,  although  no  injustice  was  done  to 
him  by  the  course  adopted. 

Conviction  sustained. 


1863. 
The  Queen 

V. 

Antill  and 
Bbown. 
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Where  the 
tnutees  of  an 
asBigned 
estate  had 
left  the 
oolony,  the 
Court  under 
sect  9  of  7 
Vic,  No.  19, 
appointed 
new  trustees, 
and  directed 
the  oat-going 
trustees  to 
execute  all 
necessary 
conveyances 
to  the  new 
trustees. 


In  re  the  Assigned  Estate  of  E.  M.  Sayebs. 

THIS  was  an  application  by  the  trustees  of  the 
assigned  estate  of  David  Janes  and  oompany, 
under  section  9  of  7  Vic,  No.  19,  calling  upon  James 
Byrnes  one  of  the  trustees  in  the  assigned  estate  of  E, 
M,  Sayers,  to  show  cause  why  N.  H.  Eagar  and  W. 
H.  Mackenzie  should  not  be  appointed  trustees  in  the 
place  of  Clark  Irving  and  JB.  Cook,  two  of  the  trustees 
originally  appointed  by  the  deed  of  assignment  executed 
by  E.  M.  Sayers  on  the  grounds  that  Clo/rk  Irving  and 
jB.  Cook  were  absent  from  the  colony.  The  aflSdavits 
showed  that  Clark  Irving  had  left  the  colony  for 
England,  and  that  B.  Cook  had  gone  to  reside  in 
Tasmania,  although  the  affidavits  of  the  respondent  were 
to  the  effect  that  Clark  Irving  was  expected  shortly  to 
return. 


December  17, 
1862. 


Maxtiny  Q.  C,  and  MUford  supported  the  application. 
Section  9  of  7  Vic,  No.  19,  provides  that  it  shall  be 
lawful  for  the  Supreme  Court,  or  any  Judge  thereof,  by 
rule  or  order  in  that  behalf  made  (after  rule  or  summons 
to  show  cause,  as  in  any  ordinary  case)  upon  the  com- 
plaint or  application  of  any  creditor,  or  of  the  debtor, 
or  any  other  interested  party,  "upon  the  resignation, 
absence  from  the  colony,  or  death  of  any  such  trustee, 
to  appoint  a  new  trustee  in  the  place  of  any  of  the  trus- 
tees originally  appointed,  and  so  from  time  to  time  as 
occasion  may  require.*'  It  is  compulsory  upon  the  Court 
to  grant  this  application,  as  the  words  are  equivalent  to 
a  direction  in  the  event  of  the  absence  from  the  colony 
of  any  of  the  trustees  to  appoint  another  trustee.  One 
trustee  in  an  important  trust  is  offensive  to  a  Court  of 
equity.  The  number  of  trustees  are  often  increased  by 
a  Court  of  equity,  but  never  lessened ;  and  this  statute 
vests  the  Court  with  a  power  analogous  to  that  possessed 
by  a  Court  of  equity. 
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Oardon  showed  cause.  The  Oonrt  will  not  appoint 
particular  persons  to  be  trostees,  who  have  been  selected 
by  a  portion  only  of  the  creditors  and  may  represent 
particular  interests.  A  Court  of  equity  would  never 
grant  an  application  for  a  change  of  trustees^  at  the 
instance  of  one  of  several  cestui  qui  trusts.  Section  9 
vests  the  Court  with  a  discretionary  power;  and  the 
Court  will  consider  the  various  circumstances  which  may 
make  it  desirable  or  otherwise  to  grant  this  application. 
A  mere  temporary  absence  from  the  colony  does  not  in- 
capacitate the  trustee  for  the  discharge  of  his  duties, 
and  is  not  a  sufficient  ground  for  removal  from  the  trust. 

Per  Curiam.  The  power  given  by  section  9  is  dis- 
cretionary with  the  Court  and  not  compulsory ;  and  the 
application  should  not  have  been  to  appoint  specific 
persons  to  be  trustees.  But  looking  at  all  the  circum- 
stanceSy  we  have  determined  to  substitute  two  new 
trustees,  and  the  order  will  be  that  it  be  referred  to  the 
master  in  equity,  to  enquire  and  report  to  us  who  would 
be  proper  persons  to  be  appointed  new  trustees  in  the 
place  of  C.  Irving  and  JB.  Cook. 

Subsequently,  the  Master  reported  in  favour  of  N.  H. 
Eagar,  and  W.  H.  Mackenzie^  and  the  Court  held  that 
it  had  jurisdiction,  where  it  removes  a  trustee  under  sect. 
9  of  7  Vic,  No.  19,  to  direct  the  outgoing  trustees  to 
execute  all  necessary  conveyances  to  the  new  trustees 
and  appoint  new  trustees  in  their  room,  and  an  order 
was  made  accordingly.  N,  H.  Eagar  and  W.  H. 
Mackenzie  were  appointed  such  trustees,  and  Clark 
Irving  and  James  Byrnes  and  Robert  Cook  were  ordered 
to  execute  proper  conveyances  to  James  Byrnes,  N.  H, 
Eagar,  and  W.  H.  Maekenzie,  of  the  trust  property  of 
the  estate  of  Bayers,  now  undisposed  of,  to  be  held  on 
the  trusts  of  the  deed  of  assignment ;  such  conveyances 
to  be  settled  by  the  Master,  so  as  to  protect  the  former 
trustees  against  all  liability,  in  respect  of  acts  done,  or 
to  be  incurred  by  them  respectively,  in  pursuance  of,  or 
in  accordance  with  the  trusts  in  the  deed  of  assignment. 


1863. 

In  re 

Sayebs* 

ABsigament. 


February  17. 
1863. 
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April  23. 
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within  sect 
12  of  the 
Insolvent  Act, 
is  dependent 
on  the  same 
election, 
whatever 
may  be  the 
effect  of  25 
Vic,  No.  8. 


Mackenzie,  Assignee^  &c.  v.  Babkeb. 

THIS  was  an  action  of  trover,  with  a  oonnt  in  detinue, 
and  a  count  for  money  had  and  received  to  the  use 
of  the  insolvent  The  pleas,  as  £Bkr  as  it  is  necessary  to 
state  them  in  this  report,  were  not  guilty,  non  detinei, 
and  never  indebted. 

The  action  was  brought  in  the  name  of  the  assignee 
of  the  insolvent  estate  of  one  Johnson^  but  in  fact  by 
au  individual  who  had  purchased  the  outstanding  assets 
of  the  estate.  It  was  brought  to  recover  the  value  of 
sundry  cattle  and  goods,  delivered  to  the  defendant  by 
the  insolvent,  and  the  amount  of  certain  bills  received 
by  the  former  from  or  on  account  of  the  insolvent,  in 
part  discharge  or  payment  respectively  of  debts  then  due 
by  him  to  the  defendant : — ^those  transactions  severally 
being  alleged  to  be  void  against  the  assignee,  whether 
considered  as  alienations  simply  under  section  8  of  the 
Insolvent  Act,  or  as  in  effect  payments,  within  the  mean- 
ing of  the  12th  section. 

The  counts  in  trover  and  detinue  were  not  relied  on  at 
the  trial ;  and  a  new  count  was  then  by  leave  added, 
laying  the  receipt  of  the  moneys  (the  produce  of  the 
cattle,  goods,  and  bills)  as  a  receipt  to  the  use  of  the 
assignee.  The  count  for  money  received  to  the  use  of 
the  insolvent,  assuming  it  to  have  been  sustainable,  was 
in  fact  fully  met  by  a  plea  of  set-ofif. 

The  cause  was  tried  before  Wisej  J.;  when  it  was 
proved,  and  foimd  by  the  jury,  that  at  the  time  of  each 
of  the  impeached  transactions  Johnson  was  in  fact  in- 
solvent, and  that  the  defendant  knew  him  to  be  so — and 
it  was  conceded,  and  expressly  found  that  they  had  the 
'^  effect "  of  preferring  the  defendant,  as  a  creditor,  to  all 
Johnson's  other  then  existing  creditors.  It  was  clear, 
also,  that  the  insolvent  was  not  '^  compelled  by  legal 
process  "  to  make  any  such  alienation,  or  payment ;  and 
that,  at  the  time  of  each  transaction,  he  knew  himself  to 
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be  insolvent.    The  jury  founds  however,  that  the  de-        1868. 
fendant  was  ignorant  that  these  preferences  were  **  volnn-     ma^enzib 
tary"  on  the  part  of  the  insolvent  (according  to  the  ^• 

meaning  of  the  term  voluntary,  as  used  in  the  English 
Bankrupt  Law)  except  in  respect  of  the  bill  transactions 
only.  The  verdict  was  entered  generally  for  the  plain- 
tiff, with  damages  covering  the  whole  of  his  demand; 
several  points  being  taken  on  behalf  of  the  defendant, 
which  it  was  understood  would  be  disposed  of  by  the 
Court  in  Banco. 

A  rule  nm  for  a  new  trial  had  been  obtained  by 
Sir  W.  Manning,  Q.  C,  on  the  ground  (a),  amongst 
others,  that  there  had  been  no  demand  made  on 
the  defendant  by  the  official  assignee,  nor  any  election 
to  treat  the  dealings  complained  of  in  this  action  as  void 
under  the  Insolvent  Act,  and  that  such  assignee  having 
sold  and  conveyed  away  the  whole  of  the  assets  of  the 
estate  before  action  brought,  he  was  not  competent  after 
such  conveyance  to  make  such  election,  and  that  the 
bringing  the  action  cannot  be  treated  as  an  effectual 
election. 

Martin,  Q.  0.,  now  showed  cause.  The  official  Ootober0,2o. 
assignee  is  entitled  to  recover,  as  the  right  of  action  '"^^ 
vested  in  the  assignee  by  the  transaction  complained 
of,  and  is  not  defeated  by  this  sale  and  assignment  to 
another  person.  Li  a  Cout  of  law  he  is  the  only  person 
entitled  to  bring  the  action  and  obtain  judgment,  what- 
ever may  be  his  position  with  regard  to  the  purchaser 
of  the  assets  in  a  Court  of  Equity.  A  Court  of  law 
cannot  take  notice  of  such  purchaser.  The  statute  pro- 
vides that  ''all  alienations,  transfers,  gifts,  surrenders, 
deliveries,  mortgages,  or  pledges  of  any  estate,  goods, 
or  effects,  real  or  personal,  made  by  any  person  being 
insolvent,  and  having  the  effect  of  preferring  any  then 
existing  creditor  to  another,  shall  be  absolutely  void." 
As,  therefore,  the  alienation  is,  by  force  of  the  statute, 
made   ''absolutely  void,*'    no    election  or   exercise  of 

(a)  As  the  judgment  is  given  on  this  single  gronnd,  the  other 
groondi,  and  the  arguments  relating  to  them,  are  omitted. 
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1803.        diacretion  by  the  official  assignee,  to  affirm  or  disaffirm 
MAOKxims    the  transactioDy  is  required  or  allowed.    It  does  not  rest 
^-  with  him  to  treat  it  as  fraudulent,  or  otherwise;  for 

the  statute  expressly  says  that  it  is  so  void  ipso  faato, 
because  of  the  preference ;  Beeke  v.  Smith  (a\  BiUiter  v. 
Young  (I).  This  is  not  an  action  of  trover  where  a  change 
of  property  is  necessary,  and  where,  therefore,  a  demand 
must  be  niade  before  action  brought ;  but  it  is  an  action 
for  money  had  and  received.  [  Wise^  J.  In  the  present 
case  there  was  no  unlawful  taking  of  the  goods ;  where 
there  has  been  a  fraudulent  preference,  Yotrng  v. 
BiUiter  (o),  and  Stevenson  v.  Neumhom  (eQ,  show  that 
the  transaction  is  voidable,  and  that  to  render  it  void, 
something  must  be  done,  that  is,  a  demand  must  be 
made.]  The  making  such  demand  is  distinguished 
from  the  electing  to  bring  an  action  in  Stevenson  v. 
Neumhom  {e).  This  money,  received  by  the  defendant 
under  such  circumstances,  is  by  law  the  money  of  the 
creditors,  as  soon  as  the  insolvency  intervenes,  although 
not  available  until  action  brought;  and  is  money  had 
and  received  to  the  use  of  the  assignee;  Simpson  v. 
Sykes  (/),  Poland  v.  Qlyn  (g).  It  is  utterly  imma- 
terial whether  this  money,  when  recovered,  would  go  to 
the  creditors  or  not  Can  the  Court  say  that  this  is  not 
any  longer  the  assignee's  money  because  he  has  sold  it 
to  Mr.  Broughton  for  a  fair  equivalent?  Ought  the  de- 
fendant who  has  received  this  money,  by  being  fraudu- 
lently preferred  to  the  insolvent's  other  creditors,  be 
allowed  to  retain  it?  The  creditors  have  received  a 
dividend,  which  has  been  swelled  by  the  consideration 
paid  by  Mr.  Brottghton  for  this  very  money.  If  the 
defendsoit  has  misconceived  his  legal  position,  and 
refrained  from  proving  his  debt,  it  is  his  own  fault 

Sir  W.  Mwnningy  Q.  0.,  and  Stephen  contra.  No 
election  to  sue  has  been  made  by  the  official  assignee ; 
but  this  action  has  been  brought  by  the  purchaser  of  the 

(a)  2  M.  &  W.  196.  (5)  6  K  &  B.  28. 

(c)  30  L.  J.  Q.  B.  153.  (d)  13  C.  B.  30a 

(c)  13  C.  B.  808.  (/)  6  M.  &  S.  295. 

(y)  4Biiig.  22,]iote(a). 


V. 

Babkbb. 
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residuary  assets,  and  is  brought  irfter  the  defendant  i9es, 
has  proved  against  the  insolvent's  estate  for  the  less  sum,  maokwoe 
that  is,  for  the  balance  of  his  debt  after  giving  credit  for 
these  moneys  which  he  is  now  alleged  to  have  fraudu- 
lently received,  and  which  are  sought  to  be  recovered  in 
this  action ;  and,  therefore,  after  he  has  lost  his  oppor- 
tunity of  proving,  for  the  full  amount  of  his  debt  If 
this  action  succeed,  it  will  only  be  for  the  benefit  of  the 
purchaser  of  the  assets.  The  statute  does  not  make  such 
transactions  absolutely  void;  but  only  void  as  against 
the  assignee.  Until  they  are  avoided,  they  stand  good ; 
Bank  of  Australasia  v.  Harris  (a).  Young  v.  BiUiter  (b). 
The  purchaser  of  the  assets  bought  no  right  affecting 
this  property ;  and  he  cannot  exercise  the  election  which 
is  vested  in  the  assignee  for  the  creditors  generally. 
The  purchaser  may  sue  for  any  existing  debt,  but  he 
cannot  create  one.  The  election  of  the  assignee  must  be 
express,  and  also  be  made  before  the  distribution  of  the 
assets,  so  that  the  preferred  creditor  may  have  the  oppor- 
tunity of  proving  against  the  insolvent  estate  for  the 
amount  of  his  debt;  as  it  was  never  intended  that  he 
should  lose  both  his  security  by  matter  ex  post  faeto, 
and  also  his  chance  of  a  dividend.  This  election  must 
also  be  exercised  for  the  benefit  of  the  creditors,  and 
cannot  be  exercised  if  necessarily  to  their  prejudice.  If, 
however,  this  action  is  successM,  the  defendant  will  be 
remitted  to  his  proof  against  the  insolvent's  estate,  and 
the  dividends  of  all  the  other  creditors  will  be  so  far 
diminished.  The  official  assignee  is  a  trustee  for  all  the 
creditors,  and  cannot  delegate  his  discretion ;  it  is  vested 
in  him  in  his  official  character.  Can  this  delegated  trust 
be  exercised,  so  that  it  must  be  to  the  prejudice  of  the 
cestui  qv/i  trusts?  A  Court  of  equity  would  restrain, 
at  the  instance  of  the  creditors,  the  assignee  from  bring- 
ing an  action,  which  must  be  to  their  prejudice.  [Wise^ 
J.  If,  by  the  sale  of  the  assets,  the  right  to  bring  the 
action  passes,  have  not  the  creditors  by  sanctioning  the 
sale  sanctioned  the  bringing  the  action  ?]  It  is  submitted 
that  they  never  sanctioned  the  sale  of  a  right  of  election. 

Ca)  Vol.  L,  App.  12.  (6)  80  L.  J.  Q.  B.  163. 
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1868.        The  assignee  sold  what  was  in  him  at  the  time  of  the 
Mackehzie    sale,  and  as  he  sold,  without  having  elected  to  set 'aside 
Barker       ^^^^    transactions,  they    remain    nnimpeached.     This 
selling  of  a  discretion  to  bring  actions  is  against  the 
policy  of  the  law,  and  savours  of  champerty  and  main- 
tenance; Prosser  v.  Edmonds  (a). 

Februftry  8.  STEPHEN,  C.  J.,  delivered  the  judgment  of  the  Court 
[After  stating  the  facts  of  the  case  as  above,  he  con- 
tinued.] 

It  was  contended  for  the  defendant  that  none  of  the 
transactions  have  amounted  to  a  payment,  within  the 
meaning  of  section  12;  although,  to  the  extent  of  the 
value  of  the  goods,  or  the  amount  obtained  on  discount 
of  the  bills,  they  each  operated  to  reduce  the  debt 
Every  one  of  the  transactions,  it  was  maintained,  was 
strictly  an  alienation  of  property ;  and  not,  in  any  event, 
the  subject  of  an  action  for  money  had  and  received. 
Even  if  each  alienation  was  a  preference,  or  had  the 
effect  of  one,  within  the  meaning  of  section  8,  the  trans- 
action was  not  '^ absolutely "  void;  as  this  Court,  in 
The  Bank  of  AuetraUma  v.  Earrisy  upheld  by  the 
Privy  Council  on  appeal,  had  expressly  decided.  It  was 
voidable,  or  valid,  at  the  election  of  the  assignee.  But 
further,  according  to  the  opinion  of  the  Judicial  Com- 
mittee in  that  case  (it  was  said),  there  is  here  no  ground 
for  impeaching  the  transactions,  as  the  section  applies 
only  to  firaudulent  preferences,  or  at  the  most  to  aliena- 
tions with  intent  to  prefer — which  intention  did  not 
exist,  or  certainly  was  not  found  to  exist 

To  the  taking  of  this  last  point  plaintiff  objected,  and 
we  are  disposed  to  think  with  reason,  that  it  was  not 
made  at  the  trial.  The  Judge  expressed  his  opinion  to 
the  jury,  that  the  several  transactions  had  the  effect  of 
preferring  the  defendant ;  and  he  was  not  asked  to  put 
to  them  any  question  of  fraud,  or  intention  to  prefer. 
But  it  is  unnecessary  for  us,  in  the  view  which  we  take 
of  the  case,  to  give  any  opinion  as  to  that  objection,  or 
on  tlie  point  itself  to  which  it  applies ;  or,  indeed,  on 
(a)  1Y.&  0.481. 


CASES  AT  LAW.  61 

any  other  matter  except  the  one  presently  to  be  men-         i863. 
tioned.     For,  whatever  might  be  our  construction  of  the    ^^c^ize 
statute,  and  supposing  the  action  to  be  in  other  respects  v. 

rightly  conceived,  we  nevertheless  think  that  is  not       s^"^*"*- 
maintainable.     The  objection  about  to  be  stated,  and 
which  was  the  one  most  strongly  relied  on  for  the  de- 
fendant, is,  in  our  opinion,  fatal  to  the  plaintifiTs  claim, 
whether  founded  on  the  eighth  or  the  twelfth  section. 

With  respect  to  alienations  of  property  by  a  debtor, 
being  at  the  time  insolvent,  which  alienations  are  void 
or  voidable  under  section  8,  the  conjoint  effect  of  the 
decisions  in  The  Bmhk  of  Australasia  v.  Harris,  and 
BUUter  v.  Ycmng  (a),  is  that  stated  by  the  Primary 
Equity  Judge,  in  his  recent  judgment  in  BrougJUon  v. 
BarJcer  (b) ;  namely,  that  they  are  valid  except  as  against 
the  assignee — who,  therefore,  may  elect  so  to  treat  any 
such  alienation,  or  to  impeach  it  as  void  against  the 
creditors,  at  his  discretion.  It  is  clear  that  this  power 
must  have  been  vested  in  him  for  their  benefit.  The 
creditors  in  an  insolvent's  estate  may  or  may  not  have 
the  means,  under  our  statute,  of  compelling  the  assignee 
to  make  his  election  in  a  particular  way,  in  favour  of  or 
against  the  alienation,  as  they  may  themselves  think  best. 
This  does  not  affect  the  question ;  for,  in  any  event,  the 
discretion  is  to  be  exercised  on  behalf  of  the  creditors. 
It  must,  therefore,  we  conceive,  be  actually  either  that  of 
the  assignee  or  the  creditors ;  not  the  election  of  a  third 
person,  acting  independently  of  both  these  parties,  and 
for  his  own  exclusive  benefit,  in  point  of  fact,  although 
using  the  assignee's  name. 

Now  in  the  present  case  it  was  clear  on  the  evidence, 
and  indeed  not  disputed,  that  there  had  been  no  election 
in  fact  by  the  creditors  or  assignee,  at  any  time,  to  treat 
these  alienations  or  any  of  them  as  void.  On  the  con- 
trary, it  appeared  that  the  defendant  proved  against  the 
estate,  without  objection,  the  balance  of  his  debt  only, 
after  deducting,  and  giving  credit  for,  the  value  of  the 
several  cattle,  goods,  and  bills,  the  subject  of  those 
transactions.  He  received  his  dividends  accordingly, 
(a)  8  H.  L.  0.  S82.  (&)  Vol.  I.,  Cues  in  Equity,  78. 
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1863.        or  was  entitled  to  receive  them  on  the  reduced  amount 
Mackenzie    only.    It  is  not  uecessary  to  hold  that  the  assignee  or 
^  ^*  creditors  could  under  no  circumstances  afterwards  disturb 

that  proof,  and  elect  to  impeach  the  transactions  forming 
the  basis  of  the  credit  given.  But  there  was  never  any 
attempt  at  such  disturbance;  nor  could  the  defendant 
now,  probably,  be  restored  to  the  position  which  he  has 
lost,  or  may  have  lost,  by  retaining  his  reduced  claim 
only.  Andy  as  this  is  in  fact  the  suit  of  a  stranger,  a 
mere  purchaser  of  such  assets  as  were  then  outstanding, 
and  uncollected,  there  has  been  really  no  election  by  the 
assignee  or  creditors,  at  any  time,  to  avoid  those  trans- 
actions. The  purchaser  coiJd  not  make  such  an  election 
for  them;  and  cer^tainly  not  for  himself,  and  his  own 
benefit  He  purchased  the  existing  assets  of  the  estate 
only  ;  not  the  right  to  institute  proceedings,  in  order  to 
create  an  asset. 

Thus  far  the  transactions  have  been  regarded  as  aliena- 
tions, under  the  8th  section  of  the  statute.  And  it 
seems  unnecessary  to  consider  them  as  if  they  were  pay- 
ments within  the  meaning  of  the  12th  section.  For, 
admitting  that  Johnson  at  the  time  of  the  transactions 
knew  himself  to  be  insolvent,  and  that  the  defendant  is 
not  within  the  protection  of  the  recent  enactment,  because 
he  also  knew  that  fact,  this  Court  (in  the  case  of  Morris  v. 
Flower)  (a)  held  that  the  12th  section  applies  only  to  pay- 
ments ordinarily  so  called — or,  at  all  events,  not  to  alien- 
ations of  goods  within  section  8.  The  same  conclusion, 
however,  we  think  follows  under  the  12th  section  as 
under  the  8th.  And  the  right  to  recover  the  amount 
of  any  preference,  whether  effected  by  a  payment  in  the 
ordinary  sense,  or  by  a  transfer  of  chattels,  is  dependent 
on  election.  For  a  particular  fayment^  as  well  as  a 
particular  alienation,  may  have  been  beneficial  to  the 
estate ;  and  if  the  latter  transaction,  although  declared 
by  section  8  to  be  absolutely  void,  is  only  so  at  the 
option  of  the  assignee,  why  should  a  payment  be  holden 
to  be  fraudulent,  and  therefore  void,  except  at  the  like 

(a)  June,  1882.    See  Appendix. 
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option  ?^e8pecially  as  section  12  only  makes  the  sum         1863> 
repayable  for  the  benefit  of  the  creditors.  Maoksnzie 

*  Whatever  may  be  the  effect  of  the  new  statute  (a),  ^^^;^ 
having  regard  particularly  to  the  concluding  words  of  the 
first  section,  on  the  construction  of  section  12  in  the 
original  Act,  this  result  as  to  the  essentiality  of  an  election 
by  the  assignee,  it  will  be  perceived,  remains.  The  trans- 
actions here  may  or  may  not  be  payments ;  but  if  pay- 
ments, they  can  be  reclaimed  at  the  instance,  and  for  the 
benefit^  of  the  creditors  only. 

As  it  does  not  appear  that  leave  was  reserved  to  enter 
a  verdict  for  the  defendant,  and  as  accordingly  the  rule 
granted  by  us  is  only  for  a  new  trial,  we  can  only  set  the 
verdict  aside  and  direct  a  new  trial — the  costs  of  the 
first  trial  to  abide  the  event  But  inasmuch  as  we  have 
here  expressed  the  opinion  upon  which  that  direction  is 
founded,  that  this  plaintiff  can  in  no  event  recover  in  the 
action,  we  presume  that — ^if  he  shall  desire  to  question 
that  opinion, — ^his  only  course  and  remedy  will  be  an 
appeal  to  her  Majesty  in  Council. 

Should  the  plaintiff  so  appeal,  the  whole  case  will,  of 
course,  be  before  the  Judicial  Committee,  and  judgment 
may  be  directed  for  him  on  the  verdict  as  it  stands  either 
in  the  whole  or  in  part.  Should  he,  however,  determine 
on  submission  to  this  judgment^  he  may  do  so  by  con- 
senting to  the  verdict  being  entered  for  the  defendant, 
without  the  costs  of  the  trial — the  plaintiff  paying  the 
general  costs,  with  the  costs  of  the  argument  on  the  late 
motion,  and  of  this  rule  (I). 


(a)  25  Vic,  No.  8. 

(d)  An  appeal  from  this  judgment  is  now  pending  before  the  Judicial 
Committee  of  the  Piivy  Council. 
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1863. 

April  23.  Paul  against  Mabtindale  (a). 

^l*r*^^°  rpHE  declaration  was  on  a  judgment  of  the  County 
Supreme"  ^  ■*-  Court  of  Ballaarat,  in  Victoria,  to  which  the  defen- 
Court  upon  a    dant  had  demurred  (6). 

judgment  of  a  ^  ' 

I^^^Court  Meymott  in  support  of  the  demurrer.  The  question 
19,  whether  an  action  will  lie  in  this  Court  upon  a 
judgment  of  the  County  Court  of  Ballaarat,  in  Victoria. 
In  Berkeley  v.  Elderhin  (c),  the  Court  of  Queen's 
Bench  held  that  an  action  was  not  maintainable  in  the 
superior  Courts  of  Westminster,  upon  a  judgment  of 
a  County  Court,  established  under  9  and  10  Vic,  c.  95, 
on  the  ground  that  the  statute  provided  specific  modes  of 
carrying  the  judgments  of  the  County  Court  into  effect ; 
and  that  if  they  could  be  enforced  in  the  superior  Courts, 
the  objects  of  the  legislature,  in  creating  these  small 
Courts,  would  be  defeated.  The  Court  of  Exchequer^ 
in  the  following  year,  acquiesced  in  that  decision ; 
Austin  Y.  MilU  (d).  These  are  distinct  authorities  that 
no  action  in  this  Court  will  lie  upon  the  judgments  of 
the  District  Courts  in  this  colony;  much  less,  therefore, 
will  this  Court  entertain  an  action  upon  the  judgments 
of  similar  Courts  in  Victoria. 

Darhy  in  support  of  the  declaration.  Before  the  9 
and  10  Vic,  c  95,  an  action  was  maintainable  upon  the 
judgment  of  a  Coimty  Court,  Bead  v.  Pope  (c), 
WiUiama  v.  Jones  (f) ;  and  in  the  latter  case  Parke,  B., 
in  giving  judgment,  says,  ''It  is  in  this  way  that  the 
judgments  of  foreign  and  colonial  Courts  are  supported 
and  enforced,  on  the  ground  that  where  a  Court  of  com- 

(a)  Before  Stephen,  C.  J.,  and  Wise,  J. 

(b)  It  was  aneed  between  the  parties  on  tlie  argument  that  the  Oourt 
should  take  judicial  notice  of  the  County  Courts  Act  of  Victoria, 
and  that  no  objections  of  form  to  the  declaration  should  be  oonsidered ; 
and,  therefore,  it  has  not  been  considered  adTlsable  to  set  out  the 
declaration. 

(e)  1  E.  &  B.  805;  22  L.  J.  Q.  B.  281. 

(d)  9  Exrh.  283 ;  28  L.  J.  Ex.  4a 

(e)  1  0.  M.  &  II.  'Mn.  (/)  18  M.  &  W.  628. 
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petent  jarisdiction  adjudges  a  certain  sam  to  be  due  from  1863. 

one  person  to  another,  a  legal  obligation  to  pay  that  pI^l 
sum  arises,  on  which  an  action  of  debt  to  enforce  the  j.  ^* 
judgment  may  be  maintained."  The  judgment  sued  upon 
in  the  present  case  comes  within  this  category ;  it  is  a 
foreign  judgment,  and  therefore  conclusive  between  the 
parties  on  the  merits;  The  Bank  of  AwtralaHa  y- 
Nias  (a),  Eenier$on  v.  Eenderwn  (h).  And  these 
authorities  are  recognized  in  Kdsall  y.  Marshail  (e), 
where  the  defendant,  who  was  a  shareholder  of  a  banking 
company  in  India,  and  was  sued  upon  a  judgment  in 
India,  not  against  himself,  but  against  the  secretary  of 
the  company,  under  an  Act  of  the  Indian  Legislature, 
was  held  liable,  notwithstanding  that  the  defendant  could 
not  have  been  sued  in  India  on  the  judgment  EenUy 
▼•  Soper  (d)  decided  that  an  action  of  debt  lay  upon 
the  decree  of  a  colonial  Court  of  Chancery  in  a  partner- 
ship suit  made  for  the  payment  of  a  balance  due; 
and  in  this  case  the  Court  did  not  seem  satisfied  with 
the  decision  in  Carpenter  t.  JJhomton  (e),  which  may  be 
relied  on  by  the  other  side.  He  also  referred  to  the  DueJiess 
of  Kingston's  Case  (/),  Tayhr  on  Evidence  (g).  The 
case  of  Berkeley  y.  Elderhin  and  Austin  v.  MUh  were 
decided  upon  a  consideration  of  the  special  provisions  of 
the  9  and  10  Vic,  c.  95,  and  do  not  apply  to  this  case. 
They  were  decided,  on  the  ground  that  a  County  Court 
judgment  was  a  final  and  complete  decision  of  the  matter 
in  dispute  between  the  parties,  and  could  not,  therefore, 
be  again  litigated  in  any  other  Court.  If,  therefore,  no 
action  will  lie  in  this  Court  on  the  judgment  of  the  County 
Court  of  Ballarat,  the  plaintiff  is  entirely  without 
remedy  for  the  amount  thus  found  to  be  due  to  him, 
whenever  the  defendant  removes  from  the  jurisdiction  of 
that  Court  to  this  colony ;  because  Austin  v.  MUls  is  a 
distinct  authority  that  he  cannot  sue  for  the  original 
consideration. 


Cwr.  ad,  vult 

(a)  16  Q.  B.  717 ;  20  L.  J.  Q.  B.,  284.  (5)  6  Q.  B.  288. 

c)  1  0.  B.,  N.  S.  241 ;  26  L.  J.  0.  P.  19. 

d)  8  B.  &  O.  16.  (e)  8  B.  &  Aid.,  52. 
(/)  2  Smith's  L.  C.  632.  {g)  sect.  1660. 

£2 


f: 
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1868.  The  judgment  of  the  Court  was  now  delivered  by 

Paul  Wise,  J*    In  this  case  the  short  question  is  whether 

Mabtdtoali.  ^^  action  will  lie  upon  a  judgment  obtained  in  a  County 
May  21.  Court  of  Victoria,  in  which  the  Jadge  has  power  to  sus- 
pend or  regulate  the  time  at  which  the  judgment  is  to  be 
enforced,  similar  to  that  possessed  by  a  County  Court 
Judge  in  England,  and  a  District  Court  Judge  under  the 
Act  (a).  It  was  objected  by  Mr*  Meymotty  that  as  the 
Courts  in  England  have  held  that  no  action  will  lie  in 
the  Supreme  Courts  upon  any  judgment  obtained  in  a 
County  Court  there,  the  same  principle  will  proyent  such 
judgment  being  enforced  in  a  foreign  jurisdiction. 

Assuming  these  decisions  to  be  correct,  we  think  that 
they  do  not  goyem  the  present  case.  The  principle  upon 
which  an  action  is  maintainable  upon  a  foreign  judgment 
is,  that  it  having  been  once  judicially  decided  what  amount 
is  due  from  one  party  to  the  other,  such  decision  (if  other- 
wise unimpeachable)  is  prima  facie  evidence  of  the  debt, 
and  it  cannot  be  re-opened  upon  the  merits;  Bamk  of 
Auetralasia  y.  Nias  (h).  It  has  accordingly  been  held 
that  an  action  will  lie  upon  the  decision  of  a  foreign 
Court  of  Equity,  .although  such  decision  would  not  be 
enforced  in  any  other  Courts  of  the  country  in  which  the 
decision  was  given,  Henderaon  v.  Henderson  (e). 

The  circumstance  that  the  Judge  may  regulate  the 
mode  of  execution  does  not  render  the  amount  of  the 
judgment  less  final ;  and,  therefore,  it  has  been  held  that 
such  judgment  may  be  pleaded  in  bar  of  the  action  upon 
the  original  consideration  in  another  Court  in  the  same 
country,  Austin  v.  MiUs  (d). 

The  case  cited  by  Mr.  Barley  of  Kdsdll  v.  Marshall  (e), 
is  founded  upon  the  same  principle.  There  an  action 
was  held  to  lie  in  England  against  a  member  of  a  com- 
pany upon  a  judgment  obtained  against  the  public  ofiSoer 
in  Calcutta,  although  by  the  local  Act  it  would  not  have 
been  sued  upon  it  in  India,  without  some  preliminary 
proceedings. 

(a)  22  Vic,  No.  18.  (6)  16  Q.  B.  717. 

(e)  6  Q.  B.  288.  (d)  23  L.  J.,  Ex.  41. 

(«)  26  L.  J.  C.  P.  19. 
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At  the  same  time  it  is  to  be  observed  that  this  judg-  1863. 
ment  in  a  foreign  country  is  only  primA  facie  evidence,  pj^^l 
within  the  principles  laid  down  in  Bank  of  Australasia  ^' 

Y.  Nias,  and  could  not  be  pleaded  as  an  estoppel  to  an 
action  upon  the  original  consideration,  Bank  of  Austral' 
asia  V.  Harding  (a). 

Judgment  for  the  plaintiff. 


McDonald  against  The  Municipality  of  Kiama.  April  23. 

THE  declaration  was  on  an  agreement  that  in   con-      Declaration 

sideration  of  the    plaintiff   undertaking    to    per-  [^^'^hVpil^n- 

form  certain  work  for  the  defendants  in  and  about  the  tifftoflniah 

cutting  and  excavating  of  certain  laud,  &c.,  and  making  ^j^ng  to 

a  roadway  through  the  said  land  according  to  certain  S^*^x^a^ 

plans  and  specifications,  the  defendants  promised  to  allow  piaintifif  had 

the  plaintiff  to  commence  and  finish  the  said  work.  J?*  performed 
-/.-irti  Pii  1..  ja      the  conditions 

Averment    of   fulfilment  of   all  conditions  precedent;  of  the  contract 
Breach,  that  although  the  defendants  allowed  him  to  ^jw^^ie 
commence  the  said  work,  they  would  not  allow  and  pre^  did  not  per- 
vented  the  plaintiff  finishing  the  same  by  reason,  &c.  ^^i^fhe^'^ 
Plea: — That  the  plaintiff  had  not  done  and  performed  time  agreed 
all  things  to  entitle  him  to  a  performance  by  the  defen-  thS?to"wit,"^ 
dants  of  their  promise  in  this,  to  wit,  that  the  plaintiff  that  he  did 
did  not  perform  the  said  work  within  the  time  in  that  ^*  S^rk"* 
behalf  mentioned  and  agreed  upon  by  the  said  agree-  according  to 
ment;   and  in  this,  to  wit,  that  the  plaintiff  did  not  SSdTa^b^* 
perform  the  said  work  or  any  part  thereof  according  to  plea, 
the  said  plans  and  specifications;  but  on  the  contrary 
thereof  altogether  departed  from  and  acted  at  variance 
with  the  said  plans  and  specifications  in  the  performance 
of  the  said  work. 

Demurrer  and  joinder. 


Skeppard  in  support  of  the  demurrer.  The  plea  is 
bad,  inasmuch  as  the  plaintiff  in  the  declaration  is  suing 
for  damages  for  not  being  allowed  by  the  defendants  to 

(a)  9  C.  B.  660. 
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1863.        fiaish  certain  work ;  and  it  can  be  no  answer  to  such  a 

McDonald"  claim  that  the  work  which  he  was  not  allowed  to  finish 

Th  M    * '     ^^  ^^^  performed  within  a  certain  time  or  according  to 

paiity  of      certain  specifications,  or  that    other  work  which   the 

^^^"^       plaintiff  bad  performed  was  not  according  to  certain 

specifications.    The  plea  confesses  the  breach,  and  seeks 

to  ayoid  it  by  setting  up  the  delay  in,  and  improper 

execution  of,  the  work  which  the  plea  admits  that  the 

defendants  occasioned.    The  defendants  haye  enjoyed  the 

benefit  of  the  work  already  done  and  most  pay  it;  they 

haye  their  remedy  by  cross-action  for  any  breach  of  the 

contract  by  the  plaintiff. 

Martirif  Q.  C,  in  support  of  the  plea.  The  plea  is  a 
sufficient  answer  to  the  cause  of  action  alleged  in  the 
declaration.  If  the  plaintiff  did  not  do  lus  work  either 
in  the  stipulated  time,  or  in  the  manner  agreed  upon 
between  the  parties,  why  are  not  the  defendants  to  be 
allowed  to  turn  the  plaintiff  away  and  take  possession  of 
the  portion  already  done  ?  The  plaintiff  is  not  suing  for 
work  and  labour  done,  but  on  the  contract,  which  by  the  * 
demurrer  he  admits  that  he  has  broken. 

Per  Curiam.  The  plea  is  bad ;  because,  according  to 
its  terms  as  drawn,  if  the  plaintiff  had  been  only  one 
day  beyond  the  time  agreed  upon,  and  a  small  part  of 
the  contract  remained  unexecuted ;  or  if  there  had  been 
a  triyial  deyiation  only  in  the  work  done  from  the  plans, 
the  defendants  would  be  justified  in  turning  the  plaintiff 
away. 

Judgment  for  plaintiff. 
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The  Queen  against  West.  ^prii  21. 

SPECIAL  case  reserved  under  13  Vic.,  No.  8. 
In  an  in- 

"On  the  18th  day  of   Noyember   last   one    Sarah  !i^Tii°?„m' 

J  perjury  coin- 

West  was  tried  in  the  Court  of  Quarter  Sessions  at  mjtted  on  a 
Yass  before  me,  upon  an  information  for  perjury,  stated  olroutt  Court 
for  the  Crown  to  haye  been  committed  by  her  upon  the  of  Gouiburn,a 
trial  of  a  charge  of  rape,  upon  which  she  had  been  ex-  ^^nfoma- 
amined  as  a  witness  at  a  previous  Goulburn  Circuit  ^onuid  trial 
Court  before  one  of  the  Judges  of  the  Supreme  Court       Prothonotary' 
The  information  alleged  *that,  heretofore,  to  wit,  at  ?l^®'}R|?g® 
the  Assizes  holden  at  Goulbam,  in  and  for  the  said  w.,the(rfaoer 
colony,  on  the    twenty-fifth  day  of   September,  A.D.  ^^"^^^J^^" 
1862,  before  Samuel  Frederick  Milford,  Esquire,  one  custody  of  the 
of  the  Judges  of  the  Supreme  Court  of  New  South  ^J^Jj*g„'.^" 
Wales,  then  and  there  sitting  under  the  commission  of  preme  Court," 
oyer  and  terminer  and  gaol  delivery,  in  and  for  the  said  J^^^^nt*^ 
colony  at  Goulburn  aforesaid,  a  certain  issue  between  evidenceofthe 
our  sovereign  lady  the  Queen  and  James  ShepJierd,  in  i^r^tSnat 
a  charge  then  and  there  before  the  said  Judge  sitting  tbe  Circuit 
as   aforesaid    duly   preferred   against    the    said   Jamea  bum,  becaode' 
Shepherd  of  having  theretofore,  to  wit,  on  a  certain  day  i*  did  not 
and  year  stated,  in  the    colony  aforesaid,  feloniously  fo^lTofthe 
assaulted,  ravished,    and    carnally  known    one    Sarah  wtiflcatethat 
West,  violently  and  against  her  wUl,  came  on  to  be  tried  tbe  oiffioer 
in  due  form  of  law,  and  was  then  and  there  tried  before  ^^Jjolf  ^f  the 
a  jury  of  tbe  country  in  that  behalf  duly  sworn  and  records  of  the 
taken  between  the  parties  aforesaid,  upon  which  said  ^  def^t^S' 
trial  Sarah  West  aforesaid  appeared  as  a  witness  for  and  the  oertitioate 
on  behalf  of  her  said  Majesty,  and  was  then  duly  sworn  ^^  ou^^by 
and  took  her  corporal  oath  upon  the  Holy  Gospel  of  pnw>f,  that 
God  before  the  said  Sami^d  Frederick  MUfard,  so  being  Se^ia^r''^ 
such  Judge  as  aforesaid,  that  the  evidence  which  she  hanuffthe 
the  said  Sarah  West  should  give  to  the  Court  there  and  ^'h  records. 
to  the  jury  aforesaid  so  sworn  as  aforesaid,  Ac/  ^'*»o  ^^^^^ 

"  mation 

alleged  that 
heretoforp,  to  wit,  at  the  Assizes  hnldnn  at  Goulburn,  in  and  for  the  said  colony,  on  &c^ 
before  S.  F.  M.,  Esq.,  one  of  the  Judges  of  t)ie  Supreme  Court  of  New  South  Wales,  then 
and  there  sitting  under  the  commission  of  oyer  and  terminer  and  gaol  delivery,  in  and  for 
tbe  said  colony  at  Qoulbum  aforesaid.    Semble^  a  misdescription. 


V. 

West. 
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1863.  A  document  to  tbe  purport  and  signed  as  follows  was 

The  QuBEN    tendered  for  the  Crown : — 

'In  the  Supreme  Court  of  New  South  Wales, — ^I, 
David  Bruce  Hutchinson^  prothonotary  of  the  Supreme 
Court  of  New  South  Wales,  the  oflBcer  having  ordinarily 
the  custody  of  the  records  or  documents  and  proceedings 
in  the  said  Supreme  Court  of  New  South  Wales,  do 
hereby  certify  that,  at  the  Circuit  Court  holden  at 
Goulbum,  in  the  said  colony,  on  the  twenty-fifth  day  of 
September,  one  thousand  eight  hundred  and  sixty-two, 
James  Shepherd  was  duly  tried  before  his  Honour  Mr. 
Justice  Milford  upon  an  information  presented  by 
Edward  Buttery  Esquire,  barrister-at-law,  who,  in  the 
absence  of  her  Majesty's  Attorney-General  for  the  colony 
of  New  South  Wales,  respectively  and  by  virtue  of  an 
appointment  duly  made  to  him  for  such  purpose,  prose- 
cuted for  her  Majesty,  in  this  behalf,  the  said  informa- 
tion charging  that  he,  the  said  James  Shepherd,  at  the 
Marengo  Boad,  in  the  colony  aforesaid,  violently  and 
feloniously  did  asi'ault  one  Sarah  West,  and  then  vio- 
lently and  against  her  will  feloniously  did  ravish  and 
carnally  know  the  said  Sarah  West.  I  further  certify 
that  the  said  James  Shepherd,  having  pleaded  not  guilty 
to  the  said  information,  was,  on  the  day  and  year  afore- 
said, at  the  Circuit  Court  aforesaid,  given  in  charge  to 
a  jury  thereon,  and  was  then  and  there  by  the  said  jury 
found  not  guilty  of  the  rape  and  felony  in  the  said 
information  charged  against  him. 

'Given  under  my  hand  this  sixteenth  day  of  February, 
AD.  1863. 

'(Signed)    D.  B.  Hutchinson,  Prothonotary.' 

This  document  was  oflfered  for  the  Crown  to  prove 
the  fact  and  result  of  the  trial  upon  which  the  perjury 
was  alleged  to  have  been  committed  by  the  defendant 
as  stated  in  the  information  before  me ;  it  was,  indeed, 
the  only  recorded  proof  to  that  effect.  After  argument 
and  subject  to  the  objections  for  defendant,  I  admitted 
the  document  as  a  certificate  affording  sufficient  evidence 
for  the  Crown  of  the  matters  stated  in  it  aud  said  for 
the  Crown  to  be  so  charged  in  the  information  before 
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me.    The  prisoner  was  found  guilty  and  receiyed  sen-        1868. 
tenoe  of  two  years'  imprisonment  with  hard  labour  in    The  Quben 
Groulbum  Gaol ;  the  execution  of  the  sentence  being,        ^• 
however,  respited  to  abide  the  judgment  of  the  Supreme 
Court   upon    the    following  questions,  which,    at    the 
request  of  the  prisoner's  advocate,  I  hereby,  under  the 
Act  13  Via,  No.  8,  reserve  and  submit  for  the  consider- 
ation of  the  Judges  of  the  Supreme  Court : — 

Ist.  That  there  is  no  such  Court  or  proceeding  in 
tbis  colony  as  that  at  which  the  perjury  is  alleged  on 
the  information  to  have  been  committed. 

2nd.  That  the  authority  of  the  Judge  before  whom 
the  proceeding  was  heard  is  not  correctly  set  forth. 

3rd.  That  it  does  not  appear  on  the  information  that 
the  perjury  was  committed  in  a  judicial  proceeding  and 
before  a  competent  jurisdiction. 

4th.  That  neither  the  occasion  of  administering  the 
oath  nor  the  authority  of  the  Court  before  which  it  was 
made  were  proved  as  laid  in  the  information. 

5th«  That  the  certificate  given  in  evidence  in  pur- 
suance of  16  Vic,  No.  18,  sect  22,  in  lieu  of  the  record, 
was  insufficient,  inasmuch  as  it  does  not  purport  to  be 
signed  by  the  clerk  of  the  Court  or  other  officer  having 
the  custody  of  the  records  of  the  Court — that  is,  the 
Goulbum  Circuit  Court — where  the  information  was 
tried  on  which  the  perjury  was  committed,  and  there 
was  no  evidence  who  had  the  lawful  custody  of  the  re- 
cords of  the  said  Court. 

Thomas  Callaohan, 

Chairman  and  Judge." 

Isciaea  for  the  prisoner.  The  description  of  the  Court 
before  which  the  perjury  is  alleged  to  have  been  com- 
mitted is  incorrect  It  is  alleged  to  have  been  com- 
mitted at  the  assizes  holden  at  Goulbum,  in  and  for  the 
colony  of  New  South  Wales,  '*  before  one  of  the  judges 
of  the  Supreme  Court,  then  and  there  sitting  under  the 
commission  of  oyer  and  terminer  and  gaol  delivery,  in 
and  for  the  said  colony  at  Goulbum  aforesaid."  The 
Court  is  never  once  referred  to  by  the  name  given  to  it 


West. 
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1863.  by  4  Vic,  No.  22,  88.  16  and  17,  which  is  a  Circuit 
The  QuKKN  Court  holden  at  Goulbum  by  a  Judge  of  the  Supreme 
ir^L-  Court  of  New  South  Wales,  in  and  for  the  colony  of 
New  South  Wales.  The  second  objection  taken,  that 
the  authority  of  the  judge  before  whom  the  perjury 
was  committed  is  not  correctly  set  forth,  may  be  con- 
sidered as  cured  by  16  Vic,  No.  18,  sect  20,  by  which, 
"  in  every  information  for  perjury  it  shall  be  sufficient 
to  set  forth  the  substance  of  the  offence  charged,  and 
by  what  Court  or  before  whom  the  oath  was  taken, 
without  setting  forth  the  commission  or  authority  of  the 
Court  or  person  before  whom  such  offence  was  com- 
mitted/' And  the  same  argument  applies  to  the  third 
objection.  The  fourth  objection  is,  that  neither  the 
occasion  of  the  administering  the  oath,  nor  the  authority 
of  the  Court  before  whom  it  was  made,  were  proved  as 
laid.  LincolrCs  Case  (a)  is  a  distinct  authority  that 
the  authority  by  which  the  judge  is  empowered  to 
administer  the  oath,  if  specially  described,  must  be 
strictly  proved ;  and  in  that  case  where  the  indictment 
stated  that,  at  the  assizes  holden  before  justices  assigned 
to  take  the  said  assizes,  the  oath  was  taken  before  A.  B., 
one  of  the  said  justices,  the  said  justice  then  and  there 
having  power,  &c,  it  was  held  to  be  a  fatal  varicmce 
that  the  oath  was  administered  when  the  judge  was 
sitting  under  the  commission  of  oyer  and  terminer  and 
gaol  delivery.  The  last  and  fatal  objection  to  this 
conviction  is,  that  the  certificate  admitted  in  evidence, 
and  which  purported  to  be  a  certificate  in  pursuance  of 
]  6  Vic,  No.  18,  sect.  22,  did  not,  as  the  section  re- 
quires, "  purport  to  be  signed  by  the  clerk  of  the  Conrt, 
or  other  officer  having  the  custody  of  the  records 
of  the  Conrt  where  such  information  was  tried,  or  by 
the  deputy  of  such  clerk  or  other  officer."  The  certifi- 
cate purports  to  be  given  by  JO.  B.  Hutchinson^  "the 
officer  having  ordinarily  the  custody  of  the  records  or 
documents  and  proceedings  in  the  Supreme  Court  of 
New  South  Wales,"  and  is  signed  by  J?.  B,  Hutchinson, 
prothonotary.  But  this  information  is  not  a  document 
(a)  1  R.  k  B.,  421. 
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and  proceeding  in  the  Suprenae  Court;    so  that  it  is         1863. 

quite  consistent  with  that  allegation  that  Mr.  Hutchinton    The  Qumn" 

is  not  the  officer  who  has  the  custody  of  the  records        ^• 

in    the   Circuit    Court.     The    Crown    will    rely    upon 

Rule    31     (a),    which    directs    that    ''all    records    in 

criminal  cases,  of  whatever  kind,  shall  be  in  charge  of 

the  prothonotaryy  who  shall  take  care  that  all  untried 

informations  and  documents  in  his  custody  in  relation 

thereto,  be  delivered  to  the  clerks  of  assize  severally  in 

due  time  before  the  appropriate  sittings;  and  that  they 

return  the  same  to  him  after  such  sittings,  with  all  other 

information,  recognisances,  and  other  documents  in  their 

charge  as  such  clerks."    It  is  contended  that  this  rule 

is  uUra  vires,  and  in  contravention  of  4  Vic,  No.  22, 

sect.  17,  which  provides  that  every  Circuit  Court  shall 

have  such  ministerial  officers  as  may  be  required,  and 

vests  the  power  of  appointing  such  officers  with  the 

Governor.    This  power  of  appointment  has  never  been 

taken  away  from  the  Governor. 

Forbes  for  the  Crown.  The  first  objection  is  grounded 
upon  a  mere  informality,  for,  admitting  that  the  Court  at 
which  the  perjury  was  committed  is  called  the  Circuit 
Court  to  be  holden  at  Goulburn  in  all  the  statutes  re- 
lating to  the  same,  it  does  not  follow  that  that  is  the 
only  correct  description  of  that  Court.  It  is  not  neces- 
sary to  follow  the  exact  words  of  the  statutes  if  the 
prisoner  is  not  led  astray  as  to  the  identity  of  the  con- 
viction. Lavey  v.  TJie  Queen  (h)  and  ArehhdUCs  Crimi- 
nal Pleading  (c)  were  referred  to.  16  Vic,  No.  18,  sect. 
20,  is  a  sufficient  answer  to  the  second  and  third  objec- 
tion. The  fourth  objection  is  answered  by  Lavey  v. 
The  Queen,  where  an  allegation — that  "in  the  White- 
chapel  County  Court  of  Middlesex,  holden  before  /.  Jf., 
then  and  there  being  the  judge  of  the  said  Court " — was 
held  to  show  sufficiently  that  the  Court  was  held  in  pur- 
suance of  the  9  and  10  Vic,  c.  95,  because  it  was 
alleged  to  have  been  a  County  Court,  and  held  before  a 
single  judge;   although  there  was  no  reference  to  the 

(a)  Sup.  Cl.  Prac.  (Ed.  1856),  106.  (6)  21  L.  J.  M.  C.  10. 

(c)  p.  560. 
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1863.        statute  onder  which  the  Court  was  constituted.    The 
The  QuEiK    fifth  and  last  objection  is  governed  by  the  decision  of 
Wiix.        ^^^  Court  in  Beg.  v.   Lsxard  (a).    In   that    case  the 
prisoner  was  indicted  for  an  illegal  escape  from   the 
custody  of  the  lock-up  keeper,  during  a  sentence  of  hard 
labour  on  the  roads  for  cattle  stealing.  To  prove  the  con- 
viction a  certificate  was  tendered,  which  purported  to  be 
by  "D.  B,  J?.,  chief  clerk  of  the  Supreme  Court  of  New 
South  Wales,  and  acting  prothonotary  '* ;  and  it  certified 
that  **at  the  Circuit  Court,  holden  at  Goulbum,  &c., 
the  prisoner  was  convicted;"  and  on  objection  being 
taken  that  the  certificate,  being  by  the  prothonotary, 
could  not  be  deemed  to  be  the  certificate  of  the  clerk  of 
the  Circuit  Court,  being  the  Court  within  which  the 
offender  was  convicted,  within  the  meaning  of  4  G.  IV., 
c.   64,  8.   34  (I),  this  Court  held    (the  Chief  Justice 
dissenting)  that  the  certificate  of  the  prothonotary  was 
good,  and  the  conviction  was  sustained.     [8tq[>heny  C.  J. 
In  that  case,  it  appears  from  the  case  itself  **  that  the  clerk 
of  the  peace  proved  that  the  prothonotary  had  charge  of 
all  the  records  of  the  Supreme  and  Circuit  Courts;  and  that 
the  signature  of  the  certificate  was  that  of  the  person 
described  in   it,  of  the  name  of  Hutchinson^  whom   he 
knew  to  be  the  chief  clerk  of  the  Supreme  Court."]     This 
case  shows  that  the  Court  will  take  judicial  notice  that 
the  prothonotary,  who  gave  the  certificate  now  before 
the  Court,  is  the  proper  custodian  of  the  informations 
tried  in  the  Circuit  Courts. 

Stephen,  C.  J.  The  last  objection  taken  is  fatal  to 
this  conviction.  The  only  proof  given  of  the  pendency 
of  the  particular  proceeding  at  which  the  perjury  is 
alleged  to  have  been  committed,  was  the  certificate  of 
Mr.  Hutckinson^  and  that  certificate  is,  in  my  opinion, 
defective,  because  it  does  not  appear  on  the  face  of  it,  or 
otherwise,  that  Mr.  Hutchinson  had  the  custody  of  the 
records  of  the  Circuit  Court  at  which  the  perjury  was 

(a)  8  May,  1858. 

(5)  This  seotion  proyides  that  in  proBeoations  for  escape,  a  cer- 
tificate **giyeii  by  the  derk  of  the  Court,  in  whioh  such  offender  shall 
have  been  convicted,*'  shall,  with  evidence  of  identity,  be  soffloicnt 
evidence  of  the  conviction. 
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committed.  Statutes  after  statutes  speak  of  the  Circuit  1863. 
Courts  as  distinct  Courts  from  the  Sapreine  Court,  and  The  Qubbk 
show  that  they  stand  in  a  certain  relation  to  the  Supreme  ^^ 
Court.  The  16  Vic,  No.  18,  sect.  22,  renders  in  trials 
for  perjury  the  certificate  of  the  clerk  of  the  Court,  or 
other  oflScer  having  the  custody  of  the  records  of  the 
Court  where  the  information  was  tried,  or  that  of  the 
deputy  of  such  clerk  or  other  officer,  sufficient  evidence  of 
the  trial ;  and  the  22  Vic,  No.  7,  sect.  9,  provides  more 
generally  that  in  all  cases  a  certificate  under  the  hand  of 
the  officer  having  ordinarily  the  custody  of  the  records 
or  documents  and  proceedings,  showing  the  pendency  or 
existence  of  a  trial,  shall  be  sufficient  evidence  of  the  fact 
of  such  trial,  upon  proof  of  the  identity  of  the  party. 
But  the  certificate  in  the  present  case  does  not  purport 
to  be  signed  either  by  the  officer  of  the  Court  having 
the  custody  of  the  records  of  the  Court  where  the 
information  was  tried  under  the  former  statute — or  by  the 
officer  having  ordinarily  the  custody  of  those  records 
showing  the  fact  of  such  trial  under  the  latter.  If  the 
certificate  had  stated  that  Mr.  Hutchinson  had  ordinarily 
the  custody  of  the  records  of  the  Circuit  Courts,  it  would 
have  been  sufficient.  But  the  certificate  although  it 
states  that  he  had  ordinarily  the  custody  of  the  records 
of  the  Supreme  Court  does  not  state  that  he  had  ordi- 
narily the  custody  of  those  of  the  Circuit  Courts;  and 
there  was  no  proof  given  that  he  had  such  custody.  If 
that  evidence  had  been  given  aliunde^  I  should  have 
thought  that  it  would  have  cured  the  defect;  and  for  this. 
Lizard's  case  is  a  distinct  authority ;  for  in  that  case  it 
was  distinctly  proved  by  the  clerk  of  the  peace  that  the 
person  who  signed  the  certificate  was  an  officer  of  this 
Court,  and  had  the  ordinary  custody  of  the  records  of 
this  Court  and  the  Circuit  Courts.  In  the  case  of  Beff. 
V.  Tudor  (a),  a  certificate  was  put  in  evidence  to  prove 
a  conviction;  it  purported  to  be  signed  by  the  clerk  of  the 
peace,  and  stated  ^*  the  annexed  paper  is  a  copy  of  the  re- 
cord of  the  information,  trial,  conviction,  and  sentence,"  &c 
But  on  inspection,  the  document  was  evidently  a  mere 

(o)  31  October,  1857. 
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1803.  copy  of  certain  minutes.  The  Court  held  the  certi- 
The  QuEKN  ficate  sufficient,  and  that  16  Via,  No.  14,  sect.  8, 
W^  dispensed  with  the  copy  of  the  record ;  and  that  the  certi- 
ficate need  only  embrace  the  minutes.  I  dissented  from 
that  judgment,  thinking  that  the  object  of  the  statute 
was  to  saye  the  expense  of  an  examined  copy  and  of 
calling  a  witness  to  prove  it.  That  decision  was  upon 
the  16  Vic,  No.,  14,  and  is  not  directly  in  point  In 
the  present  case  as  it  has  not  been  shown  that  Mr. 
HtUchdnson  had  the  ordinary  custody  of  the  records  of 
the  Circuit  Court,  I  think  this  certificate  was  no  evi- 
dence of  the  existence  of  a  legal  proceeding  at  which 
the  perjury  was  alleged  to  have  been  committed,  and, 
therefore,  the  prisoner  ought  not  to  have  been  con- 
victed. 

Wise,  J.  I  agree  in  the  judgment  just  delivered, 
and  I  am  inclined  to  think,  although  it  is  unnecessary 
to  decide  the  point,  that  the  form  of  this  information 
was  bad. 

Conviction  quashed. 


April  24.  Brown  against  Miller. 

awittin^^  rpHIS  was    an  appeal  from  the  Parramatta  District 

agreement  his  •*-     Court.    The  plaint  in  the  Court  below  contained 

stodc  Tn *trade  *^^  counts;   the  first  alleged  a  false  and  fraudulent 

asagiDger  representation  by  the  defendant,  that  he  was  about  to 

tS?^r"ir"'*^"  ^®*^'®   altogether  from  the  business  of  a  ginger  beer 

Ffirramatta.  manufacturer,  whereby  he  induced  the  plaintiff  to  pur* 

there  wM^no  <^^^^^  from  him  the  plant  and  stock  in  trade  belonging 

implied  cove-  to  the  defendant's  business  for  £500:    Breach  that  the 

Yendo/not\o  defendant  did  not  retire  altogether  from  the  business, 

establish  a  but  after  the  time  of  the  sale  fraudulently  solicited  and 

ness  in  Paria-  obtained  custom  in  the  way  of  the  said  business  from 

matta  or  divers  persons  whom  he  had  falsely  represented  to  the 

Only  one  plaintiff  would  by  his  (the  defendant's)  endeavours  become 

counsel  is 

beard  on  District  Court  appeals. 

On  District  appeals  the  Court  has  power  to  direct  a  verdict  to  be  entered  for  the 
defendant. 
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customers  of  the  plaintiff.  The  second  count  alleged  1868. 
that  in  consideration  that  the  plaintiff  would  purchase  Bbowk 
the  aforesaid  business,  the  defendant  promised  and  ^  ^' 
agreed  that  he  would  do  no  act  to  prevent  the  full 
enjoyment  by  the  plaintiff  of  the  gains  and  profits  to 
accrue  from  the  said  basiness :  Breach  that  he  solicited 
custom  from  divers  persons  who  had  been  customers  of 
the  plaintiff,  and  also  had  obtained  the  custom  of  divers 
persons  who  before  the  sale  had  been  defendant's  custo- 
mers and  by  the  sale  became  plaintiff's  customers.  The 
defendant  pleaded,  not  guilty;  Judgment  recovered; 
and  traversed  the  several  breaches.  At  the  trial  in 
November,  1862,  it  was  proved  in  support  of  the  plea  of 
judgment  recovered  that  a  previoas  action  between  the 
same  parties  was  tried  in  August,  1862,  in  the  Parra- 
matta  District  Court  in  which  the  plaintiff  recovered  a 
verdict ;  and  that  in  that  action  the  plaint  was  the  same 
as  in  the  present  action,  except  that  in  the  second  count 
of  the  former  action  was  an  allegation  that  **  the  defen- 
dant gave  notice  to  divers  persons  that  he  had  resumed 
his  business  so  sold  to  the  plaintiff."  The  plea  in  both 
actions  was  the  same,  except  that  in  the  second  action 
there  was  also  the  plea  of  judgment  recovered.  Two 
agreements  were  admitted  in  evidence;  one  being  a 
memorandum  of  an  agreement  signed  by  both  parties, 
dated  April  2,  1860 ;  the  other  being  articles  of  agree- 
ment of  a  more  formal  nature,  signed  by  both  parties 
and  dated  the  24th  April,  1860 ;  by  which  the  plaintiff 
agreed  to  purchase  of  the  defendant  **  all  the  soda  water, 
ginger  beer,  and  cordial  business  now  carried  on  by  the 
said  MiUer,  &c.,  together  with  the  plant  and  stock  in 
trade  enumerated"  in  a  schedule;  there  being  no 
express  covenant  by  the  defendant  not  to  carry  on  the 
same  business  in  Parramatta  or  elsewhere.  Several 
questions  were  submitted  for  the  opinion  of  the  Court, 
among  which  it  is  only  necessary  to  mention  the  follow- 
ing : — **  Whether  the  Judge  in  directing  that  under  the 
agreement  sued  upon  the  defendant  was  estopped  from 
setting  up  the  same  business  in  Parramatta,  and  that  by 
so  doing  he  had  rendered  himself  liable  to  an  action  did 
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^^^'        not  direct  the  jury  improperly;  and  whether  upon  the 

Brown       agreement  before  set  out,  or  either  of  them,  the  defendant 

MiLLEB.       '^  estopped  from  setting  up  the  same  business  as  that 

sold  to  the  plaintiff,  and  whether  the  plaintiff  had  any 

cause  of  action  against  the  defendant  for  so  setting  up 

the  same  business.*' 

Martin,  Q.  C,  and  ButieTj  for  the  appellant. 

Isaacs  for  the  respondent  objected  that  it  was  the 
practice  only  to  hear  one  counsel  on  either  side  in  appeals 
from  the  District  Court 

Per  Cwriam.  The  practice  has  been  that  one  counsel 
only  is  heard  in  such  cases  on  either  side  except  by 
special  permissiou,  which  will  only  be  granted  under 
very  particular  circumstances. 

Martin,  Q.  C,  and  Butler  for  the  appellant.  As  to 
the  second  count  it  is  presumed  that  the  respondent  will 
contend  that  in  the  agreement  a  covenant  is  implied  by 
law  that  the  defendant  will  not  do  any  thing  in  deroga- 
tion of  the  plaintiff's  rights  under  the  contract,  and 
AuUon  V.  Atkins  (a)  will  be  relied  on.  But  the  defen- 
dant only  sold  his  plant  and  stock  in  trade,  and  the 
schedule  attached  to  the  agreement  gives  the  value  of 
each  item ;  but  contains  nothing  as  to  the  price  of  the  good 
will.  But  even  the  sale  of  the  good  will  in  the  absence 
of  any  express  stipulation  does  not  preclude  the  seller 
from  setting  up  the  same  kind  of  business  again  in 
the  same  neighbourhood,  Crutwdl  v.  Lt/e  {I),  Smithes 
Mercantile  Law  (c).  If  in  a  contract  of  this  kind  any 
covenant  were  implied  not  to  carry  on  the  same  business, 
it  would  be  a  covenant  not  to  carry  it  on  under  any 
circumstances,  and  would  be  a  covenant  in  restraint  of 
trade,  and  therefore  void.  Such  a  covenant,  though 
limited  in  point  of  time,  if  unlimited  in  point  of  space, 
has  been  held  to  be  illegal.  Ward  v.  Byrne  (d),  Chitiy 
on    Contracts  (e).     The    Court    cannot    presume    such 


t 


a)  11  C.  B.  249.  (5)  17  Vea.,  836. 

0)  p.  202.  (d)  5  M.  &  W.,  584. 

(c)  p.  680. 


MiLLBB. 


CASES  AT  LAW.  79 

limitationB  of  the  coyenant  as  would  make  it  legal    But        1863. 
even  assuming  that  the  plaintiff  had  a  cause  of  action  on       i^^ 
the  first  county  the  plea  of  judgment  recovered  is  a  ▼• 

complete  bar.  On  the  first  trial  the  jury  oaght  to  have 
been  told  to  give  damages  for  any  past  or  prospective  loss 
which  had  been  or  would  be  the  result  of  the  defendant's 
breach  of  contract,  Stafford  v.  dark  (a),  Bagot  v. 
WUliaTm  (b).  [Stephen,  C.  J.  Assuming  that  the 
plaintiff  has  sued  and  recovered  damages  from  the 
defendant  for  his  soliciting  custom  from  the  plaiutiff's 
customers,  contrary  to  his  agreement;  and  that  some 
months  after  judgment  recovered  in  that  action  the 
defendant  solicits  custom  from  other  customers  of  the 
plaintiffs ;  is  he  not  liable  for  the  subsequent  breach  ?  Is 
there  not  a  clear  distinction  between  a  new  result  growing 
out  of  a  former  act,  and  a  new  act?]  It  is  submitted 
that  he  is  not  liable ;  the  plaintiff  was  not  bound  in  the 
former  action  to  prove  the  loss  of  any  particular  custo- 
mers, and  might  have  recovered  not  only  the  damages 
he  had  then  sustained,  but  also  such  damages  as  he 
would  probably  sustain.  And  the  jury  in  that  action 
must  be  presumed  to  have  given,  as  they  ought  to  have 
done,  the  full  damages  for  this  breach  of  contract  The 
special  damage  alleged  does  not  constitute  any  fresh 
ground  of  action ;  but  it  is  merely  the  damage  resulting 
from  the  original  cause  of  action ;  Hatvell  v.  Young  (c\ 

haacs  {Sheppard  with  him)  for  the  respondents.  It 
is  not  necessary  that  the  covenant  sued  on  in  the  second 
count  should  expressly  appear  in  any  part  of  the  agree- 
ment. But  the  evidence  showed  that  it  was  limited  to 
Parramatta,  as  was  found  by  the  jury,  and,  therefore,  it 
is  not  void.  [Wise,  J.  The  words  of  the  agreement  do 
not  include  any  prohibition  restraining  the  defendant 
from  setting  up  his  business  at  all.  Can  any  restraint 
be  implied  by  law  unless  it  is  expressed?]  As  to  the 
plea  of  judgment  recovered,  it  is  submitted  that  each 
different  act  of  solicitation  of  each  customer  of  the  plain- 

(a)  2  Bing.  877. 

(6)  8  B.  &  0.  285.    Bee  Dunn  y.  Murray,  9  B.  &  C.  780. 
;       (c)  5  B.  &  C.  267. 


V. 
MiLLBB. 
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1863.  tiff  is  an  act  in  derogation  of  the  plaintiff's  rights  nnder 
Bbown  the  agreement,  and  constitutes  a  new  cause  of  action. 
The  same  questions  would  not  be  submitted  to  the  jnrj 
in  both  actions;  inasmuch  as  in  the  first  action  the 
plaintiff  could  only  have  recovered  damages  for  such 
wrongful  solicitations  up  to  the  time  of  action  brought. 
The  present  action  is  for  another  and  a  different  breach 
of  the  same  agreement ;  Bristowe  v.  Fairclough  (a). 

Martin  in  reply.  It  is  admitted  that  judgment  has 
been  recovered  in  an  action  containing  the  same  counts. 
The  cause  of  action  is  an  alleged  fraudulent  repre- 
sentation, which  is  a  single  injury,  and  does  not,  like  a 
continuing  nuisance,  constitute  a  new  cause  of  action  as 
long  as  it  remains. 

Stephen,  C.  J.  The  seventh  and  tenth  objections 
raise  the  substantial  points,  on  which  the  second  count 
turns;  and  I  am  of  opinion  that  with  regard  to  both 
objections,  the  learned  District  Court  Judge  was  wrong 
in  directing  that  under  the  agreement  the  defendant  was 
precluded  from  setting  up  the  same  business  as  that  sold 
to  the  plaintiff  in  Parramatta.  GnUweU  v.  Lye  {b)  and 
the  other  authorities  cited  by  Mr.  Martin  are  distinctly 
in  point,  that  in  a  sale  like  the  present  the  vendor  is 
at  liberty  to  set  up  again  a  similar  trade,  either  in  the 
same  place  or  elsewhere,  without  express  covenant  to  the 
contrary.  As  to  the  first  count,  which  states  that  the 
defendant  fraudulently  represented  that  he  was  about  to 
retire  from  his  business  altogether,  and  alleges, — not  that 
he  was  not  about  to  retire,  but — that  he  did  not  retire, 
but  solicited  customers  of  the  plaintiffs,  I  will  assume 
that  the  breach  is  correct,  although  there  cannot  be  a 
false  or  fraudulent  representation  in  a  promise  which  must 
take  effect  in  the  future.  The  improper  act,  then,  com- 
plained of  by  the  plaintiff,  is  that  the  defendant  did  not 
retire  from  the  business  of  a  ginger  beer  manufacturer 
in  Parramatta,  but  set  up  another  and  a  rival  businees 
of  the  same  kind;  and  I  am  of  opinion  that  the  act 
(a)  1  M.  &  G.  143.  (6)  17  Ves.  355. 
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having  been  admitted  to  have  been  the  act  complained         ^^^* 
of  in  the  former  action,  the  judgment  then  recovered        Brown 
by  him  is  a  complete  bar  to  his  claim  in  the  present       Millkb 
action.    Soliciting  customers  might  be  a  breach  under 
the  second  count,  but  not  under  the  first,  which  is  a 
count  for  a  false  representation ;  and  which,  it  is  plain 
from  the  direction  of  the  learned  District  Court  Judge, 
was  the  ground  of  action  relied  on. 

Wise,  J.  I  am  of  opinion  that  our  judgment  must 
be  for  the  defendant.  It  is  unnecessary  to  give  any 
opinion  on  any  questions  beyond  those  arising  on  the 
agreement.  The  second  count  raises  the  question, 
whether  in  the  absence  of  an  express  covenant  between 
the  vendor  and  vendee  of  a  business,there  is  any  implied 
restriction  on  the  rights  of  the  vendor  to  establish  a 
similar  business  in  the  same  place.  If  there  is  such  an 
implied  covenant  the  plaintiff  would  be  entitled  to 
recover ;  if  there  is  not,  parol  evidence  would  not  be 
admissible  to  cast  such  a  liability  on  the  defendant. 
The  simple  ground  of  my  judgment  is,  that  the  sale  of 
the  good  will  of  a  business  does  not  prevent  the  vendor 
from  setting  up  a  similar  business  in  the  same  place;  and 
that  if  the  vendee  does  not  protect  himself  by  express 
agreement,  there  is  no  restraint  implied  by  law.  A  ulton 
V.  Atkins  would  be  an  authority  to  show  that  in  the 
present  case  there  might  be  an  implied  covenant  that 
the  defendant  would  not  prevent  the  plaintiff  from 
getting  possession  of  the  chattels  contained  in  the 
schedule  to  the  agreement.  The  first  countisinformally 
drawn,  but  is  a  count  for  a  false  representation;  and  the 
cause  of  action  in  the  present  suit  is  the  same  as  that  in 
which  judgment  has  been  recovered ;  for  a  false  repre- 
sentation is  one  entire  cause  of  action,  and  is  not 
the  ground  of  successive  actions.  1  am  of  opinion, 
therefore,  that  he  cannot  recover  on  either  of  the  two 
counts ;  not  on  the  first,  because  he  has  already  re- 
covered judgment ;  nor  on  the  second,  because  there  is 
no  such  covenant  as  the  one  alleged  in  that  count. 
F— 2 
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1863.  The  Court  having  invited  farther  argument  on  the 

Bbown       question,  whether  on  appeals,  under  sect.  94  of  the 

MiLLEB.      l^istrict  Courts  Act,  the  Court  of  appeal  had  power  to 

May  1   1863.  ^^'^^  ^  verdict  to  be  entered  for  the  defendant,  and  not 

simply  to  grant  a  new  trial.    The  following  cases  were 

cited — Fuller  v.  Clevely  (a),  Jonas  v.  Adams  (6),  and 

Outhwaite  v.  Hudson  (c). 

Stephen,  C.J.  Upon  the  proper  construction  of  the 
District  Courts  Act,  and  the  reason  of  the  thing,  we 
think  that  whenever,on  appeals  from  the  District  Court, 
this  Court  sees  that  in  the  event  of  a  new  trial  being 
ordered,  the  verdict  must  be  for  the  defendant;  it  is  our 
duty  to  direct  that  the  verdict  be  entered  for  the  defen- 
dant, and  not  send  the  case  down  for  a  new  trial. 

Verdict  to  be  entered  for  the  defendant. 


Dec.  24, 1S62.  Ex  parte  GOEBEL. 

Wherever  A  RULE  had  been  obtained  by  Darley,  calling  upon 
claimed  by  a  '^^  the  registrar  of  the  Metropolitan  and  Coast  Dis- 
lJ**t"*  tc*  t  '^^^^  Court  and  the  defendant  to  show  cause  why  the 
exceeds  £10,  registrar  should  not  tax  the  plaintiflTs  bill  of  costs  and 
partyT^the  f®®^  ^^  ®^^^  ^^  ^^^  cause  of  Ooebel  V.  Spyer,  according 
absence  of  ^o  the  scale  of  fees  now  allowed  to  barristers  and  attor- 
the  District  neys,  and  of  expenses  now  paid  to  witnesses,  in  force 
undeiswW3  ^^^®^  ^^^  District  Courts  Act  of  1868.  It  appeared 
of  the  Act,  is  that  the  amount  sought  to  be  recovered  by  the 
^ste  ^c^rd"  plaintiff  was  £200,  for  false  imprisonment ;  that  the 
log  to  the  jury  found  a  verdict  for  the  plaintiff,  with  £10 
cable  to^he  damages,  and  the  learned  Judge  allowed  the  expenses 
particular  Qf  j^{^q  witnesses,  but  made  no  special  order  in  regard 
to  costs ;  and  that  the  registrar  refused  to  tax  the 
plaintiff's  costs  on  the  ground  that  the  verdict  did  not 
exceed  £10 ;  and  that  the  plaintiff  was  not  entitled  to 
his  costs  of  suit. 

(a)  17  Jar.  736.  (&)  20  L.  J.  Q.B.  397. 

(e)  16  Jur.  430. 


case. 
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^OEBEL. 


Darley  in  support  of  the  motion.  This  application  is  1863. 
made  under  section93of  the  District  Courts  Act,calling  Ex  parte 
upon  the  registrar,  as  an  officer  of  a  District  Court,  to 
show  cauHe  why  he  should  not  tax  certain  costs  and 
charges  between  party  and  party,  which,  by  sect.  75,  is 
one  of  the  duties  relating  to  his  office.  By  sect.  73,  in 
default  of  any  special  direction  of  the  Judge,  the  costs 
of  any  action  shall  abide  the  event  of  the  action.  By 
section  74,  professional  fees  and  the  expenses  of  wit- 
nesses, shall  be  fixed  by  the  scale  contained  in  the  rules, 
provided  that  no  such  fees  "  shall  be  allowed  in  any 
case  where  the  sum  sued  for  shall  not  exceed  £10." 
On  reference  to  the  scale  contained  in  the  rules,  it  will 
be  seen  that  it  is  regulated  with  reference  to  the  sum 
"  sued  for,"  and  not  the  "  sum  recovered',"  because  the 
last  paragraph — which  directs  that  the  lower  scale  is  to 
be  followed  when  "  the  amount  claimed  exceeds,  but 
the  amount  recovered  is  less  than,  £30  " — would  other- 
wise be  superfluous.  Any  hardship  that  might  flow 
from  this  construction  is  avoided  by  the  large  dis- 
cretionary power,  as  to  costs,  vested  in  the  Judge  by 
sect.  73  ;  and  the  argument,  that  this  interpretation  is 
the  correct  one,  is  strengthened  by  the  consideration 
that  otherwise  the  jury  fee,  which  the  plaintiff,  when 
under  sect.  49  he  gave  notice  that  he  required  a  jury, 
was  obliged  to  pay  to  the  Registrar  under  sect.  50,  and 
which  is  *'  to  be  considered  costs  in  the  cause  unless 
otherwise  ordered,"  will  not  be  able  to  be  recovered  by 
him  from  the  defendant  under  the  present  decision  of 
the  registrar.  [Milford,  J.  Section  74  does  not  apply 
to  costs  generally,  but  only  to  professional  costs,  and 
does  not  pretend  to  deprive  a  party  of  costs  incurred 
apart  from  professional  costs.]  He  also  referred  to 
ex  parte  Brawn  (a),  in  which  case,  although  the  point 

(a)  17  th  Oetoher,— Ex  parte  Bbown.  — This  wm  arnle  calling  upon  the 
DiBtriot  Coart  Jadgeof  the  Metropolitan  Distriotto  ahowcaaee  why  he 
•hoald  not  be  ordered  to  direct  the  Ref^istrar  of  the  Court  holden  at 
Parramatta  to  tax  the  plaintiff's  costs  in  a  certain  action  tried  before 
him,  on  the  ground  {inter  cUia)  that  the  verdict  was  eiven  for  £10 
damages,  and  that  no  professional  costs  were  allowed  on  such  an 
amount.  An  action  had  beenf  brought  for  fraudulent  misrepresenta- 
tion in  the  sale  of  a  certain  business,  and  the  damages  laid  at  £200. 
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1863.        was  not  argued,  this  Court  expressed  a  decided  opiDion 
Ex  parte      in  accordance  with  the  argument  now  advanced. 

GOKBEL. 

Butler  contra.  This  present  application  has  been 
improperly  framed,  because  the  registrar  has  not  abso- 
lutely refused  to  tax  these  costs,  but  assigned  a  reason 
for  not  taxing  them  in  a  particular  way  ;  and  the  plain- 
tiff, if  dissatisfied,  should  have  applied  to  the  District 
Court  Judge  to  review  the  taxation,and  this  application 
ought  to  have  been  made  before  coming  to  this  Court. 
The  Overeeere  of  Christ  Church  Case  (a).  Lastly,  the 
decision  arrived  at  is  correct,  and  the  plaintiff  ought  not 
to  have  his  professional  costs ;  the  amount  "  sued  for  " 
must  mean  the  amount  "  rightfully  sued  for,"  and  that 
is  the  sum  recovered.  The  Legislature  never  intended, 
because  the  plaintiff  claims  £200  when  he  knows  he 
will  probably  recover  £10,  that  his  costs  are  to  be  taxed 
on  the  higher  scale.  He  referred  to  Carr  v.  Stringer  (fe), 
(a)  2  L.M.  &  P.,  600.  (h)  4  Jar.  N.S.,  439. 

The  jury  gave  a  verdiot  for  £10  damages,  and  the  learned  Judge  at 
the  trial  allowed  the  expenses  of  seven  witnesses  under  role  88.  The 
registrar,  on  being  applied  to  for  an  appointment  to  tax,  stated  that 
the  verdict  did  not  "carry  professional  oosts,"  and  that  the  only  costs 
would  be  a  proportional  sum  for  the  summons  fee  and  seven  witnesses. 
An  application  was  then  made  to  the  learned  District  Court  Judge 
to  order  the  registrar  to  tax  the  plaintiff's  costs,  which  his  Honor 
dismissed  on  the  ground  that  he  had  no  power  to  award  costs  where 
the  sum  recovered  did  not  exceed  £10. 

BtUler  and  Simpson  now  moved  to  make  the  rule  absolute  on  the 
ground  that  the  learned  District  Court  Judge  had  refused  to  exercise 
the  jurisdiction  vested  in  him,  and  relied  on  Ex  parte  Overseers  of 
Christ  Church  (a)  as  an  authority  that  this  was  the  proper  form  of 
application.    He  also  referred  to  Ex  parte  8empiU  v.  Beatson  (6). 

i>a>'/6voontracontendedthat,if  the  registrar  had  absolutely  refused 
to  tax,  the  application  should  have  been  to  the  Court  to  compel  him  to 
tax;  or,  if  he  had  taxed  but  on  an  improper  principle,  the  application 
sliould  have  been  to  the  District  Court  Judge  to  review  such  taxation, 
in  which  case,  as  being  matter  of  discretion,there  would  be  no  appeal; 
Clifton  V.  Furiey  (c).  In  either  caBe,therefore,  the  present  application 
was  improper.  He  distinguished  Ex  parte  the  Overseers  of  Christ 
Church  as  beinff  under  sect.  24  of  9  and  10  Vic,  c.  95,  and  where, 
therefore,  the  clerk  was  appointed  by  the  County  Court  Judse  and 
was  also  subject  to  removal  by  him  ;  whereas,  under  the  District 
Courts  Act,  this  power  of  appomtment  and  removal  is  vested  in  the 
Governor,  and  the  District  Court  Judge  therefore  has  no  power  to ' 
compel  obedience  to  any  order  he  might  make  on  the  registrar. 

Per  Citriam,  The  present  application  must  be  dismissed  for  the 
reasons  stated  by  the  respondent's  counsel. 

<a)  2  L.M.  k  P.,  660.  (6)  October  1661.  (e)  SI  L.J.,  Ex.  170. 
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Ex  parte 

OOBBEL. 


Fairbrass  v.  Pettit  (a),  Shaddick  v.  Bennett  (6).  The  1863. 
District  Court  Judge  has  an  inherent  power  to  en- 
force the  obedience  of  the  registrar,  Reg.  v.  Conyers  (c), 
and  therefore  this  Court  will  not  interfere,  except  in 
a  case  of  urgent  necessity,  which  has  not  now  been 
shown.  The  present  application  is  vague  and  ambi- 
guous, and  does  not  indicate  what  scale  the  registrar 
ought  to  follow. 

Barley  in  reply.  The  cases  under  the  Courts  of 
Requests  Act,  cited  by  the  defendant,  do  not  apply  as 
they  were  cases  of  liquidated  damages;  but  the  present 
is  an  action  of  tort.  He  also  referred  to  Harris  v. 
Dreesman  (d). 

The  registrar  appeared  in  person,  and  stated  that  he 
had  absolutely  refused  to  tax,  in  order  to  raise  the 
question  as  to  the  correct  construction  of  the  Act,  as 
the  practice  had  prevailed  of  refusing  to  allow  pro- 
fessional costs  when  the  sum  recovered  was  less  than 
£10. 

Cur,  ad,  vvlt 

The  judgment  of  the  Court  was  delivered  by  Febmaiy  3. 

Wise,  J.  This  is  an  application  for  a  rule  in  the 
nature  of  a  mandamus  under  section  93  of  the  District 
Courts  Act,  to  compel  the  Registrar  of  the  Metropoli- 
tan District  Court  to  tax  the  costs  of  the  plaintiff 
under  the  following  circumstances. 

The  plaintiff  brought  a  plaint  in  the  District  Court 
of  Sydney  for  a  false  imprisonment;  £200  being 
claimed  as  damages.  The  jury  gave  a  verdict  with 
damages  £10,  and  as  no  order  was  made  by  the  Judge 
with  reference tocosts,  theplaintiff  claimed  tobeentitled 
to  professional  costs.  The  Registrar  as  he  himself 
stated  at  the  hearing  of  the  motion,  refused  to  tax,  con- 
sidering himself  bound  by  the  practice  that  prevailed  in 
the  District  Court  to  allow  no  professional  fees  unless 
the  sum  recovered  exceeded  £10  ;  and  there  being  a 
difference  of  opinion  among  the  District  Court  Judges 

453. 


(a)  12  M.  &  W. 
(e)  S  Q.B.  999. 


{h)  4B.  &C.,769. 
{d)  23  L.J.,  Ex.  210. 
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1863.        as  to  the  construction  of  the  74th  section  of  the  Act,  it 

Ex  parte     was  desired  to  have  the  opinion  of  the  Supreme  Court. 

GoEBEL.  ^^  ^j^^  ^f  opinion  that  the  plaintiff  is  entitled  to  have 

the  taxation,  but  only  upon  the  basis  of  the  lower  scale 

specified  by  the  District  Court  Rules. 

In  some  of  the  Acts  relating  to  Courts  of  Requests 
and  other  inferior  Courts  there  is  no  doubt  that  the  sum 
"sued  for"  or  "  claimed  "  has  for  the  purpose  of  deter- 
mining the  right  to  costs  been  held  to  be  the  sum 
ultimately  recovered.  But  on  looking  at  the  various 
sections  of  the  District  Courts  Act,  we  think  that  there 
is  no  reason  for  departing  from  the  natural  and  ordinary 
meaning  of  the  words  in  section  74.  By  section  73 
the  costs  of  any -action  are  to  abide  the  event  unless  the 
Judge  thinks  tit  to  make  an  order  to  the  contrary ;  and 
by  this  section  he  has  an  absolute  discretion  to  apportion 
the  costs  in  such  manner  as  he  shall  think  fit — a  power 
which  the  Supreme  Court  does  not  possess.  Section  74 
then  provides  that  fees  to  be  allowed  to  barristers  and 
attorneys  are  to  be  fixed  by  scale  in  the  rules,  and  by 
section  75  no  costs  and  charges  are  to  be  allowed  on 
taxation  which  are  not  sanctioned  by  the  scale  then  in 
force.  The  proviso  to  the  74th  section  is  that  "no  such 
fees  to  barristers  or  attorneys  shall  be  allowed  in  any 
case  where  the  sum  sued  for  shall  not  exceed  £10." 

It  is  obvious  that  these  enactments  relate  both  to 
plaintiffs  and  defendants,  and  it  would  be  harsh  and 
unjust  where  a  defendant  is  sued  for  a  large  amount, 
say  £200,  and  successfully  defended  the  suit,  that  he 
should  be  deprived  of  his  costs.  But  if  the  words 
"sum  sued  for"  only  meant  sum  recovered,  there  would 
be  nothing  in  the  Act  to  give  him  costs.  We  think, 
therefore,  that  wherever  the  sum  claimed  by  the  plaint 
exceeds  £10,  the  Act  intended  that  costs  should  be 
recoverable  by  the  successful  party, subject  to  the  power 
of  the  Judge  before  referred  to.  Still  if  there  be  no 
scale  fixed  by  the  rules,  no  costs  can  be  recovered.  But 
on  referring  to  the  scale  at  the  end  of  the  rules,  we  find 
that  two  scales  are  specitied,under  the  columns  one  thus 
headed  "  Exceeding  £10  and  not  exceeding  £30,"  and 
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the  other  " Exceeding  £30"  It  is  not  stated  whether  1863. 
these  scales  apply  to  sums  claimed  or  sums  recovered,  ^  P**^*® 
but  the  concluding  rule  seems  to  have  been  framed  to 
meet  this  very  case.  It  is  as  follows : — "  Where  the 
amount  claimed  exceeds,  but  the  amount  recovered  is 
less  than  £30,  the  plaintiff  shall,  on  taxation  as  between 
party  and  party,  be  entitled  only  to  costs  according  to 
the  lower  scale  of  fees,  unless  the  Judge  shall  otherwise 
order."  No  practical  evil  can  arise  from  this  construc- 
tion, as  the  District  Court  Judge  in  each .  case  would, 
for  sufficient  reason,  deprive  the  plaintiff  of  costs, 
although  the  amount  sued  for  exceeded  £10.  The 
discretionary  power  already  referred  to  over  costs  in  all 
cases  was,  we  apprehend,  given  by  the  statute  to  pre* 
vent  the  procedure  in  the  District  Court  being  used  in 
an  improper  and  oppressive  manner;  and  cases  might 
easily  arise  in  which  a  successful  party  ought  not,  in 
justice  to  be  allowed  to  obtain  costs  from  his  opponent. 
The  rule  will  be  issued  directing  the  registrar  to  pro- 
ceed with  the  taxation.  It  will  not  specify  the  mode  in 
which  he  is  to  tax,  as  such  a  course  is  not  usual,  the 
Court  having  clearly  decided  in  what  mode  the  taxation 
should  be  proceeded  with,  we  cannot  doubt  that  the 
officer  will  tax  upon  that  basis,  where,  as  in  this 
case,  the  Judge  has  made  no  order  to  prevent  the  costs 
following  the  event.  The  rule  ought  to  be  absolute 
without  costs,  as  there  has  been  a  difference  of  opinion 
among  the  District  Court  Judges,  and  the  Registrar 
acted  in  accordance  with  the  practice  hitherto  pursued. 

Rule  absolute  with  costs. 
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1862. 


December  21. 

Id  an  action 
upon  a  cheque 
half  of  which 
had  been  lost; 
a  Judge's 
order  had 
been  obtained 
that  '*  upon 
an  indemnity 
being  given 
by  the  plain- 
tiff against 
the  claims  of 
any  other 
person  upon 
the  half  lost 
cheque,  the 
defendant 
shall  be 
barred  from 
setting  up  as  a 
defence  the 
loss  of  the 
half  of  the 
cheque." 
Held,  that 
the  defen- 
dant was  not 
at  liberty  to 
demur  to  the 
declaration 
for  omitting 
to  state  any 
presentment. 


HoppE  against  Single. 

nnnE  declaration  was  upon  two  cheques  of  the  defen* 
■*"  dant  for  £12  8s.  3d.,  and  £14  6s.  6d.,  respectively 
drawn  on  the  22nd  November,  1862,  upon  the  Bank  of 
Australasia^and  after  averring  that  they  were  delivered 
to  the  plaintiff,  "who  then  became  the  bearer  and  holder 
thereof,"  it  continued,  "  after  he  became  the  bearer  and 
holder  of  the  said  cheque  and  before  the  commencement, 
&c.,  he  lost  the  half  of  the  said  cheque  out  of  his  posses- 
sion, and  the  same  at  the  commencement  of  this  suit 
remained  and  still  remains  lost ;  wherefore  he  did  not 
nor  could  present  the  said  cheque  for  payment,  but  duly 
demanded  payment  thereof,  which  was  refused,  whereof 
the  defendant  had  due  notice,  but  did  not,  nor  hath  not 
paid  the  same,  and  the  same  still  remains  unpaid  and 
unsatisfied."  To  this  the  defendant  demurred  on  the 
ground  that  nocontract  was  shown  thatthe  said  cheques 
should  be  paid  by  the  bank  on  which  they  were  drawn, 
except  on  presentation;  and  that  the  facts  disclosed  in 
the  declaration  were  not  an  excuse  for  presentation ; 
that  no  notice  of  the  loss  was  alleged  to  have  been  given 
on  the  application  for  payment,  or  any  indemnity  then 
offered  against  any  claim  on  the  lost  halves. 

Before  the  declaration  was  filed,  a  Judge's  order  had 
been  obtained  that  "  upon  the  plaintiff  giving  to  the 
defendant  an  indemnity  to  the  satisfaction  of  the  pro- 
thonotary  against  the  claims  of  any  other  person  upon 
the  halves  of  the  defendant's  two  lost  cheques,  for  the 
recovery  of  the  amounts  of  which  this  action  is  brought, 
the  defendant  shall  be  barred  and  precluded  from 
setting  up  as  a  defence  thereto  the  loss  oi  the  halves 
of  the  said  two  cheques." 

A  summons  had  been  taken  outby  the  plaintiff  return- 
able in  chambers,  calling  upon  the  defendant  to  show 
cause  why  the  demurrer  above  mentioned  should  not  be 
struck  out  or  set  aside,  and  the  plaintiff  allowed  to  sign 


V. 

Single. 
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judgment  for  want  of  a  plea,  on  the  ground  that  the  said         1862. 
demurrer  is  frivolous  and  framed  so  as  to  embarrass  and        Hoppk 
delay  the  fair  trial  of  this  action,  and  is  also  in  contra- 
vention of  the  above  order.   This  summons  having  been 
referred  to  the  full  Court, 

Isaacs  for  the  plaintiff  moved  accordingly.  The 
Judge's  order  precludes  the  defendant  from  setting  up 
the  present  defence,  by  which  he  virtually  seeks  to  take 
advantage  of  the  loss  by  the  plaintiff  of  the  half  cheques; 
as  it  is  contended  that  under  the  Judge's  order  noallega- 
tion  of  presentment  whatever  is  necessary. 

Sheppard  showed  cause.  The  order  of  the  learned 
Judge  was  merely  intended  to  prevent  the  defendant 
setting  up  the  loss  of  the  half  cheques  supposing  such  a 
plea  would  be  an  answer  to  the  declaration,  but  not  to 
deprivehimof  anyotberdefence  which  he  might  possess. 
The  affidavits  show  that  the  order  was  made  before  the 
declaration  was  filed ;  and  it,  therefore,  rested  with  the 
plaintiff  whether  his  declaration  should  or  should  not  be 
so  framed  as  to  render  necessary  a  plea  relying  on  the 
loss.  At  Common  Law  the  payee  of  a  cheque  is  entitled 
to  its  possession  on  payment ;  and  the  Common  Law 
Procedure  Act  only  allows  the  person  entitled  to  the 
cheque  to  bring  his  action  after  a  sufficient  indemnity 
has  been  tendered,  according  to  the  doctrine  entertained 
in  Courts  of  Equity ;  but  there  was  no  intention  by  the 
Legislature  to  give  a  right  to  recover  the  amount  of  a 
cheque,  where  in  Equity  such  right  could  not  be  forced. 
The  declaration  should  have  allegedatenderof  sufficient 
indemnity,  which  would  have  been  a  traversable  allega- 
tion. He  also  referred  to  Hansard  v.  Robinson  (a),  Ex 
parte  Greenway  (b),  Widmsley  v.  Child  (c),  Mossop  v. 
Eaden  (d),  Davies  v.  Dodd  (e),  ByUs  on  Bills  (f), 
Story  on  Promissory  Notes  {g),  and  Story  on  Equity 
Jurisprudence  (h). 

(a)  1  B.  &  C.  90.  (6)  6  Ves.  812.  (c)  1  Ves.  344. 

id)  16  Ves.  430.  {e)  4  Price  176.  (/)  p.  331. 

ig)  Section  448.  {h)  Section  85. 
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^^2.  Stephen,  C.  J.    I  am  of  opinion  that  this  demurrer 

HoppE  ought  to  be  taken  off  the  file.  The  declaration  shows  no 
Single.  cause  of  action,  and  would  be  bad  on  demurrer,  because 
a  presentment  of  half  a  note  would  not  be  sufficient  to 
entitle  the  holder  to  payment.  But  in  the  present  case 
we  have  to  consider  as  a  preliminary  question  whether 
this  demurrer  could  rightly  be  placed  on  the  files  of  the 
Court,  because  it  relies  as  a  defence  on  circumstances  on 
which  a  Judge  has  said  the  defendants  shall  not  rely. 
The  Judge  s  order  must  be  taken  to  be  good ;  and  as  the 
demurrer,  although  in  itself  perfectly  valid,  is  in  con- 
travention of  that  order,  we  must  direct  the  demurrer  to 
be  taken  off  the  files,  and  the  defendant  must  pay  the 
costs  of  this  application.  If  I  am  to  consider  the  question 
whether  this  order  should  have  been  made,  I  am  of 
opinion  that  it  should  not ;  and,  therefore,  we  reserve 
leave  to  the  defendant  to  move  that  the  plaintiff  be  called 
upon  to  show  cause  why  this  order  should  not  be  re- 
scinded or  varied. 

Wise,  J.  When  the  writ  of  summons  was  issued  in 
the  present  case,  the  plaintiff  had  no  cause  of  action 
against  the  defendant,  for,  half  the  cheque  being  lost, 
he  could  not  sue  on  the  cheque ;  and,  in  my  opinion 
no  order  ought  to  have  been  made  under  section 
53  of  the  Common  Law  Procedure  Act  of  1887, 
unless  the  defendant  had  had  an  opportunity  of  pay- 
ing the  amount.  From  the  terms  of  the  declaration 
I  infer  that  the  half  cheque  in  the  plaintiffs  posses- 
sion has  not  been  presented  at  all ;  and,  therefore,  when 
the  writ  of  summons  issued  the  plaintiff  was  clearly  in 
the  wrong.  If  instead  of  demurring  the  defendant  had 
applied  to  set  aside  the  Judge's  order,  on  the  ground 
that  plaintiff  had  no  cause  of  action,  I  should  be  inclined 
to  think  that  he  would  have  succeeded ;  and  in  that  case 
the  plaintiff  would  have  had  to  pay  the  costs  of  the 
writ  of  summons. 

Order  accordingly. 
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1863. 


Ex  parte  Ivell  (a). 


March  6. 

nnHIS  was  an  application  for  a  prohibition  to  restrain  Onanapplicja- 

certain  magistrates  from  proceeding  with  regard  ^^bitionunder 

to  a  certain  conviction  made  by  them,  in  which  the  the  Colonial 

applicant  was  found  guilty  of  sly  grog-selling,  and  sen-  adcUt^al  ° 

tenced  to  pay  a  fine  of  £30  and  to  be  also  imprisoned  evidence  of 
^       ,•,  ,-,  what  occurred 

for  three  months.  before  the  Jus- 

The  rule  nisi  had  been  obtained  upon  the  affidavit  of  ^ijes  is  not 

^  ,  ,         admissible  to 

the  applicant,  to  which  were  annexed  the  information  supplement 

and  the  depositions  taken  before  the  justices.-     The  ^It^appMirs 
depositions  clearly  disclosed  that  the  liquor  alleged  to  onthedeposi- 
have  been  sold  without  a  license  had  been  sold  by  the  by  the  magis- 
wife  of  the  applicant;  but  there  was  no  evidence  on  the  ^''^^es. 
depositions  showing  that  the  applicant  had  any  know- 
ledge of  the  transaction.     The  applicant  in  the  affidavit 
on  which  the  rule  had  been  granted  contained  the  fol- 
lowing allegation: — "That,  although  it  does  not  appear 
in  the  said  copy  depositions,  it  was  given  in  evidence 
that  I  was  not  at  home  at  any  time  when  the  said 
alleged  sale  of  liquor  took  place,  and  I  told  both  of  the 
said  magistrates  I  was  not  at  home  either  at  that  time 
or  for  some  days  before,  being  out  a  long  distance  from 
home  splitting  timber ;  and  I  said  further  that  I  knew 
nothing  of  any  such  alleged  sale,  nor  did  I  authorize  the 
same,  or  believe  it  had  taken  place ;  but  the  magistrates 
said  '  it  was  no  matter,  I  must  suffer  for  my  wife,'  or 
words  to  that  effect." 

In  showing  cause  in  chambers  before  Wise,  J.,  Mr. 
JoIiTison,  who  appeared  for  the  magistrates,  tendered 
an  affidavit  in  reply,  which  purported  to  contain  evi- 
dence in  support  of  the  decision  of  the  magistrates 
which  was  given  before  the  justices,  but  which  did  not 
appear  on  the  depositions,  and  contended  that  the  affi- 
davit ought  to  be  received  inasmuch  as  the  affidavit  on 
which  the  rule  had  been  granted  contained  evidence 
supplemental  to  the  depositions.  The  reception  of  the 
affidavits  was  objected  to  by  the  applicant. 

Cur.  ad.  vxdt. 

(a)  In  Chambers. 
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^863.  Wise,  J.    Three  questions  have  beo.n  raised  for  my 

Ex  parte     decision : — First,  whether  on  the  depositions,as  returned 
by  the  magistrates,  there  appears  suflScient  evidence  to 
justify  the  conviction;  secondly,  whether  additional  evi- 
dence of  what  occurred  before  the  justices  is  admissible 
to  supplement  the  depositions ;  thirdly,  whether  on  the 
whole  evidence,  consisting  of  the  depositions  and  this 
additional  evidence,  this  conviction  can  be  sustained. 
As  to  the  first  point  I  am  of  opinion  that,  on  the  deposi- 
tions thus  returned  by  the  justices,  there  is  no  sufficient 
evidence  to  justify  this  conviction.     When  a  person  is 
charged  with  sly  grog-selling,  it  is  not  necessary  to 
prove  that  the  sale  was  effected  by  his  hand,  for  circum- 
stances may  show  that  the  head  of  a  house  is  responsible 
for  the  acts  of  others  who  may  be  considered  as  his 
agents  and  servants,  and,  therefore,  for  the  acts  of  his 
wife ;  but  on  these  depositions  there  is  nothing  to  show 
that  the  applicant  was  near  the  spot  where  the  sale  is 
alleged  to  have  occurred,  or  even  in  the  colony  at  the 
time  of  such  sale.     On  the  second  point  my  opinion  is 
that  the  depositions  thus  returned  cannot  be  supple- 
mented.   This  question  has  not,  I  believe,  arisen  before, 
and  it  is  desirable  therefore  to  examine  the  statutes 
creating  this  procedure  by  prohibition  and  the  old  com- 
mon law  as  it  existed  before  these  statutes.  By  the  com- 
mon law  no  summary  conviction  was  good  unless  all  the 
evidence  was  set  out  so  as  to  enable  the  Court  above  to 
see  whether  the  justices  were  justified  in  making  the 
summary  conviction,  and  a  writ  of  certiorari  was  the 
only  mode  by  which  the  proceedings  were  brought 
before  the  Court  for  purposes  of  revision.     A  criminal 
information  would  formerly  have  been  one  mode  of  pro- 
ceeding against  the  magistrates  if  they  improperly- 
abstained  from  stating  all  the  evidence  in  a  conviction, 
or  from  stating  the  evidence  correctly ;  and  it  may  be 
that  a  mandamus  would  still  be  granted  to  compel  them 
to  put  the  depositions  right  (a). 

But  on  these  statutory  proceedings  I  do  not  think  that 
parol  evidence  is  admissible  to  supplement  the  deposi- 
tions returned  by  the  justices,  and  I  shall,  therefore,  not 
(a)  See  8  T.  R.,  538  ;  U.  v.  BoUon,  1  Q.B.  66.  • 
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consider  these  affidavits.  Itwould  be  dangerous  to  allow         1863. 
the  depositions  to  be  supplemented.and  thusintroduce  a      Ex  parte 
conflict  of  affidavits  as  to  what  took  place,  and  after  con-        Ivell. 
sidering  the  Colonial  Justices'  Acts,  14  Vic,  No.  43 ;  2 
and  17  Vic,  No.  39, 1  am  of  opinion  that  this  cannot 
be  done. 

The  powers  of  amendment  in  respect  of  sum- 
mary convictions,  orders  and  warrants  of  commitment 
given  to  this  court  by  section  14  of  the  former  Act  are 
limited  to  cases  where  any  such  conviction  or  order  and 
depositions  shall  be  transmitted  as  is  in  that  section 
provided,  and  the  offence  charged  "shall  thereby  appear 
to  have  been  established  ;"  and  section  12  of  17  Vic, 
No.  39,  refers  to  the  same  powers  of  amendment  being 
exercised  in  reference  to"the  facts  orevidenceappearing 
by  the  depositions."  Section  15  of  14  Vic,  No.  43,  also 
directs  thatcopies  of  the  information  and  depositions  are 
to  be  furnished  to  parties  interested  therein,  to  enable 
them  to  obtain  advice  or  prosecute  such  proceedings  as 
they  may  be  advised  to  take.  I  may  add  that  section 
12  of  14  Vic,  No.  43,  directs  that  in  applications  for 
a  prohibition,  the  Court  "after  enquiring  into  the 
matter  and  consideration  of  the  evidence  adduced  before 
the  justices,"  may  order  the  writ  to  issue.  But  any 
doubts  suggested  by  these  words  as  to  the  correctness 
of  my  opinion  is  avoided  by  a  consideration  of  the 
different  clauses  of  these  two  Acts,  which  lead  me  to  the 
conclusion  that  on  these  applications  the  Court  must 
consider  whether  on  the  evidence  contained  in  the  depo- 
sitions the  applicant  ought  to  have  been  convicted;  and 
as  I  am  clearly  of  opinion  that  on  these  depositions  the 
applicant  ought  not  to  have  been  convicted,  the  writ 
must  issue  but  without  costs.  I  may  add  that  if  the 
evidence  contained  in  these  affidavits  was  given  in  the 
Court  below,  the  clerk  whose  duty  it  was  to  take  the 
depositions  was  very  ignorant  of  his  duty  to  leave  such 
important  matter  out  of  them. 

Prohibition  granted. 
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1863. 


December  11.  CAMPBELL  against   WhYTE  (a). 

An  action     MPHE  declaration  was  on  an  overdue  bill  of  exchange 

on  an  overdue    Jr        o  .  . 

bill  of  ex-  for  £144,  at  six  months,  drawn  by  the  plaintiff 

^*^aiMt  the  ^^^  accepted  by  the  defendant,  but  not  paid, 
acceptor.  Pleas  I.  That  there  was  never  any  value  orconside- 
consideration  ration  for  the  acceptance  of  the  said  bill  by  the  de- 
held  a  good  f endant,  or  for  the  payment  of  the  said  amount  or  any 
A  second  part  thereof,  and  that  the  plaintiff  always  held  and  still 
thaithe^^^  holds  the  same  without  value  ov  consideration, 
bill  repre-  •  2.  That  onePo7'tiis  being  indebted  to  the  plaintiff  and 
difference^  divers  Other  persons,  and  being  desirous  of  making  a 
between  the  composition  with  his  creditors,  it  was  agreed  between 
the  plaintiff  the  plaintiff  and  Fortius  that  the  plaintiff,  in  conside- 
*^^it^on  ^^^  ration  of  his  receiving  the  defendant's  acceptance  for  the 
agreed  to  be  difference  between  the  amount  of  such  composition  and 
Sde  plamtiff*^  ^^^  ^^^^  amount  of  the  debt  oi  Portus  to  the  plaintiff, 
in  common  should  agree  with  the  othercreditors  of  Portus  to  accept 
creditors,  and  a  Composition  of  the  debts  due  to  the  said  creditors ;  the 

that  It  was      ^\q^  ih^ii  alleged  that  it  was  also  agreed  that  the  plaintiff 
given  in  pur-     *  "  . 

suance  of  an     should  look  to  Portvs  for  the  amount  of  the  said  ac- 

unknown  to*^    ceptance  and  not  to  the  defendant.     Averment  that  the 

the  other         acceptance  was  given,  and  received  for  the  purpose  of 

also  stated  an  Securing  the  said  difference;  and  that  a  composition  was 

*gf®®"J®°*       accepted  by  the  creditors  in  ignorance  of  the  premises 

bill  was  given  and  on  the  faith  that  the  plaintiff  would  receive  only  the 

^lahitiff  ^°^^  ^^  ^^^  other  creditors. 

should  look  to       Demurrer  and  joinder. 

P.  and  not  to 

thedefendant.  ^     Sheppard  in  support  of  the  demurrer.     The  first  plea 

irrespective     IS  bad,  as  it  discloses  no  facts  from  which  a  want  of  con- 

of  the  last       sideration  for  the  bill  declared  on  arises.   A  plea  of  want 

allegation 

the  plea  of  consideration  must  state  affirmatively  all  the  affirma- 

th^  ^mid*^     *^^'®  fskcts  which  the  defendant  is  bound  to  prove  to  make 

that  every       out  a  defence,  and  besides  shewing  the  circumstances 

is  vokl  as?"^  must  distinctly  allege  that  there  was  no  other  conside- 

fraudonthe    ration   than  that  mentioned,   Boden  v.   Wright  (b): 
creditors.  i/       v  /> 

(a)  Before  Stephen,  C.  J.,  and  Wise,  J.        (6)  12  C.  B.  445. 
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whereas  this  plea  merely  asserts  the  want  of  eonside-  ^^^- 
ration  in  the  most  general  terms,  and  is  therefore  bad  on  Campbbix 
general  demurrer.  Graham  v.  Pitman  (a),  Trinder  v.  whyte. 
Smedley  (6),  Burgess  v.  Beaumont  (c\  and  Byles  on 
Bills  (d)  were  also  referred  to.  The  second  plea  is  also 
bad.  The  bill  of  exchange  declared  on  is  not  identified 
with  the  bill  of  excliange  referred  to  in  the  plea :  the 
latter  merely  states  the  existence  of  an  agreement  and 
the  giving  of  an  acceptance  by  the  defendant.  And  on 
the  merits  the  plea  is  equally  insufficient,  because  the 
contract  set  out  in  it  is  not  void  for  illegality  or  other- 
wise. The  plea  does  not  state  that  the  composition  was 
carried  out,  or  that,  if  it  were  not  carried  out,  the  defen- 
dant was  not  to  be  liable  on  his  acceptance.  [Stephen, 
C.J.  The  plaintiff  and  others  were  creditors  of  Portus; 
the  agreement  relied  on  seems  to  have  been  an  agree- 
ment between  Portus  and  the  plaintiff,  that  Portus 
should  get  some  third  person  to  pay  the  balance  of  the 
plaintiffs  claim ;  and  the  question  is  whether  that  is  a 
good  defence  in  the  defendant's  mouth,  as  it  un- 
doubtedly would  be  in  the  mouth  of  Portus."]  It  is  not 
the  case  of  the  creditor  seeking  to  gain  an  advantage 
upon  a  contract  with  a  debtor.  The  agreement  was  in 
no  way  a  fraud  upon  the  defendant,  and  only  the 
injured  party  can  treat  such  an  agreement  as  void. 
The  creditors  of  Portus  will  derive  no  advantage  if  the 
plaintiff  is  defeated  in  this  action.  The  alleged  agree- 
ment that  the  plaintiff  was  to  look  to  Portus  for  pay- 
ment of  the  bill  is  entirely  collateral,  and  can  only  be 
the  subject  of  cross  action,  as  it  is  not  between  the 
same  parties  as  the  note  {e). 

Stephen  in  support  of  the  pleas.  The  first  plea  is  good 
under  the  Common  Law  Procedure  Act, by  which  special 
demurrers  are  abolished.  By  the  rules  of  pleading 
it  is  not  necessary  to  put  the  evidence  upon  the  record ; 
but  it  is  sufficient  to  state  the  legal  effect  of  that  evi- 
dence. The  cases  relied  on  on  the  other  side  were  all 
cases  on  special  demurrer ;  but  similar  pleas  have  been 

(a)  3  A.  &E.  521.  (6)  3  A.  &  E.  522. 

(c)  7  M.  &  G.  962.  (d)  p.  377. 

(e)  See  Wehhw  Spicer,  13  Q.6.  886 ;  S.  0.,  3  H.  of  L.C.  510. 
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held  to  be  good  after  verdict  :  Mills  v.  Oddy  (a).  The 
second  plea  discloses  a  complete  answer  to  the  action. 
Such  an  agreement  as  that  stated  is  a  fraud  upon  the 
other  creditors ;  and  its  eflFect  is  to  destroy  any  security 
which  may  have  been  received  by  the  creditor  even 
for  the  legal  amount  of  the  composition,  Howden  v. 
Haigh  (b),  [Stephen,  C.  J.  In  that  case  the  defendant 
was  the  principal  debtor.]  The  contract  entered  into  is 
fraudulent  and  void  altogether.  [Wisey  J.  Higffins  v. 
Pitts  (c)  decides  that  every  secret  bargain  is  a  fraud 
on  the  creditors  and  void  when  made,  and  being 
executory,  cannot  be  enforced  even  against  the  fraudu- 
lent party.] 

Sheppard  in  repl3^  The  reason  why  such  agreements 
are  void,  is  that  they  cause  the  property  of  the  em- 
barrassed debtor  to  be  unequally  divided  among  his 
creditors.  But  if  a  third  person  is  to  pay  the  difference, 
that  reason  does  not  apply.  [  Wise,  J.  But  the  plea 
alleges  that  it  was  part  of  the  agreement  that  Partus 
should  ultimately  refund  the  amount  paid  by  the 
defendant.] 

Cur,  ad.  vuLt 


February  3> 
1863. 


Wise,  J.,  delivered  the  judgment  of  the  Court,  as 
follows : — 

This  is  an  action  against  the  defendant  as  acceptor  of 
a  bill  of  exchange.  He  has  pleaded  two  pleas,  both  of 
which  are  demurred  to.  The  first  is,  that  there wasnever 
any  value  or  consideration  for  the  acceptance  of  the  bill 
by  the  defendant,  or  for  the  payment  of  the  amount  or 
any  part  thereof ;  and  that  the  plaintiff  always  held, 
and  still  holds  the  same,  without  value  or  consideration. 

We  are  of  opinion  that  under  the  present  rules  of 
pleading  this  plea  is  good.  Several  cases  decided  prior 
to  the  Common  Law  Procedure  Act  show  that  it  would 
have  been  bad  upon  special  demurrer,  for  not  setting 
out  affirmatively  the  circumstances  relating  to  the 

(a)  2  C.  M.  &  R.  108.  (6)  11  A.  &  E.  iaS3. 

(c)  4  Ezch.  312 ;  18  L.  J.  Ex.  488. 
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consideration.      Easton    v.  Pra^hett  {a),  Baden  v.         ^963. 
Wright  (6).    But  the  former  case  also  decided  that  such     Campbell 
plea  was  good  after  verdict,  because  it  wa,s  only  a  def  ec-      whytk 
tive  statement  of  a  substantial  defence.    As  by  the  law, 
valuable  consideration   is  implied  for  a    negotiable 
instrument  it  need  not  be  stated  in  the  declaration;  but 
if  the  want  of  it  be  shown,  there  is  a  good  defence,  or 
if  circumstances  be  proved  impeaching  the  title  of  the 
plaintiff,  it  is  incumbent  upon  him  to  prove  considera- 
tion. Smith  V.  Braine  (c).    Although  if  issue  be  joined 
on  a  general  plea  of  this  kind,  the  affirmative  lies  upon 
the  defendant,  Lacey  v.  Forrester  (d),  yet,  as  it  gives  no 
information  of  the  defence  intended  to  be  set  up,  it  is  a 
plea  which  we  think  ought  not  to  be  allowed,  and  we 
shall  take  care  in  future  to  prevent  it  being  filed. 

The  second  plea  in  substance  is  that  the  bill  represents 
the  difference  between  the  debt  of  one  Portus  to  the 
plaintiff,  and  the  composition  agreed  to  be  paid  by 
Portus  to  the  plaintiff  in  common  with  his  other  credi- 
tors, and  that  it  was  given  in  pursuance  of  an  arrange- 
ment unknown  to  the  other  creditors.  The  plea  also 
states  that  there  was  an  agreement  when  the  bill  was 
given,  that  the  plaintiff  should  look  to  Portus  and  not 
to  the  defendant.  Putting  this  last  allegation  out  of 
consideration,  we  think  the  plea  is  good.  In  all 
€u*rangements  for  composition,  there  is  a  tacit  under- 
standing that  all  the  creditors  shall  share  alike,  and  it  is 
not  competent  to  one  of  them,  without  the  knowledge 
of  the  others,  to  stipulate  either  with  the  debtor  or  any 
third  person  on  his  behalf  for  any  additional  benefit  to 
himself,  and  any  security  taken  or  agreement  entered 
into  for  such  purpose  is  incapable  of  being  enforced 
even  against  the  debtor  himself ;  Higgina  v.  Pitts  (e). 
This  plea  does  show  such  an  agreement,and  the  plaintiff, 
therefore,  cannot  recover  upon  the  bill.  If  issue  were 
taken  upon  the  plea,  the  substantial  question  would  be 
whether  any  such  preferential  arrangement  was  made 

(a)  1  C.  M.  ft  R.  708  ;  S.  C.  2  C.  M.  &  R.  542. 

(&)  12  C.  B.  445.  (c)  16  Q.  B.  244. 

{d)  2  C.  M.  &  R.  59.  (e)  4  Exch.  312. 
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between  the  plaintiff  and  defendant,  or  between  the 
former  and  his  debtor,  unknown  to  the  creditors,  and 
whether  the  bill  declared  on  was  in  fact  given  to  carry 
oat  that  arrangement. 

If  the  truth  of  the  plea  is  to  be  tried,  it  would  be 
desirable  that  it  should  be  amended  by  striking  out 
the  allegation  above  referred  to  as  superfluous. 

Judgment  for  the  defendant. 

The  plaintift*  subsequently  applied  in  Chambers  to 
MUford,  J.,  to  order  the  defendant  to  deliver  particulars 
by  which  the  want  of  consideration  was  to  be  estab- 
lished, and  His  Honor  refused  the  application  with 
costs.  On  appeal  to  the  full  Court,  his  Honor's  deci- 
sion was  upheld,  on  the  ground  that  as  issue  had  been 
joined  the  application  was  too  late. 


April  24. 


HiCKEY  against  Tooth  (a). 


June  15,  1861,  and  to  be  paid  for  by  the  plaintiff  in 
manner  following — that  is  to  say,  that  upon  signing  the 


The  first 

count  of  the  ^T^HE  declaration  stated  that  the  defendant  bargained 
8te1e7that  *"^  ^^^^  *^  ^^^  plaintiff,  and  the  plaintiff  bought 

the  defendant  of  the  defendant  4,600  sheep  more  or  less,  together  with 
goiJtcTthe"  certain  stations  at  17s.  6d.  a  head  (the  price  of  the 
plaintiff,  and  station  being  included  in  the  price  of  the  sheep),  and 
bought  of  the  also  Certain  cattle  and  stores ;  the  said  sheep  to  be  de- 
4,W0  sh^e       livered  by  the  defendant  to  the  plaintiff  on  or  about 

more  or  lesb, 
together  with 
certain 
stations  at 

178.  6d.  a  head,  to  be  delivered  on  or  about  June  15,  1S61.  it  alleged  payment 
for  the  sheep,  &c.,  according  to  the  contract.  Breach  that  the  defendant  did  not 
deliver  to  the  plaintiff  the  whole  number  of  the  sheep  sold.  The  second  count, 
after  stating  the  contract  as  in  the  first  count,  alleged  that  the  defendant  contracted 
that  he  had  done  no  act  whereby  he  precluded  himself  from  delivering  the  sheep 
according  to  his  agreement.  Averment  of  the  fulHlment  of  all  conditions  precedent. 
Breach  that  before  the  time  of  the  sale  the  defendant  had  precluded  himself  from 
delivering  the  sheep  according  to  his  agreement.  To  these  counts  the  defendant 
pleaded  that  it  was  a  condition  of  the  agreement  that  the  plaintiff  should  be  on  the 
station  and  take  delivery  on  or  before  June  15,  1S61,  after  which  time  all  responsi- 
bility on  the  part  of  the  defendant  should  cease,  and  no  objection  to  either  sheep  or 
stations  would  be  allowed,  and  averred  that  no  objection  to  either  sheep  or  stations 
was  taken  on  or  before  15th  June,  1861.     Hcld^  that  the  plea  was  bad. 

(a)  Before  Stephen,  C.  J.,  and  Wise,  J. 
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confcraci}  the  plaintiff  should  pay  26  per  cent,  of  the  pur-         18^3. 
chase  money  in  cash, and  the  residue  by  promissory  notes       Hicket 
at  certain  dates.   Averment  that  the  plaintiff  duly  paid       tooth. 
the  defendant  for  the  sheep,  cattle,  and  stores,  according 
to  the  terms  of  the  contract,  and  fulfilled  all  conditions 
precedent.  The  breach  was  that  although  the  defendant 
did  in  part  perform  the  same,  yet  the  defendant  broke 
his  contract  in  this  that  he  did  not  deliver  to  the  plain- 
tifF  the  whole  number  of  the  said  sheep  sold. 

The  third  count  stated  that  in  consideration  of  the 
plaintiff  agreeing  to  purchase  of  the  defendant  4,600 
sheep  (more  or  less)  with  certain  stations,  cattle,  and 
stores,  for  a  certain  price  then  agreed  upon,  the 
def endsmt  contracted  that  he  had  done  no  act  whereby 
he  precluded  himself  fromdeliveringthesheepaccording 
to  his  agreement.  Averment  of  fulfilment  of  all  con- 
ditions precedent  to  entitle  him  to  a  performance  by  the 
defendant  of  his  agreement.  Breach  that  before  the 
time  of  the  sale  the  defendant  had  precluded  himself 
from  delivering  the  sheep  according  to  his  agreement. 
Averment  of  special  damage  and  allegation  —  that 
among  the  said  sheep  sold  to  the  plaintiff  and  not  de- 
livered, was  a  certain  flock  of  maiden  ewes,  the  value 
whereof  per  head  was  above  the  value  per  head  of  the 
rest  of  the  said  sheep,  and  by  reason  of  the  premises  the 
plaintiff  has  been  deprived  of  the  said  difference  in  value 
between  the  said  flock  of  maiden  ewes  and  of  the  other 
sheep,  &a 

Plea  to  the  first  and  third  counts,  that  it  was  a  con- 
dition of  the  agreement  in  the  said  counts  respectively 
mentioned  that  the  plaintifi  should  be  on  the  station  and 
take  delivery  on  or  before  June  15, 1861 ;  after  which 
time  all  responsibility  on  the  part  of  the  defendant 
should  cease,and  no  objection  to  either  sheep  or  stations 
would  be  allowed.  Averment  that  no  objection  to  either 
sheepor  stations  was  taken  on  or  before  1 5th  June,  1861.    • 

Demurrer  and  joinder  (a). 

(a)  There  was  an  equitable  replication  to  the  plea  bo  far  as  the 
plea  applied  to  the  first  count,  relying  on  the  defendant's  acqui- 
escence. But  the  decision  on  the  plea  rendered  it  unnecessary  to 
consider  the  replication. 
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1863.  Sheppard  in  support  of  the  demurrers.    The  plea  is 

HicKEY  bad,  and  raises  immaterial  issues.  It  is  no  answer  to 
Tooth  ^^^  ^^^  count ;  for  on  a  true  construction  of  the  con- 
dition relied  on  in  the  plea,  the  objections  which  are  to 
be  taken  by  the  purchaser  within  a  specified  time  must 
be  in  the  nature  of  objections  to  the  title  of  the  vendor, 
or  to  the  quality  of  the  sheep  sold,  and  not  objections  to 
the  non-delivery  of  the  subject  matter  of  the  contract, 
which,  by  the  contract,  had  become  the  property  of  the 
plaintiff.  The  defendant  will  not  be  allowed  to  say 
"  Although  I  have  received  the  whole  amount  of  the 
purchase  money,  and  have  not  delivered  the  whole 
number  of  the  sheep  thus  paid  for,  and  which  are  there- 
fore the  plaintiff's  property,  the  latter  shall  not  sue  me 
for  such  non-delivery,  because  all  my  responsibility  was 
to  cease  and  no  objection  to  the  sheep  and  stations  was 
to  be  made  by  him  after  the  15th  of  June."  The  plain- 
tiff bought  46,000  sheep  "  more  or  less  "  from  the  de- 
fendant ;  but  the  qualification  introduced  by  these 
words,  and  the  impossibility  of  taking  delivery  of 
so  large  a  number  of  sheep  in  one  day,  show  that  the 
condition  a,s  to  time  could  not  have  been  meant  to  apply 
to  objections  as  to  the  number  delivered,  for  until 
delivery,  the  plaintiff  could  not  tell  whether  or  not  the 
number  bargained  for  were  actually  delivered.  Sup- 
posing the  delivery  were  not  concluded  by  the  day  named, 
shall  the  vendor  be  allowed  to  say — 1  will  deliver  no 
more,  and  you  are  too  late  to  make  any  objection  ?  The 
proviso  relied  on  by  the  plea  was  intended  by  the  parties 
to  apply  to  other  sort  of  objections. 

Neither  is  this  plea  any  answer  to  the  cause  of 
action  contained  in  the  third  count.  The  breach 
assigned  in  that  count  is  that,  "  before  the  time  of  the 
said  sale  the  defendant  had  precluded  himself  from  de- 
livering the  said  sheep  according  to  his  agreement ;" 
this  might  be  proved  by  showing  that  before  the  sale  the 
defendant  had  sold  these  sheep  to  another  person.  How 
could  it  be  an  answer  to  such  a  case  to  say  that  the  ob- 
jection ought  to  have  been  taken  at  the  time  of  delivery, 
being  the  day  fixed  in  the  agreement  ?     When,  until 
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the  vendor  had  refused  to  deliver  some  of  the 'sbeto         ^863. 
which  he  had  sold,  the  purchaser  could  not  know  that-     Hiokky 
they  might  not  be  delivered.  / ,-.    j^^ 

Martin,  Q.C.,  (Stephen  with  him)  in  support  of  the    ^  .  .^ 
plea.     The  plea  is  a  sufficient  answer  to  the  first  count,     '.--',. 
which  seeks  for  damages  for  the  non-delivery  of  certain       **/ V-*. 
sheep.     The  breach  assigned  being  that  the  defendant  '•••" 

"did  not  deliver  to  the  plaintiff  the  whole  number  of  „.-" 

the  sheep  "  sold.     The  defendant  sold  to  the  plaintiff 
certain  stations  and  a  large  number  of  sheep — forty-six 
thousand,  more  or  less.     In  the  sale  of  a  large  station  of 
this  kind,  it  is  never  exactly  known  how  many  sheep  can 
be  delivered.    And  the  defendant,  therefore,  expressly 
stipulated  that  the  plaintiff  should  be  on  the  station  to 
take  delivery  on  or  before  a  particular  day,  after  which 
time  all  responsibility  on  the  part  of  the  defendant 
should  cease  and  no  objection  to  either  sheep  or  stations 
would  be  allowed.     The  words  "more  or  less"  shew  that 
the  defendant  did  not  warrant  anyparticular  numberof 
sheep  and  indicate  the  intention  of  the  parties  to  have 
been  that  the  plaintiff  was  not  to  pay  for  more  than 
he  received,  but  that  if  the  number  were  less,  a  rebate 
on  the  purchase  money  was  to  be  made,  the  contract 
between  the  parties  standing  good.     The  language  of 
the  contract  must  be  understood  in  its  ordinary  mean- 
ing.   Ample  time  was  allowed  for  the  plaintiff  to  go  to 
the  station,  and  make  all  the  necessary  enquiries ;  but 
after  June  15  he  is  not  to  be  allowed  to  object  to  the 
sheep ;  although  if  he  has  paid  for  more  sheep  than  he 
has  received,  he  can  still  recover  that  money  in  an 
action  for  money  had  and    received.      The   plaintiff 
having  paid  for  the  sheep  before  hand,  ought  to  have 
been  on  the  station  at  the  specified  time,  and  is  now 
precluded  from   taking  any   objection  of  this  kind. 
The  same  argument  applies  to  the  third  count. 

Sheppard  in  reply.  The  plea  admits  that  those  that 
were  sold  were  not  delivered.  As  the  plea  is  pleaded  to 
both  counts,  if  it  is  bad  as  to  one  it  is  bad  altogether. 
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•      *  «  • 
1^^-  -'-^f fePHEN,  C.J.     I  am  of  opinion  that  the  plea  is  bad. 

HicKEY      -jLoa  case  where  the  plaintiff  buys  a  station  with  forty- 
Tooth.  .  \'9}^  thousand  sheep,  "  more  or  less,"  the  Court  can  not 
.-/'•■fix  the  number  of  sheep  that  are  the  subject  of  such  a 
.»..    '  contract,  as  it  is  a  question  for  a  jury.     In  this  case  the 
/  ;--•     plaintiff  was  to  be  on  the  station  to  take  delivery  on  or 
/.'//•'        before  June  15,  and  after  that  time  no  objection  was  to 
"'  •  •  be  made  to  the  sheep  or  station.     In  my  opinion  what 

'  •  •  -  ^  was  sold  was  not  46,000  sheep  at  large,  but  that  number 

;•./'  of  sheep  which  were  habitually  on  that  station.  It  must 

be  taken  on  these  pleadings  that  the  plaintiff  was  on  the 
station  on  June  15,  but  that  he  did  not  then  object  to 
the  sheep  or  stations.  How  could  he  then  know  whether 
the  46,000  sheep  barg^iined  for  were  or  were  not  there  ? 
I  am  of  opinion  that  he  was  not  bound  to  take  such 
objection  before  that  day.  The  third  count  alleges  that 
the  defendant  put  it  out  of  his  power  to  fulfil  his  con- 
tract, e,g.,  the  sheep  contracted  for  might  have  been  re- 
moved and  less  valuable  sheep  recently  purchased  might 
have  been  delivered.  Of  this  the  plaintiff  might  be 
ignorant  until  after  June  1 5.  Is  then  this  stipulation  to 
precludetheplaintiff  from  taking  an  objection  after  that 
day  to  the  sheep  delivered  ?  In  such  a  case,  I  am  of 
opinion  that  he  would  not  be  precluded  by  this  condi- 
tion from  bringing  an  action  for  breach  of  contract. 

Wise,  J.  The  plea  is  bad.  Many  cases  might  occur 
when  if  this  plea  were  good  the  vendee  would  have  no 
remedy  at  all,  and  in  which  the  recovery  of  the  money 
overpaid  would  be  no  adequate  compensation  ;  as,  for 
instance,  if  some  of  the  best  sheep  had  been  taken 
away,  in  such  case  I7s.  6d.  a  head  which  was  the  price 
all  round,  would  not  be  a  fair  measure  of  damages,  in 
respect  of  those  not  delivered. 

Judgment  for  the  plaintiff 
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1862. 


Eales  agaiiist  Osborne  and  others  (a). 

"TkEBT  on  bond  bearing  date  21st  July,  1852,  of     A.  sold  to 
which  Henry    Oaborne   (whose   executors   the  certein  lands 

defendants  were)  was  the  obligor  and  the  plaintiff  the  *<>  which  C. 
^  ^  ^  bad  a  claim, 

obligee.  and  executed 

The  condition  of  the  bond  recited  that  the  plaintiff  pen'Luy'of**'^ 
had  lately  purchased  from  Henry  Oahm^ne  certain  lands  £4000,  con- 
consisting  of  1027  acres  and  one  rood,  granted  to  him  void,  if  he 
by  deed  poll,  dated  30th  December,  1851.     The  con-  ahoulddeliver 

1-.  1.11  1  mi  »t»    rr  r\    i  iii     POSSeSSlon 

dition  of  the  bond  was:  That  if  Henry  Oabome  should  within  twelve 

deliver  possessionof  the  said  lands,  or  John  Eales  should  J^^n^hs^  from 

otherwise  obtain  possession  of  the  said  lands  within  the  2i  July,  1852, 

12  calendar  months  from  July  21,  the  date  of  the  said  ghould  n^ot  be 

writing  obligatory,  and  that  there  should  not  be  at  the  **  the  end  of 

end  of  such  time  any  suit  or  other  proceeding  at  law  or  suit  pendmg^ 

in  equity  pending  against  the  said  Henry  Osborne  or  o?B^wher°b 

any  person  or  persons  claiming  under  him,  or  against  the  B/s  title  as 

said  John  EcUes,  or  any  person  or  persons  claiming  A^'might'be* 

under  him,  whereby  the  title  to  the  said  land  of  the  said  prejudicially 

John  Eales  and  those  claiming  under  him  as  derived  a.  should  pay 

from  the  said  Henry  Osborne  might  be  prejudicially  J^^-.  ^^^» 

affected ;  or  if  the  said  Henry  Osborne,  his  executors  on  2lst  July, 

or  administrators,  should,  on  the  21st  July,  1853,  pay  wwinstituted 

to  the  said  John  Eales,  his  heirs,  executors,  adminis-  by  C.,  but  not 

trators,  or  assigns,  the  sum  of  £2000,  with  interest  for  tween2iJuly, 

the  same  from  the  date  of  the  said  writing  obligatory,  l^^»  filial; 
'J.I.    '    J.         L     J,   a  X  xu  J  •      July,  1853.  B. 

with  interest  at  6  per  cent,  per  annum,  then  and  in  having  sued 

either  such  case  that  the  said  obligation  shall  be  void  ^^^  *^^^ 

or  otherwise  should  remain  in  full  force  and  virtue.        that  he  was 

Averment,  that  he  obtained  possession  of  the  said  recover  the 

land,  within  12  months  from  21st  July,  1852.     Breach,  full  amount 

that  at  the  end  of  such  time  a  suit  in  equity  was  pending 

against  the  said   Henry  Osborne   and  the  plaintiff, 

whereby  the  title  to  the  said  land  of  the  said  plaintiff,  as 

derived  from  the  said  Henry  Osborne  might  be  and  was 

prejudicially  affected.      Traverse  of  the  payment  by 

(a)  Before  Stephen,  C.J.,  MU/ord,  J.,  and  Wise,  J. 
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1862. 


Eales 

V. 

Osborne 
and  others. 


Henry  Osborne  on  July  21st,  1853,  to  the  plaintiff,  of 
£2000  with  interest. 

Plea  traversing  the  breach  assigned  in  the  declara- 
tioD,  and  issue  thereon. 

The  ease  came  on  for  trial  before  Wise,  J.,  at  the  May 
sittings,  when  it  appeared  that  the  bond  sued  upon  was 
given  by  the  defendant  for  the  purpose  of  an  indemnity 
on  the  purchase  of  an  estate  by  the  plaintiff  from  the 
defendant  for  £2000.  The  defendant  obtained  the 
estate  from  Hughes ;  Mrs.  Terry  claimed  as  equitable 
mortgagee  of  the  same  estate  to  an  amount  exceeding 
£2000;  and  the  defendant,  with  knowledge  of  Mrs. 
Terry's  claim,  sold  the  estate  to  the  plaintiff,  the  latter 
taking  the  bond  in  question  to  protect  him  from  such 
claim.  The  evidence  showed  that,  under  a  decree  in 
equity  the  plaintiff  as  the  owner  in  fee  of  the  property 
in  question  had  paid  Mrs.  Terry  for  principal,  interest, 
and  costs  of  such  an  amount,  which,  together  with  his 
own  costs,  exceeded  the  amount  of  the  penalty,  and  the 
jury  found  a  verdict  for  the  plaintiff  accordingly  for 
the  full  amount  of  the  penalty.  Leave  was  reserved  for 
the  plaintiff  to  move  to  enter  a  non-suit,  or  a  verdict 
for  the  defendant,  or  to  reduce  the  damages  to  such  sum 
as  the  Court  should  think  fit. 


Oct.  8, 1862.  Martin,  Q.  C,  accordingly  obtained  a  rule  nisi  on 
the  grounds  that  the  title  to  the  lands  in  question  as 
derived  from  Henry  Osborne  was  not  shown, — that 
there  was  no  evidence  that  such  title  was  prejudicially 
affected  in  point  of  law, — and  that  if  such  title  had 
been  prejudiced  the  only  amount  recoverable  was  the 
amount  of  the  damage  sustained,  and  that  was  limited 
to  £2000,  and  interest. 


Sir  W.  Manning,  Q.C.,  and  Stephen  showed  cause. 
The  defendant  having  sold  this  property  was  under  his 
contract  bound  to  release  it  from  every  encumbrance 
upon  it ;  and  this  bond  which  only  relieved  the  plaintiff 
under  certain  contingencies  did  not  give  to  the  plaintiff 
the  security  to  which  as  purchaser  he  was  entitled   If  on 
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the  21  st  July,  1853,  no  suit  had  been  in  existence,         ^8C2. 
although  the  next  day  Mrs.  Terry  had  commenced  pro-        Ealks 
ceedings,  the  plaintiff  would  have  been  without  any      osbornk 
remedy.    He  would  have  paid  the  full  price  for  the  pro-    and  others, 
perty,  and  remained  liable  toMrs.  rerr2^'8 encumbrances, 
their  burden  being  thus  shifted  from  the  vendor  to  the 
vendee.     But  the  contingency  provided  for  by  this  bond 
having  happened, and  the  defendant  havingneither  paid 
nor  tendered  the  £2000,  as  he  might  have  done  accord- 
ing to  the  terms  of  the  bond,  the  bond  stands  in  full 
force  with  the  breach  which  has  been  assigned  in  this 
declaration.      The  condition  of   the  bond  is   for  an 
absolute     forfeiture    upon     the     event    which     has 
happened.     The  bond  contemplated  possible  litigation, 
and  was  intended  to  cover  the   actual  risk  ran ;   and 
the  obligee  is  therefore  entitled  to  the  damages  given 
by  the  jury  including  Mr.  Terry  a  debt,  interest,  and 
costs,  and  his  own  costs. 

Martin,  QrC,  and  Fauceit  contra.  This  bond  is  con- 
ditioned to  pay  a  lesser  sum  on  a  day  certain,  and  is 
therefore  within  the  provisions  of  4  &  5  Anne,  c.  16,  ss. 
12,  13  (a).  [Stephen,  O.J.  That  statute  only  applies 
to  money  bonds.]  Although  this  bond  contains  another 
alternative,  it  still  comes  within  thewordsof  the  statute; 
and  the  Judicial  Committee  of  the  Privy  Councilin their 
judgment  say  (6) — "  at  law  the  bond  would  be  forfeited, 
the  claim  was  pending  on  July  21, 1853,  and  dismissed 
on  the  22nd.  The  reasonable  interpretation  of  the  con- 
tract appears  to  be  that  the  bond  should  stand  as  an  in- 
demnity t<5  the  purchaser  against  this  claim,  to  the 
extent  of  the  purchase  money  and  interest." 

The  title  so  derived  from  Osborne  must  mean 
Osborne's  title,  and  his  title  was  a  grant  from  the 
Crown.  The  prejudice  to  the  title  was  irrespective  of, 
and  antecedent  to,  Osborne's  title  altogether.  The  argu- 
ment is  not  that  the  title  should  be  secured  under  all 
circumstances,  but,  "  so  far  as  it  is  derived  from  Os- 
home ;"  and  it  was  not  intended  to  refer  to  any  titl©  as 

(a)  1  Chitty's  Statates,  328.  (6)  Appendix  22. 

H— 2 
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18C2.         derived  irom  the  original  promisee  of  the  grant.    Any 
Kales        other  construction  would  give  no  effect  to  these  words. 

a^d^oUiera  STEPHEN,  C.J.  I  am  of  opinion  that  the  verdict 
must  stand.  The  statute  of  4  &  5  Anne,  c.  16,  does  not 
apply,  because  this  is  not  a  case  of  a  bond  conditioned 
simply  for  the  payment  on  a  day  certain  of  a  less  sum, 
which  must  be  taken  to  mean  a  sum  certain  or  ascer- 
tainable without  enquiry.  And  in  this  bond  another 
condition  is  coupled  with  the  condition  for  the  pay- 
ment of  money.  The  object  of  the  statute  of  Anne 
was  to  meet  the  case  of  an  ordinary  money  bond,  with  a 
penalty  conditioned  for  the  payment  of  a  lesser  sum  on 
a  day  certain,  and  to  provide  that  any  payment  which, 
if  made  at  the  very  day,  would  be  pleadable  as  a  defence 
at  Common  Law,  might,  if  made  after  that  day  and 
before  action,  be  pleaded  under  the  statute.  In  the 
present  case,  although  the  bond  might  have  been  for- 
feited if  at  the  end  of  the  time  specified,  there  had  been  a 
suit  in  equity pendingagainstthe  defendant]  yet,if  such 
suit  had  b^en  compromised  or  dismissed  the  next  day, 
at  only  a  cost  of  a  small  sum,  it  could  not  have  been  con- 
tended that  more  than  such  small  sum  would  be  payable. 
It  is  not,  therefore,  a  bond  within  the  statute, but  simply 
a  bond  in  the  nature  of  an  indemnity  bond.  The 
Judicial  Committee  of  the  Privy  Council  could  not  have 
taken  any  other  view  of  the  defendant  s  position  at  law 
for  in  one  of  the  judgments  (a)  which  are  upheld  by  the 
Judicial  Committee,  this  Court  expressly  held  in  this 
very  case,  when  in  equity,  that  the  statute  of  Anne  did 
not  apply.  In  this  action  the  plaintiff  is  entitled  to  the 
penalty  mentioned  in  the  bond,  and  if  the  defendant 
be  entitled  to  any  relief,  it  must  be  obtained  by  a  suit 
in  equity.  In  such  a  suit,  if  it  appeared  that  the 
plaintiff  had  only  been  obliged  to  pay  Mrs.  Terry 
£500,  the  decree  would  be  that  the  bond  should  be  de- 
livered up,  upon  the  defendant  repaying  the  plaintiff  the 
amount  thus  paid  out  of  pocket.  If,  therefore,  under 
circumstances  thus  favourable  to  Osborne,  his  liability 

(a)  December,  1860. 
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would  have  been  only  £500,  I  see  no  reason  why 
in  the  present  case  Osborne  ought  not  to  pay  the 
penalty  in  full  when  that  amount  has  been  paid  by  the 
plaintiff. 

Is  then  the  bond  forfeited  at  all  ?  I  think  that  it  is^ 
because  although  Osborne  possessed  a  grant  from  the 
Crown,  the  title  derived  by  Bales  as  a  purchaser  from 
Osborne  was  prejudicially  affected. 

MiLFORD,  J.  I  am  of  the  same  opinion.  The  Judicial 
Committee  of  the  Privy  Council  adopted  the  decision 
given  by  this  Court,  that  this  bond  was  not  within  the 
statute  of  Anne,  which  only  refers  to  bonds  under  which 
a  sum  of  money  was  to  be  paid,  and  nothing  else.  The 
words,  "  as  derived  through  Osborne,"  may  have  been 
inserted  to  meet  some  title  transmitted  to  Bales  from 
some  one  else ;  and  if  this  be  so,  the  title  derived 
through  Osborne  is  the  same  as  Osborne's  title,  that  is, 
as  that  title  was  then,  subject  to  an  equitable  mort- 
gage to  some  one  else. 

Wise,  J.  I  am  of  the  same  opinion.  The  judgment 
of  this  Court,  which  was  adopted  by  the  Judicial  Com- 
mittee of  the  Privy  Council,  was  that  this  bond  was  not 
within  the  statute  of  Anne,  or  the  statute  of  8  and  9 
W.  III.,  c.  11.  But  even  if  these  statutes  could  be 
held  to  have  any  application,  the  plaintiff  is  not  in  a 
position  to  avail  himself  of  their  provisions,  because  he 
has  not  paid  the  sum  and  interest  into  Court.  The 
statute  only  applies  to  cases  where  payment  of  the  sum 
before  the  day,  or  payment  with  the  costs  after  the  day, 
would  be  the  only  money  due  by  the  obligor ;  but  in 
the  present  case  the  amount  would  vary  according  to 
circumstances.  I  am  satisfied  that  the  breach  as- 
signed has  been  proved  by  the  facts  of  the  case. 
The  existence  within  the  period  specified  of  a  suit, 
whereby  the  land  was  affected,  arising  from,  or  con- 
sequent upon,  its  transmission  from  Henry  Osborne 
would  be  a  sufficient  breach.  Here  the  encumbrance 
fastened  on  the  land,  notwithstanding  the  grant  from 
the  Crown ;  and  it  was  a  matter  affecting  the  land. 
We  are  not  in  a  position  to  decide  what  the  amount  of 
the  damages  ought  to  be.  Rule  discharged. 


1862. 


Ealbs 

V. 

Osborne 
and  others. 
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j^^    ^  Ex  "parte  Main. 

A  married  TN  this  case  it  appeared  from  the  affidavits  that 
woman  has  no  -*-     Messrs.  Jf  iri  and  Ooldaborough  h&d  two  stations 

TK)wcr  to 

impound  on  the  Murray,  Tattaila  and  Pericoola;  on  one  of 
own  nime.^''    which,  known  as  Tattaila,  they  had  enclosed  a  paddock 

QtuBre,  of  nine  hundred  acres  at  a  cost  of  £500,  for  the  purpose 
free  selector  oi  feeding  valuable  cattle.  Mrs.  Isabella  Main  had 
under  section  q^  January  28rd,  1863,  under  the  provisions  of  the 
LandaAliena-  Crown  Lands  Alienation  Act  of  1861,  purchased  con- 
*m"*  und  ^^    ditionally  forty  acres  of  land,  paid  the  necessary  deposit, 

Senible,  and  received  from  the  land  agent  at  Moama  the  follow - 
sekctor'^haa     i°g  i^eceipt : — '*  Received  from  Isabella  Main  of  Pent- 

an  equitable  j^nd  Hills  the  sum  of  £10,  beinff  a  deposit  of  five 
estate  in  fee  '  o  jt 

An  im-  shillings  per  acre  on  forty  acres  of  unimproved  land 

perfect  des-  situated  at  Pericoola,  in  the  county  of   Cadell,  and 

cnption  of  '  . 

the  place         which  I  have  selected  by  a  written  application  as  a 

CTLttle  were      purchase  under  the  13th  section  of  the  Land  Aliena- 

trcspassing  in  tion  Regulations,  dated  1st  November,  186 J. — Signed, 

dum  left  with  G^o,  Mansell,  agent  for   the   sale  of   Crown  Lands." 

the  pound-       Having  received  the  above  receipt,  Mrs.  Main  entered 

keeper,  under  -•        i         ,  i     i        <.  ^    p 

section  12  of    the  enclosed  paddock  of  900  acres  before  mentioned 

i^ng  Act!^do%8  ^^^  pitched  her  tent  there,  forty  acres  in  the  middle  of 
not  make  the  it  having  been  measured  off  by  Mr.  Main  and  a  Mr. 
ill^al"  °^  Fletcher,  and  marked  off  with  pegs.  In  this  paddock 
was  a  gangway,  at  which  the  cattle  were  accustomed 
to  water.  Fletcher  deposed  that  he  was  carrying 
about  Mrs.  Main's  family  and  certain  loading  with  a 
cart  and  horses  belonging  to  a  Mr.  Johnson  under  an 
understanding  that  he  was  to  remove  the  furniture 
and  provisions,  "  in  the  event  of  Mrs.  Main  feeling 
desirous  of  moving  further  " ;  and  "  that  he  was  com- 
pelled to  go  where  Mrs.  Main  desired  him  to  go."  On 
January  27th  seven  bulls  and  a  cow  and  heifer  belong- 
ing to  Kirk  and  Goldsborough  came  within  the  portion 
of  land  thus  marked  off  with  pegs  in  the  centre  of  the  900 
acre  paddock,  and  were  impounded;  the  following  being 
a  copy  of  the  detainer  lodged  with  the  poundkeeper, 
"  Sir,  I  hereby  impound  in   your  pound  at  Moama 
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seven  bulls  above  twelve  months  old,  also  one  cow  and         1863. 
heifer  calf  for  trespassing  on  my  land  at  Pericoola.    On      Ex  parte 
the  bulls  I  claim  £5  per  head,  for  the  cow  and  calf  I        Main. 
claim  ninepence  each.    Supposed  to  belong  to  Kirk  and 
Goldsborough. — Signed,  Isabella  Main,  per  J,  James 
Main,  Agent."    The  cattle  were  afterwards  released  by 
Kirk  and  Goldsborough^y/ho  paid  under  protest  the  fees 
demanded.     On  7th  February  Mrs.  Isabella  Main  was 
summoned  for  illegally  impounding  the  said  cattle.    On 
11th   February  Mr.   Main  appeared  "as   agent   for 
Isabella  Main  "  his  wife,  and  pleaded  not  guilty.     The 
affidavit  of  Mr.  Main  continued  :  "  the  case  was  con- 
ducted by  G.  Kirk,  on  behalf  of  himself  and  his  co- 
complainant,  and  the  ground  upon  which  he  rested  the 
charge  of  illegality  in  the  impounding  w^as  that  a  breach 
of  section  1 2  of  the  Act  had  been  committed  by  Isabella 
Main  by  her  land  having  been  described  in  her  detainer 
at  the  time  of  the  impounding  by  the  words  *  my  land 
at  Pericoola;'   it  being  alleged  that  the  land  should 
have  been  described  as  at*Tattaila.'  "  Several  witnesses 
having  been  examined  to  prove  that  the  land  wasknown 
as  Tattaila,  and  Mr.  Main  having  contended  in  favour 
of  the  suflBciency  of  the  description  in  the  detainer,  the 
police  magistrate  made  the  following  order : — "  Case 
proved,  fined  ten  pounds,  in  default  of  payment  to  be 
levied  by  distress;  and,  in  default  of  sufficient  distress, 
to  be  imprisoned  two  months  in  Her  Majesty's  gaol  at 
Deniliquin.      The   poundkeeper   to  refund  damages." 
Against  this  order  a  rule  nisi  for  a  prohibition  was 
obtained  on  the  following  grounds: — first,  that  Isabella 
Main  only  was  summoned  while  the  said  order  was 
against  Isabella  Main  and  Johri  James  Main]  second, 
that  the  place  from  which  the  cattle  were  impounded 
was  sufficiently  described  in  the  memorandum  left  with 
the   poundkeeper   under    19    Vic,  No.  36,   sect.   12; 
thirdly,   that    the    magistrate    acted   erroneously   in 
directing  the  poundkeeper  to  refund  the  damages,  and 
that  he  exceeded  his  jurisdiction  in  so  doing. 

Faucett  now  moved  that  the  rule  be  made  absolute. 
Mrs.  Isabella  Main  was  summoned  for  illegally  im- 
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Main. 


18Q3.  pounding  cattle,  under  s.  28  of  the  Impounding 
Ex  pai-te  Act ;  of  which  offence  it  is  evident  she  was  not  guilty, 
as  the  misdescription  contained  in  the  memorandum 
could  not  possibly  render  the  impounding  illegal;  for  as 
soon  as  the  cattle  were  delivered  into  the  public  pound, 
the  impounding  was  concluded.  Such  exactness  of  des- 
cription as  that  required  by  the  magistrate  is  not 
necessary.  But  assuming  that  the  description  was 
insufficient,  Mrs.  Main  could  only  be  guilty  of  an 
offence  against  the  concluding  portion  of  section  12,  as 
being  "  contrary  to  the  directions  and  provisions  "  of 
the  Act,  in  which  case  the  justices  could  only  fine  the 
offender  "  asum  not  exceeding  £10."  The  convicting 
magistrate  by directingthefeesioberefunded,attempted 
to  call  in  aid  the  powers  which  section  28  purports  to 
give  where  excessive  damages  have  been  claimed  and 
paid,  and  seems  to  have  convicted  the  applicant  under 
both  section  12  and  section  28,  having  apparently 
inflicted  a  fine  under  the  former,  and  ordered  the  fees  to 
be  refunded  under  the  latter,  which  he  had  no  power  to 
do.  If  Mrs.  Main  had  been  summoned  for  offending 
against  section  28,  his  duty  then  would  have  been  to  have 
"  assessed  the  amount  of  compensation,"  to  which  the 
owner  of  the  cattle  would  have  been  entitled  and  to  have 
allowed  him  to  recover  it  "as  hereinbeforedirectedforthe 
recovery  of  anydamages  according  to  any  rate  soallowed 
as  aforesaid,"  but  he  could  not  have  ordered  the  fees  to 
be  refunded.  But  it  is  contended  thatunder  a  summons 
for  an  illegal  impounding,  the  magistrate  had  no  right 
to  consider  whether  an  offence  had  been  committed 
against  the  provisions  of  section  28.  The  present 
order  is  also  bad,  because  it  was  made  against  both  the 
husband  and  wife,  whereas  only  the  wife  was  summoned. 

Martin,  Q.C.,  contra.  This  is  a  most  important  case. 
From  the  affidavits  it  appears  that  Messrs.  Kirk  and 
Goldshorough  have  stations  on  the  Murray,  and  that  they 
have  enclosed  and  improved  a  paddock  of  900  acres  in 
which  they  keep  certain  valuable  stock.  In  the  middle 
of  this  enclosed  paddock  Mrs.  Main  has,  under  the 
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Lands  Occupation  Act,  made  a  free  selection  of  40  acres  ^S^- 
and  marked  them  off  with  pegs,  but  not  enclosed  them  Ex^  parte 
with  any  fence;  the  only  authority  which  she  produced 
being  a  receipt  for  £10  given  to  her  by  the  land  agent. 
A  few  days  afterwards  seven  bulls  belonging  to 
Messrs.  Kirk  and  Goldsborough  were  impounded  by 
Mrs.  Main  for  crossing  over  the  40  acres  thus  pegged 
off.  It  is  submitted  that  such  a  proceeding  is  not 
countenanced  by  law.  Assuming  that  this  Court  has 
jurisdiction  to  review  the  decision  of  the  justices  as  to 
what  is  an  illegal  impounding,  the  authorities  show 
that  the  decision  of  the  justice  in  the  present  case  was 
correct,  and  that  the  impounding  was  illegal.  Where 
the  land  on  which  cattle  stray  is  not  enclosed  with  a  suffi- 
cient fence,  the  tenant  cannot  lawfully  distrain  them 
until  he  has  given  notice  to  the  owner  of  the  cattle  that 
they  are  upon  his  land  and  thus  afforded  him  an  oppor- 
tunity of  removing  them,  because  it  is  the  tenant's  fault 
that  he  did  not  repair  his  fences.  If  the  owner  of  the 
cattle  suffers  them  to  continue  there  after  the  notice, 
they  are  then  trespassers,  and  can  be  distrained  for  the 
damage  done  after  notice;  note  (4)  to  Poole  v. 
Longuevill  (a).  Carruthera  v.  Hollis  (h).  [Stephen, 
C.J.  If  A  is  the  owner  of  land  which  B  is  not  bound 
to  fence,  must  A  give  notice  before  he  impounds  cattle 
dannage  feasant  ?]  If  the  tenant  intends,  by  making  a 
distress, to  insist  uponhisrighttopreventthe  trespassing 
of  cattle,  the  law  obliges  him  to  enclose  his  land  or  to 
give  notice  to  the  owner  of  the  cattle.  This  doctrine 
has  been  recognised  very  recently  in  the  case  of 
Singleton  v.  WUliamaon  (e).  [  Wise,  J.  In  that  case 
the  tenant  was  bound  to  fence.]  He  also  referred  to 
Powell  V.  Salisbury  {d)\  Holhatch  v.  Warner  (e).  Such 
being  the  rule  at  common  law,  the  Impounding  Act  (/), 
without  in  any  way  qualifying  this  obligation, empowers 
any  person  in  occupation  of  land  by  lease,  license,  or 
other  authority  granted  by  or  on  behalf  of  the  Crown, 

(a)  2  Wms.  Sda.,  284  (e).  (6)  8  A.  &  E.,  113. 

(c)  .31  L.J.,  Ex.  17.     8  Jur.  N.S.  60. 
(ri)  2  C.  &  J.,  391.  (6)  Cro.  Jac,  665. 

(/)  19  Vic,  No.  34,  sect.  33. 
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1^3-  to  impound  any  cattle  trespassing  thereon ;  but  if  the 
Ex  parte  land  is  unenclosed,  the  notice  required  by  the  common 
Main.  j^^  must  be  sent  to  the  owner  of  the  cattle.  It  did  not 
appear  that  Mrs.  Main  had  any  lease,  license,  or  other 
authority  granted  by  the  Crown,  as  the  receipt  given 
by  the  land  agent  cannot  be  considered  to  be  such  an 
authority,  and  is  manifestly  void  for  uncertainty.  The 
Crown  Lands  Alienation  Act  in  the  section  (a)  under 
which  this  selection  was  made  makes  a  certain  pro- 
vision where  more  than  one  application  is  made  for  the 
same  land;  and  it  is  implied  therefore  that  there  must  be 
some  kind  of  description  sufficient  for  the  purposes  of 
identification.  There  was  therefore  no  evidence  to  show 
that  Mrs.  Main  was  in  occupation  of  that  piece  of  land 
on  which  the  distress  was  made,  or  had  any  right  what- 
ever to  impound  these  cattle.  The  evidence  also  shews 
that  this  was  improved  land,  which  is  not  subject  to  free 
selection ;  and  therefore  the  impounding  was  illegal. 
Lastly,  the  jurisdiction  vested  by  the  Act  in  the  justices 
to  declare  the  illegality  or  otherwise  of  impounding  is 
not  subject  to  review  by  this  Court.  It  is  neither  a 
conviction  or  order,  and  therefore  not  within  the 
Justices  Acts.  The  justices  are  to  enquire  into  the 
circumstances,  and  if  they  adjudge  an  impounding 
illegal,  they  are  under  sect.  28  to  assess  the  amount  of 
compensation,  and  that  amount  is  to  be  recovered  in 
some  other  proceeding  over  which  this  Court  has  juris- 
diction ;  but  this  Court  has  no  jurisdiction  to  review 
the  adjudication  as  to  the  legality  or  illegality  of  theira- 
pounding.  As  the  order  was  made  under  sect.  28,  it 
may  be  admitted  that  that  portion  which  inflicts  a  fine  of 
£10  cannot  be  sustained,  and  the  Court  will  reject  it  as 
surplusage.  As  Mrs.  Main  was  a  married  woman,  any 
.  estate  in  the  land  which  she  might  take  would  at  once 
pass  to  her  husband  ;  and  he  alone  would  be  entitled 
to  impound.  If  on  the  whole  of  the  depositions  the 
Court  can  see  that  this  impounding  w^as  illegal,  the 
Court  will  sustain  the  conviction,  although  they  may 
think  that  this  order  cannot  be  supported, 
(a)  25  Vic,  No.  1,  s.  13. 
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Faucett  in  reply.  The  information  and  summons  1^^ 
were  against  the  wife  alone  for  illegally  impounding,  Ex^  parte 
and  the  magistrate  held  the  ease  to  be  proved  because 
the  place  was  wrongly  described — i.e.,  with  a  wrong 
name  in  the  detainer.  But  by  the  order  he  not  only 
adjudged  the  illegality  of  the  impounding,  but  also 
inflicted  a  fine  under  sect.  12;  and  it  is  therefore  clearly 
bad.  The  Court  cannot  see  under  what  section  the 
magistrate  acted,  and  cannot  therefore  amend  by  striking 
out  the  excess.  It  is  contended  that  the  wife  has  the 
estateunderthepurchase;  and  that  she  and  her  husband 
are  jointly  seised.  She  does  not  lose  all  her  interest 
during  her  husband  s  life ;  but  she  has  an  interest,  and 
therefore  if  she  impounds  and  her  husband  sanctions  it, 
the  distress  is  lawful.  [Milford,  J.  She  has  the 
reversion ;  but  the  cattle  trespassing  can  only  injure 
the  rents  and  profits,  which  are  her  husband's.]  It  is 
submitted  that  the  intention  of  the  Legislature  was  to 
give  to  free  selectors  a  fee  simple  conditioned  upon  the 
performance  of  certain  conditions.  [Milford,  J.  This 
is  a  sale  of  land  by  the  Crown,  and  when  the  money  is 
paid  the  Crown  becomes  a  trustee  for  the  person  who 
has  paid  the  money;  in  the  present  case  the  legal 
estate  is,  I  think,  in  the  Crown,  and  Mrs.  Main  has  an 
equitable  estate  in  fee,  there  being  no  conveyance,  and 
her  husband  is  entitled  to  the  rents  and  profits. 
Stephen,  C.J.  If  the  land  was  bought  with  the 
husband's  money,  the  husband  would  possess  the 
equit>able  fee.]  It  is  submitted  that  the  estate  of  a 
free  selector  is  not  an  equitable  estate,  but  a  new 
estate  defined  by  statute;  and  therefore,  either  as 
owner,  or  as  a  person  occupying  by  the  authority  of  the 
Crown,  Mrs.  Main  was  entitled  to  impound  in  her  own 
right.  [Wise,  J.  The  word  owner  or  occupier  in  the 
Impounding  Act  means,  according  to  sect.  1,  any  per- 
son occupying  any  waste  lands  of  the  Crown  under  any 
lease,  license,  or  other  proper  authority;  but  when  once 
granted,  the  land  is  no  longer  waste  lands  of  the  Crown.] 
Robertson  v.  Norris  (a)  and  Stephen's  Commentaries 
(6)  were  also  referred  to. 

(a)  11  Q.B.  916.  (6)  2  vol.,  p.  274. 


114  SUPREME  COURT  REPORTS. 


Main. 


1^^  Stephen,  C.J.    The  facts  of  the  case  are  these,  as 

Ex^  parte  they  appear  on  the  affidavits.  JaToes  Main,  and 
laahdla  Main  his  wife,  were  travelling  about  in  a  hired 
cart  which  carried  their  furniture,  and  which,  it  was 
agreed,  should  set  them  down  wherever  they  pleased. 
They  came  from  Pennant  Hills  to  Moama,  and  Mrs* 
Main  selected  forty  acres  there,  in  an  enclosed  paddock 
of  900  acres,  on  one  of  the  stations  belonging  to  Messrs. 
Kirk  and  Goldsborough.  She  then  paid  £10  at  the  land- 
office,  and  obtained  a  receipt ;  and,  no  particular  land 
having  been  surveyed,  or  in  any  way  pointed  out,  her 
husband  entered  this  paddock,  and  pegged  out  forty  acres 
in  the  centre  of  it,  erecting  their  tent  near  a  gangway, 
which  the  animals  feeding  in  that  paddock  were  accus- 
tomed to  pass  in  going  to  water.  The  receipt  for  the 
purchase  money  was  obtained  on  the  23rd.  On  the  27  th 
seven  bulls,  coming  to  this  gangway  to  water,  were 
caught  almost  as  in  a  trap,  and  impounded  by  the 
husband,  not  in  his  own,  but  in  his  wife's  name  ;  the 
memorandum  required  by  the  Act  being  signed  by  him 
as  his  wife's  agent,  and  the  damages  claimed  being  £35 
Is.  6d.  The  place  of  seizure  wSpS  therein  stated  to  be 
Pericoola.  Mrs.  Main  was  then  summoned  to  the 
Moama  Police  Court  for  illegally  impounding  cattle; 
and  her  husband  appeared  on  her  behalf,  and  pleaded 
not  guilty.  The  case  was  gone  into,  and  the  receipt 
for  the  purchase  money  being  produced,  it  appeared  to 
be  a  receipt  for  the  purchase  money  of  "  forty  acres 
situated  at  Pericoola."  It  was  sworn  that  the  place 
where  the  cattle  were  seized  was  not  called  Pericoola, 
butTattaila;  and  thereupon  the  adjudicating  magis- 
trate, conceiving  that  the  impounding  was  illegal, 
made  the  following  minute: — "Case  proved — fined 
£10.  In  default  of  payment,  to  be  levied  by  distress ; 
and  in  default  of  sufficient  distress,  to  be  imprisoned 
two  months  in  her  Majesty's  gaol  at  Deniliquin.  The 
poundkeeper  to  refund  the  damages." 

Whether  Mr.  or  Mrs.  iVain  was  to  be  imprisoned  is  not 
very  clear.  But  the  fine  of  £10  was  evidently  inflicted 
pursuant  to  sect.  12,  which  directs   the  person  im- 
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pounding  to  specify  to  the  poundkeeper  in  writing         ^^'^' 
the  number  and  kinds  of  the  cattle  impounded,  the      Ex  parte 
name  of  the  owner,  "  the  place  where  the  said  cattle 
&c.  were  trespassing/*  and   the   amount  of   damages 
claimed,  under  a  penalty  not  exceeding  £10  for  each 
offence. 

I  am  of  opinion  that,  although  the  description  of  the 
place  was  a  wrong  and  imperfect  description,  and  might 
render  the  offending  party  liable  to  a  fine  under  sect.  12, 
it  did  not  make  the  impounding  illegal ;  which  was  the 
offence  with  which  Mrs.  Main  was  charged.  Under 
sect.  28,  which  makes  provision  in  case  the  impound- 
ing or  amount  of  damages  claimed  is  disputed,  it  is 
directed  that  "if  it  shall  appear  (i.e.  to  the  adjudi- 
cating justices)  that  such  impounding  was  illegal,  or 
that  the  damages  claimed  are  excessive,  and  that 
ordinary  damages  would  have  satisfied  the  merits  of 
the  case,  then  such  justices  shall  order  accordingly." 
That  is,  shall  adjudicate  accordingly,  and  thereupon 
make  an  order  for  the  return  by  the  poundkeeper  of 
all  the  damages  paid,  if  they  think  the  impounding 
illegal ;  or,  if  they  think  the  damages  excessive,  of  so 
much  as  may  be  excessive.  But  in  the  present  case 
the  magistrate  inflicted  a  fine  of  £10,  which  he  had 
clearly  no  right  to  inflict.  That  fine,  therefore,  must 
be  returned. 

He  has  also  adjudicated  that  the  impounding  was 
invalid,  for  a  bad  reason;  because,  although  under  sect. 
12  a  penalty  is  imposed  for  a  misdescription  of  the 
place  where  the  cattle  were  trespassing,  that  did  not 
make  the  impounding  illegal.  But  if  we  see  that  this 
adjudication  of  illegality  can  be  supported  for  another 
and  good  reason,  the  prohibition  must  be  refused.  I 
am  of  opinion  that  the  impounding  was  illegal,  because 
Mrs.  Main,  being  a  married  woman,  had  no  power  to 
impound  in  her  own  right  and  name.  If  she  illegally 
drove  cattle  about,  the  party  injured  must  have  sued  her 
husband  and  herself;  and  if  she  went  to  a  pound  to  im- 
pound cattle,  it  would  be  the  duty  of  the  poundkeeper 
to  ascertain  whether  she  was  acting  under  the  authority 
of  her  husband,  as  a  wife  is  not  ordinarily  her  husband's 
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18^^^        agent  for  such  a  purpose.     If  the  cattle  had  been 
Ex^  parte     replevied,  she  could  not  have  avowed  the  distress  as 
made  by  herself  alone. 

I  am  also  inclined  to  think  that  a  free  selector,  or 
other  peraon  claiming  land  in  his  own  right,  but  before 
grant,  cannot  impound  cattle  under  this  Impounding 
Act.  The  Impounding  Act,  in  sect.  33,  gives  that 
power  to  persons  occupying  lands  by  virtue  of  lease* 
license,  or  other  authority  of  the  Crown;  but  does  not 
nor  does  the  first  section,  contemplate  the  case  of  persons 
occupying  in  their  own  right.  That  section  refers  to 
persons  in  the  occupation  of  Crown  lands;  but,  when 
the  purchase  money  has  been  paid  by  a  free  selector,heis 
in  possession  as  equitable  owner  in  fee  in  his  own  right. 
The  legal  title  to  the  land,  no  doubt,  remains  in  the 
Crown ;  but  the  equitable  owner  can  hardly,  I  think, 
be  said  to  occupy  it  by  the  authority  of  the  Crown, 
under  such  circumstances,  within  the  meaning  of  the 
enactment.  I  give  this,  however,  as  an  impression 
merely,  in  a  view  chiefly  to  legislative  interposition, 
should  the  matter  be  thought  of  sufiicient  importance 
to  demand  it. 

It  may  also  be  doubted,  whether  the  selection  itself 
in  this  case  was  not  unauthorised,  as  being  on  land 
not  open  to  selection  as  "containing  improvements"; — 
and  also,  because  the  receipt  showed  that  Mrs.  Main 
purchased  land  at  Pericool a,  whereas  the  evidence  proved 
that  the  land  on  which  the  distress  was  made  was  not 
Pericoola,  but  Tattaila.  An  authority  to  select  land  at 
A.  is  clearly  no  authority  whatever  to  select  land  at  B. 

As  to  costs  none  are  given  on  either  side  ;  not  to  the 
respondents,  or  to  the  magistrate,  for  the  adjudication 
was  clearly  wrong  as  to  the  fine,  and  it  was  only  acciden- 
tally right  as  to  the  illegality  of  the  impounding.  The 
ground  on  which  the  adjudication  is  sustained  as  to  that 
portion  of  it  was  not  taken  either  by  them  or  the  magis- 
trate ;  and  we  give  no  costs,  on  the  other  hand,  to  the 
appellants  Main  and  his  wife,  if  only  because  of  the 
exceeding  oppression  and  irregularity  of   their  pro- 
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ceedings,  and  also  of  their  now  partially  failing  on         1^3. 

their  appeal.  Ex  parte 

Main. 

(a)  Wise,  J.  We  can  see  clearly  that  the  impound- 
ing was  illegal,  because  a  married  woman  cannot 
impound ;  and,  as  the  memorandum  left  with  the 
poundkeeper  purports  to  be  signed  by  James  Main  as 
agent  for  Mrs.  Main,  we  cannot  assume  that  it  was  his 
act.  From  the  land  regulations  it  appears  that  free 
selectors  must  send  in  a  description  of  the  land  they 
propose  to  purchase,  but  that  condition  does  not  seem 
to  have  been  fulfilled.  The  question,  whether  the 
ri^ht  of  impounding  cattle  dama{/e  feasant  depends 
on  the  possession  of  the  freehold  of  the  land  trespassed 
upon,  or  whether  the  right  to  the  exclusive  possession 
of  land  would  not  be  sufficient,  will  have  to  be  decided 
when  it  arises ;  but  it  is  one  on  which  I  desire  it  to 
be  considered  that  I  have  ofiered  no  opinion  on  the 
present  occasion.  Whatever  rights  the  free  selector 
may  have,  he  does  not  appear  to  be  a  person  occupy- 
ing waste  lands  belonging  to  the  Crown  as  spoken  of 
in  the  first  section  of  the  Impounding  Act. 

Prohibition  refused. 


(a)  Mil/ord,  J.,  although  suggesting  the  doubt  ooder  sect.  33 
for  consideration,  took  no  part  in  the  judgment,  not  having  heard 
all  the  argument. 
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April  10. 

A  magiB- 
trate  issued  a 
warrant  for 
the  apprehen- 
sion ot  Abel 
Whitehead, 
under  which 
the  constable 
arrested  Ahel 
Whiiehou^e, 
Held,  in  the 
absence  of 
evidence  of 
the  person 
arrested 
being  known 
dMAbelWhU^- 
head,  that  the 
arrest  was 
illegal. 

Where  a  con- 
stable appre- 
hends a  per- 
son for  a  mis- 
demeanor, 
the  constable 
is  bound  to 
have  in  his 
possession  the 
warrant  on 
which  he 
seeks  to 
arrest  the 
prisoner  and 
to  shew  it  to 
the  person 
arrested  on 
demand. 


The  Queen  against  Whitehouse. 

^FECIAL  case  reserved  for  the  consideration  of  the 
Judges,  under  13  Vic,  No.  8,  from  the  Quarter 
Sessions  holden  at  East  Maitland. 

The  prisoner  Ahel  Whitehouse  was  charged  with 
assaulting  a  constable  in  the  execution  of  his  dutj^ 
There  was  a  second  count  charging  a  common  assault. 

It  appeared  at  the  trial  that  one  Donohoe,  who  was 
a  constable,  had  a  warrant  against  the  prisoner.  The 
warrant,  however,  was  for  the  apprehension  of  one 
Abd  Whitehead  and  others,  on  a  charge  of  assault  on 
one  Samuel  Leely.  Donohoe  left  the  wai*rant  with 
another  constable  who  had  in  charge  two  other  persons 
named  in  it,  and  proceeded  about  100  yards  to  a  yard, 
when  he  saw  the  prisoner,  and  told  him  that  he  had  a 
warrant  for  him  for  assaulting  Samuel  Leely,  calling 
the  prisoner  at  the  same  time  by  the  name  of  White- 
head. The  prisoner  said,  "I  have  nine  names  or 
twenty -nine  names,  but  that  never  was  one  of  them/' 
Prisoner  then  asked  the  constable  to  read  the  warrant 
or  to  show  it  to  him.  The  constable  said  there  was  no 
occasion.  Prisoner  then  used  threatening  language, 
and,  after  committing  what  in  law  amounted  to  an 
assault  on  the  constable,  although  no  blow  was  struck, 
refused  to  be  taken.  SaTnuel  Leely  who  was  present, 
then  went  at  Donohoe  s  request  for  the  constable  who 
had  the  warrant.  The  constable  on  his  return  read 
the  warrant  to  the  prisoner,  who  at  once  said  "  Now 
111  go/*  and  he  went  without  further  resistance. 

The  jury  found  the  prisoner  guilty  on  the  first 
count,  and  acquitted  him  on  the  second  count. 

The  learned  District  Court  Judge  directed  the  jury 
that  the  constable  was  not  bound  to  have  the  warrant 
actually  with  him,  or  to  show  or  read  it  to  the  prisoner 
when  making  the  arrest,  as  he  was  dressed  as  a  constable 
and  was  acting  within  his  jurisdiction,  and  the  arrest 
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was  in  the  daytime ;  and,  secondly,  that  the  variance  J^^- 

in  the  name  in  the  warrant  was  immaterial.     The  The  Queen 

questions  for  the  consideration  of  the  Judges  were  whitehouse 
whether  these  directions  were  right. 

Innes  for  the  prisoner.  The  constable  had  not  the 
warrant  in  his  possession  when  he  made  the  arrest,  and 
GaUiard  v.  Laxton  (a),  is  an  express  authority  that  the 
arrest  under  these  circumstances  is  illegal.  The  law 
requires  that  the  party  arrested  should  have  notice  that 
a  lawful  arrest  is  intended.  In  Ball  v.  Roche  (6), 
Lord  Kevyon,  without  deciding  the  point,  expressed  his 
opinion  that  in  all  cases  where  an  arrest  is  made  by 
virtue  of  a  warrant,  the  warrant,  if  demanded,  should  be 
produced.  [Stephen,  C.J.  Suppose  that  one  warrant 
authorises  the  capture  of  two  prisoners  A.  and  B.,  and 
that  two  constables  go  together  to  arrest  A.  and  B.,  and 
that  while  one  constable  who  has  the  warrant  in  his 
possession  is  engaged  in  arresting  A.,  the  other  constable 
seeing  B.,  proceeds  after  him,  and  arrests  him  at  a  short 
distance.  In  such  case  might  not  the  second  constable 
be  said  to  have  possession  of  the  warrant  constructively; 
and  so  justify  the  arrest  of  B.,  although  upon  demand 
he  might  be  unable  to  produce  the  warrant  ?]  Here 
the  case  shews  that  at  fhe  time  of  the  arrest  the  other 
constable  was  not  even  present.  He  also  referred  to  1 
Baafa  B.C.  (c) ;  2  Hawkim's  P.C.  (d). 

The  warrant  also  empowered  the  capture  of  a  person 
called  "  Whitehotbse,'*  whereas  it  is  shown  that  his  real 
name  is  Whitehead ;  and  this  also  renders  the  arrest 
illegal.  For  it  is  of  the  essence  of  a  warrant  that  it 
should  be  so  framed  that  the  officer  should  know  whom 
he  is  to  take,  and  that  the  party  upon  whom  it  is 
executed  should  know  whether  he  is  bound  to  submit 
to  the  arrest.     1  Russell  on  Crimes  (e). 

Simpson  for  the  Crown.  The  present  case  can  be 
distinguished  from  Oalliard  v.  Laxton,  the  case  relied 

(a)  31  L.J.M.C.,  123.  (6)  8  T.R.,  187. 

(c)  p.  319.  id)  p.  129. 

(e)  p.  619. 
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^^<^  on  by  the  other  side,  for  here  the  two  constables  started 
The  QuExx  together,  having  the  warrant  in  their  possession,and  the 
WmrxHorsK.  *rr**^t  was  made  by  the  prosecutor,  while  the  other  con- 
stable who  had  the  actual  possession  of  the  warrant  was 
standing  near.  It  may  be  considered  therefore  to  have 
been  in  the  constructive  possession  of  the  prosecutor  ; 
and  it  may  be,  therefore,  said  to  have  been  ready  to  be 
produced  in  case  it  should  be  required  within  the  terms 
used  in  Calliard  v.  Laxton.  But  in  the  latter  case  the 
warrant  was  at  the  station  house,  in  the  possession  of  the 
superintendent  of  the  police.  It  was  not  necessary  that 
the  warrant  should  have  been  produced  when  the  arrest 
was  made,  becaase  the  constable  was  in  uniform  and 
acting  within  his  own  district:  2  Hawkins  8  P.  C.  (a) 
and  it  was  in  the  day  and  not  at  night,  when  some 
notification  of  his  official  character  is  said  to  be  neces- 
sary. Roscoes  Criminal  Evidence  (b).  [Wise,  J.  If 
the  opinions  expressed  by  Hale  and  Hawkins  have 
been  overruled  by  the  Court  of  Queen  s  Bench,  we  need 
not  trouble  ourselves  with  doubts  which  have  thus 
received  their  solution,  as  this  Court  must  follow  the 
decision  of  the  Queen  s  Bench.]  As  to  the  alleged 
misnomer,  there  is  no  evidence  what  the  prisoners 
real  name  was,  as  no  one  was  called  to  prove  it 

Stephen,  C.J.  The  conviction  is  bad  on  both  points. 
As  to  the  last  point,  the  prisoner  is  not  described  or 
named  in  the  warrant ;  what  authority  then  was  con- 
tained in  the  warrant  to  arrest  him  ?  If  his  name  was 
unknown,  he  might  have  been  described  as  it  were  by 
metes  and  bounds,  aud  then  named  by  his  supposed 
name.  If  the  constable  was  not  authorized  by  the 
warrant,  he  was  not  authorized  at  all  by  law.  But  the 
warrant  only  gives  him  authority  to  take  Whitehecui  ; 
and  if  the  person  he  arrests  is  not  Whiteheady  he  has  no 
authority  at  all.  On  the  most  important  point  I  am 
also  of  opinion  that  the  con vict  ion  is  wrong.  If  a  felony 
had  been  committed,  and  there  was  reasonable  and 
probable  cause  to  suspect  and  accuse  the  prisoner  of  it, 

(a)  p.  135.  (6)  p.  74a 
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theconstable  might  have  arrested  him  without  a  warrant.         ^^^' 
But  in  the  present  case,  a  mere  misdemeanor  hod  been    The  Queen 
committed  and  a  warrant  was  therefore  necessary.   The  whitehouse. 
constable  had  not  the  wa-rrant  with  him  at  the  time  of 
making  the  arrest ;  at  first,  I  was  inclined  to  think  that 
it  might  have  been  considered  that  he  had  a  warrant 
constructively , because  he  went  out  together  with  another 
constabIe,and  they  had  a  warrant  authorizing  the  arrest 
of  the  prisoner  and  two  other  persons  by  name ;   if, 
therefore,  the  capture  had  been  made  by  the  constable 
within  a  short  distance,  as  for  instance  a  hundred  yards^ 
from  his  companion,  who  actually  held  the  warrant  and 
who  was  engaged  in  the  same  design,  and  possessed  a 
common  interest  in  the  warrant,  both  might  have  been 
deemed  to  be  in  the  company  of  each  other  and  the 
warrant  might  have  protected  both.     But  here  it  was 
not  so ;  for  the  other  constable  had  gone  away  with  the 
w^arrant  in  his  pocket  and  left  the  prosecutor  to  pursue 
and  take  the  prisoner.    When  the  prisoner  demanded  to 
see  the  warrant,  if  the  other  constable  had  been  so  near 
that  he  might  have  been  called  back,  it  might  have  been 
sufficient.     The  law  on  this  question  was  not  settled 
until  the  case  of  Oalliard  v.  Laxton,  in  which  Wight- 
maUyJ.,  seems  to  have  receded  from  his  original  opinion. 
There  a  warrant  to  arrest  W.O.  having  been  duly  issued 
to  a  constable,  the  latter  apprehended  W.  (?.,  but  at  the 
time  of  doing  so  the  warrant  was  actually  at  the  police 
station  and  not  in  the  possession  of  the  officer,  al- 
though it  had  been  so  previously ;  and  the  arrest  was 
held  to  be  illegal,  as  the  officer  ought  to  have  had 
the  warrant  ready  to  be  produced  at  the  time  of  the 
arrest,  if  required  by  W.  G,     I  am  of  opinion,  there- 
fore, that  where  a  constable  apprehends  a  person  for  a 
misdemeanor,  and  the  person  arrested  demands  to  see 
the  warrant,  the  constable  must  show  it.     As  the  only 
sentence  passed  upon  the  prisoner  was  imprisonment 
with  hard  labour,  which  is  only  applicable  to  an  assault 
upon  a  constable  and  not  to  a  common  assault,  the 
prisoner  must  be  wholly  discharged. 
1—2 
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IMS-  Wise,  J.    From  the  facts  as  stated  in  the  special  case. 

The  QcEEs  I  do  not  think  that  it  can  be  fairly  inferred  that  the 
Whukhousb.  constable  constructively  had  the  warrant  in  his  posses- 
sion when  he  made  the  arrest.  It  appears  clearly  that 
the  prisoner's  refusal  to  submit  to  be  apprehended  ceased 
as  soon  as  the  warrant  was  shown  to  him;  and  that  pro- 
bably there  would  have  been  no  resistance  if  it  had  been 
shown  at  first.  The  decision  of  Galliard  v.  Lnxt<m  is 
clear  and  based  upon  a  right  principle.  If  the  constable 
has  a  warrant  in  his  pocket  he  is  bound  to  show  it,  that 
the  person  to  be  arrested  may  see  it  and  be  able  to 
satisfy  himself  as  to  its  contents,  for  the  constable  may 
think  that  the  warrant  he  holds  empowers  him  to  arrest 
one  person,  when  it  only  empowers  him  to  arrest  another 
and  a  different  person.  On  the  second  ground  I  think 
the  warrant  is  bad.  Hoyes  v.  Biish  (a),  is  an  authority 
in  point ;  in  that  case  the  difference  was  only  in  the 
Christian  name ;  here  the  difference  is  in  the  surname. 
The  learned  District  Court  Judge  seems  to  have 
thought  that  this  variance  was  immaterial,  because  the 
person  arrested  was  the  person  really  intended  to  have 
been  taken ;  but  Chief  Justice  Tindal  expressly  states 
in  his  judgment  that  this  qualification  is  not  allowed 
by  law  ;  and  Mr.  Justice  Bosanqwet,  after  citing  the 
words  of  Lord  Mansfield  that  it  was  not  fit  that  the 
receiving  or  judging  of  the  information  should  be  left 
to  the  discretion  of  the  oflScer,  and  that  the  magistrate 
ought  to  judge,  and  should  give  certain  directions  to 
the  oflScer,  continues,  "  the  description  ought  to  be 
such  as  to  point  out  who  is  the  party  intended." 
That  case  decided  that  the  taking  a  person  by  the 
name  mentioned  in  the  warrant,  his  real  name  being 
different,  cannot  be  justified,  and  that  no  distinction 
can  be  made  in  civil  or  criminal  process,  as  the 
object  of  the  warrant  is  to  identify  the  party  who  is 
to  be  arrested. 

Conviction  quashed. 

(a)  1  M.  &  G.  784. 
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In  the  matter  of  the  will  of  Michael  Cotton  deceased   Eoolesiaoti- 
— GiBLiN  against  Peter  O'Connor  and  William    ^^i!^?^^" 
Gallagher.  j^^^^  j3^  ^^^ 

November  18. 


HIS  was  a  suit  in  the  Ecclesiastical  Jurisdiction  of      .        , 
the  Court  instituted  by  Michael  Giblin,  who  will'in  1866, 


T 

claimed  as  executor  of  the  will  of  Micliad  Cotton-  yoked  by"a'^ 
made  11th  November,  1856,  against  Peter  O'Connor^  will  made  in 
and  William  Gallagher,  who  claimed  as  executors  of  executed.  ^lu 
the  will  of  Michael  Cotton,  made  1859.  tfmi'blfor*"^ 

The  cause  was  set  down  for  trial  on  October  24",  his  death,  A. 
1862,  before  Milford,  J.  ^^^^^  l^^ 

Mil  ford  for  the  plaintiff.  by  B.,^ith 

the  alteration 

Broadhurst,  Q.C.,  for  the  defendant.  only  of  the 

names  of  the 

No  counsel  appeared  for  the  next  of  kin.  He^xecuted 

The  following  judgment  was  delivered  by  instrument  in 

Milford,  J.    The  testator,  Michael  Cotton,  made  a  and  being    * 
will  in  1856,  and  appointed  Mr.  Giblin  and  Patrick  f.®^e^d  4u* 
Tighe,  deceased,  executors  of  it.     This  will  is  sought  to  ness  was 
be  proved  by  Giblin.     The  testator  again  made  a  will  SlJ^id^*would 
in  1859,  and   appointed   Robert   Wallace  and   Peter  get  one  and 
O'Connor  executors  of  it.     This  will  of  1859  is  lost  or  both  docu- 
destroyed.     It  appears  to  have  been  properly  executed,  ^^^  »way. 
and  the  contents  are  sufficiently  proved  to  enable  the  evidence  that 
Court  to  grant  probate  of  it,  if  it  has  not  been  revoked    gTOkVof  de™^ 
This  will  O'Connor  seeks  to  set  up.    Again,  the  testator  atroying  the 
made,  or  rather  attempted  to  make,  ajiother  will'in  or  that  he  did 
1861,  which  is  in  the  same  terms  as  that  of   1859,  i?*~y„'S 

'  '    The  will  of 

except  that  the  executors  are  changed.     Both  the  wills  1861,  attested 

of  1859  and  1861  contain  a  clause  revoking  all  former  ^tnew^but 

wills.     The  will  of  1861  was  not,  however,  executed  as  not  pursuant 

required  by  the  Wills'  Act,  so  that  the  contest  lies  of  Wills,  and 

between  the  wills  of  1856,  1859,  and  an  intestacy.  therefori  in- 

*'  operative,  was 

produced  bv  a 
prJAst  to  whom,  a  few  days  before  his  death,  A.  said  he  had  delivered  it.  The 
will  of  1859  not  being  forthcoming.  Held  that  A.  died  intestate. 
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As  the  will  of  1861  was  not  duly  executed,  it  had  not 
the  effect  of  revoking  the  will  of  1869,  although  the 
testator  must  have  thought  it  had  that  effect,  for  it  con- 
tained a  clause  revoking  all  former  wills.  On  the 
testator's  death,  although  a  search  was  made  amongst 
the  testators  papers,  the  will  of  1859  was  not  found. 
The  will,  or  rather  paper,  purporting  to  be  a  will  of 
1861,  was  in  the  custody  of  a  Catholic  clergyman,  Mr. 
Brennaiiy  and  was  given  by  him  to  one  of  the  persons 
mentioned  in  it  as  executors.  The  question  is  whether 
the  testator  has  revoked  the  will  of  1859,  either  by  the 
will  of  1861,  or  by  having  destroyed  it.  The  law  is 
quite  plain  on  two  points — that  a  will,  or  rather  paper 
purporting  to  be  a  will,  not  properly  executed,  does  not 
revoke  a  former  will,  even  though  it  contain  a  clause 
to  that  effect ;  and  that  a  will  not  found  at  the  testa- 
tor's death,  though  proved  to  have  once  existed,  mu5$t 
be  presumed  to  have  been  destroyed  by  the  testator 
with  the  intention  of  revoking  it. 

There  are  two  cases  of  Scott  v.  Scott  (a),  and  Clarkaon 
V.  Clarkson  (6),  which  decide  that  if  a  testator  makes 
a  will,  or  rather  a  writing  purporting  to  be  a  will,  not 
duly  executed,  and  afterwards  destroys  a  prior  will, 
because  he  supposes  that  he  has  made  a  new  valid  will, 
not  because  by  destroying  it  he  intends  to  revoke  it, 
such  destruction  does  not  operate  as  a  revocation  of  the 
will  so  destroyed.  The  ground  of  these  decisions  is  that 
the  testator  does  not  by  the  act  of  destroying  intend  to 
revoke  the  will,  but  by  the  former  act,  that  of  making  a 
will,  though  an  ineffective  one,  the  presumption  of  the 
motive  for  destroying  the  will  is  so  negatived.  In  those 
cases  the  testator  said  that  he  destroyed  the  will  because 
he  had  made  another ;  in  the  present  case  he  says 
nothing,  and  we  know  nothing  as  to  the  destruction  ; 
all  we  know  is  that  he  has  made  an  ineffective  will  by 
which  he  intended  to  revoke  the  former  will.  There  is 
no  negative  evidence  that  when  he  destroyed  the  former 
will  he  did  not  do  it  with  the  intention  of  revoking  it; 
he  may  have  had  an  intention  by  the  destruction  to  re- 
voke it,  and  the  presumption  of  such  being  the  case  is 
(a)  6  Jar.  N.S.  228.  (6)  31  L.J.P.  &  M.  143. 
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not  so  decidedly  rebutted  as  is  required  by  law.  He 
may  have  destroyed  it  with  an  intention  to  revoke  it, 
though  he  had  also  attempted  to  revoke  it  by  another 
instrument.  In  the  two  cases  cited  the  testator  could 
not  have  destroyed  it  with  such  intention,  because,  at 
the  time  of  the  destruction,  he  said  he  destroyed  it 
because  he  had  made  another  will ;  at  least  so  the 
Judge  appears  to  consider.  In  the  present  case  it 
might  very  well  be  that  the  intention  of  the  testator 
^as  not  exhausted  by  the  signing  the  revoking  paper, 
but  was,  or  very  well  might  have  been,  carried  on  to 
and  contmued  at  the  destruction  of  the  will,  and  have 
been  the  motive  for  such  destruction.  It  appears  to  me, 
therefore,  that  the  will  of  1859  has  been  revoked;  but  I 
am  also  of  opinion  that  the  will  of  1856  has  also  beenre- 
voked.  There  wasaclausetothateffect  in  the  will  of  1859, 
and  it  has  not  been  revived.  The  22nd  section  of  the 
Wills'  Act  provides  that  this  is  only  to  be  done  by  re- 
cxecution :  Williams  ov  Executors  (a).  I  therefore 
refuse  probate  to  either  of  the  parties,  and  declare  that 
Micha.el  Cotton  died  intestate. 
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Notice  of  motion  by  way  of  appeal  for  re-hearing 
before  the  full  Court  was  given  on  December  4,  1862, 
pursuant  to  the  Rules  (&). 

The  facts  of  the  case  and  the  arguments  appear 
sufficiently  from  the  judgments  delivered. 

Milford,  for  the  plaintiff,  cited  LUlie  v.  LUlie  (c), 
LambeU  v.  LambeU  (d),  Colvin  v.  Frazer  (e),  Dickin- 
son V.  Swatman  (/),  and  Jar  man  on  Wills  (g). 

Broadhwrst,  Q.C.,  for  the  defendant,  cited  Onions  v. 
Tyrer  (h),  Hyde  v.  Hyde  (i),  Winsor  v.  Pratt  (k), 
Perrott  v.  Ferrott  (I),  Clccrkson  v.  Cla/rkson  (m), 
Scott  V.  Scott  (ti),  and  WUliams  on  Executors  (o). 

Cur,  adv.vult 

(a)  p.  148.  (6)  Steph.  Pr.  (Ed.  1843),  322, 323. 

(c)  3  Hagg.  184.  {d)  Id.  568. 

(e)  2  Hagg.  327.  (/)  30  L.J.P.  &  M.  84. 

ig)  (Ed.  3.)  Vol.  I.,  p.  127.      (A)  1  P.  Wms.  343. 

(t)  £q.  Gas.  Ab.  409.  {k)  2  Br.  &  B.  650. 

if)  14  East  440.  (m)  31  L. J.  P.  &  M.  143. 

(n)  5  Jur.  N.S.  228.  (o)  1  Vol.,  p.  128. 
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^^^  Judgment  was  given  in  this  ease  as  follows : — 

GiBLiN  Stephen,  C.J.     After  some  fluctuation  of  opinion, 

O'CoNNOE     I  have  arrived  at  the  conclusion — though  still  not  with- 
Gai^gher.   ^^*  difficulty,— that    the    will    of    1859    (or,    more 
Aprii  7        correctly  speaking,  the  copy  of  it  which  has  been  pro- 
pounded,) ought  to  be  admitted  to  probate. 

The  deceased  made  a  will  in  1856,  which  he  expressly 
revoked  by  his  will  of  1859.  The  latter  was  duly 
executed  ;  but  is,  in  terms,  revoked  by  the  inoperative 
will  or  instrument  of  1861.  If,  therefore,  the  second 
will  cannot  be  upheld,  the  only  alternative  is  the  decla- 
ration of  an  intestacy  : — for  the  first  clearly  cannot  be 
set  up  in  any  event.  My  own  opinion  is,  as  just 
intimated,  that  that  will  has  nofc  been  efficaciously 
revoked,  and  therefore  that  there  is  no  intestacy. 

In  1861,  a  short  time  before  his  death,  the  deceased 
caused  the  will  of  1859  to  be  copied,  by  one  Adair,  with 
the  alteration  only  of  the  names  of  the  executors.  He 
executed  the  new  instrument  in  Adair  8  presence;  and, 
being  then  told  that  a  second  witness  was  necessary,  the 
deceased  said  that  he  would  get  one  when  his  priest 
came — and  thereupon  he  put  both  the  documents  away. 
There  is  no  evidence  that  the  deceased  at  anytime  spoke 
of  destroying  that  earlier  will,  or  that  in  fact  he  did 
destroy  it.  The  legal  presumption  is,  however,  in  the 
absence  of  countervailing  matter,  not  only  that  he  des- 
troyed that  will,  since  it  cannot  be  found,  but  thafc  he 
did  so  with  intent  to  revoke  the  instrument.  The  only 
question  is,  whether  such  matter  has  here  been  sufficiently 
shown ;  and  on  the  whole,  I  think  that  it  has  been. 

Although  the  clergyman  saw  the  deceased  not  long 
after  the  attestation  by  Adair,  the  second  individual 
called  in,  and  who  attests  the  execution  (but  who, strange 
to  say,  was  not  examined),  is  one  Maggs — and  it  is 
conceded  that  AdairYfOA  notthen  present,nor  any  other 
witness.  This  last  will,  therefore,  is  of  course  invalid. 
But  although,  according  to  Adair,  the  deceased  was 
told  that  both  witnesses  must  be  present,  it  is  clear  to 
me  that  (whether  discrediting  or  having  forgotten  the 
information,  or  not  understanding  that  both  were  to  be 
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aiTnvManeously  present),  the  deceased  believed  that  will 
io  be  a  good  one.  Three  days  before  his  death,  he  told 
a  neighbour  that  his  will  was  in  a  certain  box  ;  and,  at 
the  next  interview,  said  that  he  had  given  it  to  the 
cl^J^gyDaaii — by  whom,  accordingly,  the  document  at- 
tested as  described  is  produced.  Is  the  inference  then 
unreasonable,  that  the  destruction  of  the  previous  will 
was  the  result  of  that  belief  ? 

The  witness  Adair  proves,  that  both  instruments 
existed  after  the  attestation  of  the  last  by  one  witness; 
and  that  they  were  then  put  away — the  deceased  saying, 
that  he  would  get  a  second  witness  on  another  occasion. 
We  find  that  a  second  witness  to  this  new  will  was  after- 
wards procured  ;  and  that,  subsequently,  the  deceased 
treats  and  speaks  of  the  document  as  his  will.  Is  it  not 
from  these  facts  fairly  deducible,  that  the  destruction 
took  place  after  the  second  of  these  attestations-^and  so 
at  a  time  when,  according  to  the  testator's  apprehen- 
sion, the  former  will  was  useless  by  its  having  been 
revoked  already  ? 

The  law  as  to  the  cancellation  of  a  will  by  the 
testator,  is  stated  in  Mr.  Jarman'a  Treatise  on  Wills 
(a),  I  believe,  correctly,  as  follows.  "  Where  the  act 
of  cancellation  is  connected  with  the  making  of 
another  will,  so  as  fairly  to  raise  the  inference  that  the 
testator  meant  the  revocation  of  the  old  to  depend  on 
the  efficacy  of  the  new  disposition,  such  will  be  the 
legal  effect  of  the  transaction." 

But  clearly  the  cancellation,  in  this  case,  was  con- 
nected (in  some  degree  at  least)  with  the  inoperative 
will.  Was  or  not  then  the  deceased's  meaning, 
having  reference  to  that  document,  then  existing  and 
executed,  such  as  is  here  indicated  ? 

There  is  no  distinct  proof,  undoubtedly,  by  oral  testi- 
mony, that  the  destruction  in  question  was  posterior  to 
that  second  attestation.  But  the  circumstances  satisfy 
me,  that  this  is  at  least  the  probable,  and  therefore  I 
hold  it  to  be  the  just  conclusion.  Had  the  deceased 
meant  to  destroy,  for  the  purpose  of  thereby  then  re- 

(a)  3rd  Ed.,  p.  127. 
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Yoking  the  will  of  1859,  before  that  of  1861  had  been 
(as  he  thought)  completed,  he  would  probably  have  done 
so  immediately  on  the  first  attestation  of  the  latter. 
His  putting  by  of  both  the  wills  at  that  time,  with  the 
declared  intention  of  obtaining  a  second  witne^js, 
affords  pregnant  evidence  to  my  mind  that  the  deceased 
preserved  both,  until  after  attestation  by  that  second 
person ;  when,  as  has  already  been  shown,  he  thought 
that  his  new  will  was  complete,  and  all  reason  for 
further  delay,  therefore,  was  at  an  end. 

The  legal  presumption  that  a  man  destroys  his  will 
in  order  thereby  to  revoke  it,seems  to  me  to  be  overcome 
by  circumstances  like  these.  And  the  law  is  not  dis- 
puted, that,  if  the  deceased  destroyed  the  previous  will, 
simply  because  he  thought  it  revoked  in  fact  by  the 
later  one,  and  that  this  would  stand  in  the  former's 
place,  such  destruction  is  no  revocation  at  all. 

My  brother  Judges,  however,  being  of  opinion  that 
the  evidence  in  this  case  is  insufilicient  to  defeat  that 
legal  presumption,  the  appeal  of  the  parties  claiming  to 
setup  the  will  of  1859  is  dismissed.  But  we  all  agree 
that  the  order  should  be  without  costs — the  whole  of 
which  ought,  we  think,  to  be  paid  out  of  the  estate. 

MiLFORD,  J.  It  is  hardly  necessary  for  me  to  say 
anything,  as  I  have  given  my  opinion  on  this  case  on  a 
former  occasion,  and  I  see  no  reason  to  alter  it. 

I  perhaps  may,  however,  be  allowed  to  add  a  few 
words  confirmatory  of  my  former  opinion.  In  order  to 
setup  the  former  will — that  of  1859 — the  party  seeking 
to  do  it  must  prove  that  it  was  not  destroyed  with  the 
intention  of  revocation.  In  the  present  case  there  is 
no  such  proof — there  is  no  evidence  of  how  or  when  it 
was  destroyed. 

The  testator,  after  the  new  will  had  been  attested  by 
one  witness,  was  told  that  a  second  was  necessary ;  now 
if  the  first  will  had  been  destroyed  before  thesecondhad 
been  attested  by  the  second  witness,  it  is  quite  clear  it 
could  not  have  been  with  any  other  intention  besides 
that  of  revocation.    It  could  not  have  been  because  the 
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testator  had  supposed  that  he  had  made  a  second  valid  1863. 

will,  for  he  knew  that  he  had  not.     Whether  the  will  Giblin 

of  1859  was  destroyed  in  that  interval  of  time  or  not  I  O'Connor 
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cannot  say,  but  the  burden  of  proof  lies  on  the  party         »»<* 
who  seeks  to  show  that  it  was  not  destroyed  aniTno 
revocandi.    That  burden  he  has  not  got  rid  of.     We 
cannot  act  on  a  mere  guess. 

Wise,  J.  I  agree  with  his  Honour  Mr.  Justice 
Milford,  that  it  must  be  declared  that  Cotton  died  intes- 
tate and  this  appeal  dismissed  accordingly.  It  was  not 
contended  upon  the  appeal  that  the  original  will  had 
been  set  up  by  the  last  being  held  inoperative  for  want 
of  evidence  of  due  attestation  ;  but  Mr.  Broadhursfs 
argument  was  that  the  doctrine  of  dependent  relative 
revocation  applied,  and  inasmuch  as  the  testator  showed 
an  intention  of  not  dying  intestate,  and  the  last  will 
differed  from  the  second  only  in  the  parties  appointed 
executors,  it  must  be  taken  that  he  only  destroyed  the 
second  because  he  believed  that  the  last  was  operative ; 
and  as  it  turned  out  not  to  be  so,  the  second  will  con- 
tinued in  operation.  When  a  will  once  in  the  testator's 
possession  is  not  found  at  his  death,  the  prima  facie 
presumption  is  that  he  destroyed  it  animo  revocandi, 
and  this  presumption  of  fact  must  be  repelfed  by  satis- 
factory evidence,  by  the  parties  setting  up  the  will.  In 
the  words  of  Sir  J.  Nicholl,  when  delivering  judgment 
in  Colvin  v.  Frazer  (a):  "the  force  of  the  presumption 
and  the  weight  of  onus  may  be  different,  according  to 
circumstances,  but  the  Court  must  be  judicially  con- 
vinced that  the  absence  of  the  document  was  not  attri- 
butable to  the  deceased."  This  negative,  that  very 
learned  Judge  adds,  may  be  established  by  a  strong  cor- 
roboration of  circumstances,  leading  to  a  moral  con- 
viction that  the  deceased  did  not  do  the  act,  or  did  it 
sine  animo  revocavdi.  Now  the  evidence  appears  to  me 
quite  insufficient  to  repel  the  legal  presumption  There 
is  absolutely  no  evidence  of  the  time  when,  or  the  manner 
in  which,  this  will  was  destroyed.  These  matters  must 
(a)  2  Hagg.  327. 
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>86S.  be  entirely  matter  of  conjectura  There  is  no  decla- 
61BLIN  ration  coming  from  the  deceased  upon  the  subject, 
O'Connor  *"^^  ^^  ^^^^  ^^°^  which  the  time  or  manner  of  such 
">d  destruction  can  be  necessarily  inferred.  It  is  quite 
consistent  with  the  evidence  that  he  destroyed  it» 
either  with  or  without  the  intention  of  making  a  new 
one,  before  or  at  the  time  the  last  was  executed,  or 
afterwards.  The  expression  of  his  belief  that  the  will 
last  executed  was  operative  seems  to  me  to  throw  no 
light  upon  the  question,  for  that  belief  would  have 
existed  whether  he  had  destroyed  the  second  intend- 
ing to  make  a  new  one,  or  because  he  had  made  a  new 
one.  Although  I  cannot  agree  with  the  conclusion  of 
the  Chief  Justice,  I  admit  that  there  is  some  proba- 
bility that,  as  the  testator  intended  to  leave  a  will,  he 
did  not  destroy  the  second  before  he  had,  as  he  thought, 
made  the  third,  and  for  that  reason ;  but  this  single 
probability  is  not  to  my  mind  suflScient,  in  the  absence 
of  all  evidence,  to  establish  judicially  that  moral  con- 
viction which  is  requisite  to  rebut  the  presumption  of 
fact,  arising  from  the  non-production  of  the  will. 

Rule  accordingly  that  the  sentence  appealed 
against  be  affirmed  except  as  to  costs. 

.  Costs  of  suit  up  to  and  inclusive  of  the 
said  judgment  to  be  paid  out  of  the 
estate ;  each  party  to  bear  his  own  costs 
of  appeal. 
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Fisher  against  Thornton,  (a). 

rpHE  declaration  was  on  four  overdue  bills  of  ex-  After  the 

change,  drawn  by  the  defendant  on  Messrs.  Pur-  o?th? estate* 
kis  and  Lambert,  accepted  by  them,  and  endorsed  by  of  A.  acom- 
the  defendant  to  the  plaintiff.     Averment  of  due  pre-  duly  oflFered, 
sentation,  dishonor,  notice,  and  non-payment.    There  ^l^ed^and* 
were  also  the  common  money  counts.  thereapon  the 

Sixth  plea  to  the  entire  declaration,  that  before  the  roleased^rom 
commencement  of  this  action  the  estate  of  the  defendant  sejiuestrotion. 
was  duly  surrendered  and  placed  under  sequestration  mg  Abotsmi 
accordingtolaw,in  thehands  of  the  Chief  Commissioner  ^:  ^fvani^ 
of  insolvent  estates,  at  Sydney,  and  that  all  the  several  creditor  of  A. 
alleged  debts,  claims,  or  demands,  in  the  declaration  ^f^ig^righYof 
mentioned,  Were  severally  and  respectively  debts,  claims,  *ction  for  a 
or  demands  provable  against  the  estate  of  the  defendant,  before  the 

Seventh  plea  to  the  whole  declaration,  that  before  the  J^^^"®**^^®*^ 
commencement  of  this  action  the  estate  of  the  defendant  under  it, 
was  duly  surrendered  and  placed  under  sequestration  was  notV* 
according  to  law,  in  the  hands  of  the  Chief  Com-  consentiDg 
missioner  of  insolvent  estates,  at  Sydney,  under  and  in  p^Uent'at  the 
pursuance  of  the  Act  7  Vic,  No.  17,  and  that  all  the  "*?®*'°f. 
several  alleged  debts,  claims,  or  demands,  were  debts,  composition 
&c,  provable  against  the  estate  of  the  defendant ;  and  ^^  ^^i^d 
the  plaintiff  proved  the  same  respectively  against  the 
defendant  in  his  said  estate,  underthe  said  sequestration, 
and  the  same  respectively  were  duly  allowed  according 
to  law  as  debts  proved  in  and  against  the  estate ;  and 
one  F.  W.  Perry  and  the  plaintiff  were  duly  appointed, 
elected,  and  confirmed  to  be,  and  became,  and  were  the 
assignees  of  the  estate,  and  accepted  the  office  of  and 
acted  as  such  assignees,  and  as  such  assignees  took  pos- 
session of  all  the  estate  and  effects  of  the  defendant,  and 
sold  and  disposed  of  a  large  portion  thereof,  and  realized 
and  converted  the  same  into  money,  and  retained,  dis- 
bursed, and  used  divers  portionsofthemoneysorealized, 
in  and  about  managing  the  said  estate  as  such  assignees, 

(a)  Before  Stephen,  C.J.,  Milord,  J.,  and  Wise,  J. 
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1863.  and  for  the  expenses  and  trouble  of  F.  TF.  P.  and  the 
FisHKB  plaintiff  as  such  assignees,  &c.,  and  distributed  and  paid 
Thornton  other  portions  thereof  individendsamongst  andtodivers 
creditors  of  the  defendant,  whose  debts  were  provable, 
and  had  been  duly  proved  and  allowed,  &c.;  and 
amoDgst  others  of  the  creditors  F,  W.  Perry  and  the 
plaintiff,  as  such  assignees,  paid  and  allowed  out  of  the 
moneys  so  realized  divers  sums  to  the  plaintiff  for  divi- 
dends, in  respect  of  the  debts,  &c.,  by  him  against  the 
defendant,  and  which  had  been  so  proved  and  allowed, 
and  which  the  plaintiff  now  seeks  to  recover  in  this 
action ;  all  which  dividends  were  so  paid  and  retained 
under  certain  accounts,  and  plans  of  distribution  which 
were  duly  filed  and  prepared  by  F,  W,  Perry  and  the 
plaintiff  as  such  assignees,  and  all  which  were  duly  con- 
firmed and  allowed  according  to  law.  It  then  averred 
that  after  the  third  meeting  of  the  creditors  of  the  estate 
had  been  duly  held  and  concluded,  another  meeting  of 
the  creditors  whose  debts  had  been  proved  and  allowed, 
was  duly  held  in  pursuance  of  a  notice  and  advertise- 
ment published  in  the  Gazette,  in  pursuance  of  the  Act. 
It  then  stated  that  at  a  meeting  held  in  pursuance  of  the 
advertisement,  a  person,  on  defendant's  behalf,  made  an 
offer  of  composition  to  F,  W.Pen^  and  the  plaintiff  as 
such  assignees,  in  addition  to  the  assets  which  had  been 
realized,  such  sum,  together  with  such  assets  so  realized 
to  be  divided,  amongst  all  the  creditors  whose  debts  had 
been  proved  and  allowed  in  the  said  estate,  according  to 
their  respective  rights  and  interests,  for  the  purpose  of 
obtaining  the  release  from  sequestration  of  the  estate, 
which  offer  of  composition  the  greater  part  of  the  credi- 
tors in  number  and  value  assembled  at  such  last 
mentioned  meeting,  then  and  there  duly  agreed  to 
accept,  and  the  F.  W.  Perry  and  the  plaintiff  as  such 
assignees  as  aforesaid,  thereupon  forthwith  duly  called 
another  meeting  of  the  creditors  in  the  said  estate,  for 
the  purpose  of  deciding  upon  such  offer  of  composition 
as  aforesaid,  whereof  more  than  forty -two  days  notice 
was  duly  given  in  the  said  Government  Gazette,  speci- 
fying the  time,  place,  and  purpose  thereof ;  and  that 
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the  said  second  meeting  was  duly  held,  and  divers  ^^^- 
creditors  whose  debts  had  been  duly  proved  anrl  allowed  Fisher 
against  the  defendant  in  the  said  estate,  duly  attended  jhornton. 
and  assembled  together  thereat,  and  allthecreditorswho 
so  attended  the  said  last  mentioned  meeting  and  were 
present  thereat,  then  and  there  also  agreed  to  accept 
such  offer  of  composition  as  aforesaid,  and  thereupon 
such  acceptance  was  duly  testified  by  them  in  writing 
to  the  said  Supreme  Court;  and  thereupon  the  de- 
fendant duly  made  oath  that  the  said  composition  had 
not  been  procured  by  him  or  any  one  on  his  behalf,  to 
his  knowledge  or  belief,  by  any  fraudulent  or  undue 
means  or  influence ;  and  that  the  said  Court,  upon  the 
application  of  the  defendant,  and  upon  due  proof 
of  all  the  matters  aforesaid,  did  order  that  the 
said  estate  should  be  released  from  sequestration,  aild 
the  SAme  was  thereupon  duly  released  from  sequestration 
according  to  law,  as  by  the  records  of  the  said  Supreme 
Court  fully  appears.  The  plea  then  stated  that  such 
composition  was  duly  paid  by  him  to  the  said  F. 
W.  Perry  and  the  plaintiff,  for  payment  and  distri- 
bution, together  with  the  said  assets  which  had  been 
theretofore  realised  as  aforesaid  by  the  said  F. 
W.  Perry  and  the  plaintiff,  to  and  amongst  the 
creditors,  whose  debts  had  been  proved  and  allowed 
against  the  defendant  in  the  said  estate,  according  to 
their  respective  rights  and  interests,  and  that  the  said 
F.  W.  Perry  and  the  plaintiff  accepted  the  said  sum  of 
money  forsuch  composition  as  aforesaid, and  forthepur- 
pose  of  paying  and  distributing  the  same  as  aforesaid. 
Replication  to  the  sixth  plea,  that  after  the  said  se- 
questration, and  that  after  the  third  public  meeting  of 
the  creditors  of  the  defendant,at  a  certain  othermeeting 
of  the  creditors  of  the  defendant  assembled  together 
by  advertisement  in  the  Government  Gazette,  a  certain 
person,  on  behalf  of  the  defendant,  made  a  certain  offer 
of  composition,  which  offer  the  plaintiff,  then  being  a 
creditor  of  the  defendant,  and  present  at  such  last 
mentioned  meeting,  did  not  agree  to  accept,  but  on  the 
contrary  thereof  he  then  voted  against  the  acceptance 
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1863.  thereof ;  and  at  a  subsequent  meeting,  called  together 
Fisher  for  the  purpose  of  deciding  upon  such  offer,  the  plaintiff 
Thornton  *^^^  ^^  T^hvi,  nor  was  he  present  at  the  same,  nor  hath 
he  in  any  manner  agreed  or  consented  to  accept  the  offer 
of  composition  or  any  amended  oflfer,  nor  hath  he  at  any 
time  received  any  dividend  upon  any  portion  of  any 
composition  offered  by  the  defendant,  or  agreed  to  be 
accepted  by  any  of  the  creditors  of  the  defendant. 
Averment  that  afterwards  the  estate  of  the  defendant 
was  in  due  form  of  law  released  from  sequestration. 

The  rejoinder  to  the  replication  to  the  sixth  plea  was 
the  same  astheseventhplea,andisnot  therefore  repeated. 
Demurrer  and  joinder. 

Martin,  Q.C.,  (Meymott  with  him)  in  support  of  the 
replication  and  the  demuiTer  to  the  plea.  The  plea 
states  the  sequestration  of  the  defendant's  estate,  and 
that  there  was  a  composition  duly  offered  and  accepted 
and  allowed,  and  that  thereupon  the  estate  was  released 
from  sequestration,  and  the  question  raised  by  these 
pleadings  is  whether  these  circumstances  deprive  the 
plaintiff  of  his  right  of  action  for  a  debt  due  before 
the  defendant's  8equestration,and  proved  by  the  plaintiff 
under  it,  although  he  may  not  have  been  a  consenting 
party,  or  even  present  at  the  meetings  where  the  com- 
position was  offered  and  accepted.  It  is  submitted  that 
the  plaintiff  being  no  party  to  the  agreement  to  release 
the  estate  from  sequestration  is  not  bound  by  it.  The 
defendant  will  rely  upon  the  decision  of  this  Court  in 
Ibbotson  V.  Bryant  (a) ;  but  it  is  submitted  that  that 

(a)  May,  1S4S.  Ibhotaon  v.  Bryant. — This  was  an  application  in 
Chambers  referred  to  the  full  Court.  It  appeared  that  Bryant  had 
become  in8olvent,and  Ibhotaon'who  was  ajudgment  creditor  had  proved 
his  claim  against  his  estate,  claiming  to  be  a  preferent  creditor.  After 
the  Court  had  refused  Bryant  his  certiticate,  mnetings  of  his  creditors 
were  called  for  considering  a  composition  under  section  86  of  the  In- 
solvent Act.  Ibbotson  appeared,  protested,  and  opposed  the  accepting 
of  the  composition.  But  the  composition  was  carried,  and,after  some 
delay,  Bryant's  estate  was  released  from  sequestration.  Ibbotton 
having  issued  a/.  Ja.y  to  obtain  satisfaction  of  his  judgment,  the 
present  application  was  made  to  set  aside  the  writ  of  Ji.  Ja. 

^M/ier  in  support  of  the  application  cooteoded,that  by  the  insolvency 
and  theagreement  of  the  statutory  majority  to  accept  the  offer  of  compo- 
sition, the  judgment  debt  of  Ibbotson  was  extinguished  ;  and  also  tnat 
as  Ibbotion  was  a  judgment  creditor  at  the  time  of  the  sequestration, 
the  judgment  was  stayed  under  section  30  ;  and  that  as  he  nad  proved 
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decision  will  not  be  considered  binding.     In  that  case  

it  appears  that  the  Chief  Justice  did  not  agree  with  the       Fisher 

other  members  of  the  Court ;   and  that  Dickenaan,  J.,    Thornton: 

assented  to  that  decision,  although  the  inclination  of 

against  the  estate  the  debt  was  extinguished.  That  section  86  pro- 
vided a  statutory  mode  of  winding  up  the  estate ;  and  that  the 
minority  were  bound  by  the  majority.     It  would  have  been  folly  to 

Krovide  for  assent  by  a  majority »  and  yet  hold  the  minority  was  not 
oond  to  accept  the  composition. 

Lotve  contra.  The  release  of  the  estate  is  same  as  a  supersedeas 
under  the  Bankrupt  Act ;  by  section  30  the  sequestration  stays  the 
execution  of  the  judgment :  but  when  the  estate  is  released  under 
section  86,  the  stay  upon  the  judgment  is  removed,  and  all  parties 
are  remitted  to  their  former  position  and  their  former  remedies  ;  if 
the  Legislature  intended  minorities  to  be  bound  it  would  expressly 
have  said  so  ;  10  Vic.  No.  14,  sect.  5,  is  a  Legislative  decision  as  to 
the  effect  of  release.  Tuck  v.  Tooke  is  an  authority  that  a  creditor 
who  has  not  proved  in  England  is  not  bound.  He  also  referred  to 
Adames  v.  Bridger  (a). 

Foster  in  reply.  Proving  a  debt  is  an  extinction  of  the  cause  of 
action,  and  the  execution  being  once  stayed  there  is  nothing  to  revive. 

Stephen,  C.J.  I  am  of  opinion  that  but  for  the  omission  of  any 
words  to  effectuate  the  intention  of  the  liOgislature  we  ought  to  infer 
that  the  Legislature  meant  to  release  the  debtor  ;  but  quod  vuU  non 
dixit.  And  there  are  technical  rules  of  construction  which  prevent 
me  from  holding  that  the  Legislature  intended  such  release.  1st. 
The  English  Ace  (6),  which  is  similar  In  object  uses  words  of  release 
of  the  debtor.  Secondly,  in  the  Act  which  provides  for  the  assign- 
ment of  their  property  by  debtors  in  trast  for  the  benefit  of  their 
creditors,  5  Vic. ,  No.  9,  s.  35,  and  which  is  in  pari  materid  and  is 
referred  to  in  s.  6  of  the  Insolvent  Act,  the  Legislature  ha9  expressly 
provided  that  the  majority  of  the  creditors  are  to  bind  the  minority; 
in  my  opinion,  therefore,  under  section  83,  which  contains  no  such 
express  provision,  a  majority  accepting  an  offer  of  composition  can- 
not bind  a  dissentient  minority.  By  section  30  the  sequestration 
acted  as  a  stay  of  all  proceedings  upon  the  judgment  but  did  not 
extinguish  the  debt ;  and  therefore  when  the  sequestration  was  set 
aside  the  judgment  revived,  and  as  creditors  ought  not  to  be  deprived 
of  their  legal  rig  tits  except  by  express  words,  Ihbotson  is  entitled  in 
my  opinion  to  obtain  the  fruits  of  his  judgment. 

Dickenson,  J.     Although  I  agree  with  the  reasons  I  am  not  pre- 

Sared  to  assent  with  the  conclusions  arrived  at  in  the  judgment  of  the 
hief  Justice.  I  am  struck  with  the  words  used  by  Mr.  ^von  Parke 
in  construing  the  133rd  section  of  the  Euglisb  statute,  the  words  of 
which  are  similar  to  those  of  this  section  of  our  own  Insolvent  Act. 
In  giving  judgment  in  Tuck  v.  J'ookCy  he  says,  "  if  the  133rd  section 
is  binding  upon  any  persons  not  present  at  the  meetings  therein 
mentioned,  it  can  only  be  so  upon  those  who 'have  proved  under  the 
commission,  all  the  others  remain  in  the  same  position  as  before." 
In  the  face  of  the  opinion  of  so  eminent  an  authority,  I  cannot  come 
to  any  other  conclusion  but  that  this  application  ought  to  succeed. 

Manning,  J.  I  am  clearly  of  opinion  that  by  section  30  the  seques- 
tration of  an  insolvent's  estate  docs  not  extinguish,  but  only  suspends 
the  right  to  proceed  on  the  judgment,  and  that  under  section  86  the 
release  from  sequestration  revives  the  rights  thus  suspended  except  so 
far  as  they  may  have  been  altered  or  affected  by  acts  done  pending  the 
sequestration.  But  in  my  opinion  Ibbotson  having  proved  and  attended 
is  bound  by  the  composition  offered  and  accepted  during  the  seques- 
tration, although  he  was  a  dissentient,  and  protesting  party ;  and 
therefore  he  is  deprived  of  his  right  to  enforce  this  execution. 


(a)  8  Btntr.  814. 


b)  64  G.  III.,  0. 137. 8. 
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1863.  his  opinion  was  with  that  of  the  Chief  Justice  only 
Fisher  because  he  felt  himself  constrained  by  the  language 
Thorhton.  attributed  to  Parke,  B.,  in  the  case  of  Tuck  v.  Tooke 
(a),  where  he  is  reported  to  have  said,  "if  the  133rd 
section  of  6  G.  IV.,  c.  16,  is  binding  upon  any  persons 
not  present  at  the  meetings  therein,  it  can  only  be  so 
upon  thase  who  have  proved  under  the  commission" 
But  in  the  report  of  Tuck  v.  Toolce  in  the  Law  Journal 
(6),  the  words  attributed  to  Parke,  B.,are  rather  in  ac- 
cordance with  the  argu  ment  no  w  advanced.  He  there  says 
"  with  regard  to  the  point  upon  the  Bankrupt  Act,  if  the 
133rd  section  is  binding  upon  any  persons  not  present, 
or  who  did  not  concur  at  the  meetings  therein  mentioned, 
(though  I  am  not  prepared  to  say  that  it  does)  it  could 
only  be  so  upon  those  who  have  proved  under  the  com- 
mission," and  in  the  report  of  the  same  case  in  Manning 
V.  Ryland  (c),  he  says,  '*  if  by  section  133  any  persons 
could  be  bound  who  are  not  present,  they  must  at  least 
have  proved  under  the  commission."  The  conclusion  to 
be  drawn  from  comparing  these  different  reports  is  that 
Parke,  B.,  was  of  the  same  opinion  as  Lord  Tenterden, 
C. J.,  that  "  this  section  does  not  at  all  interfere  with  the 
rights  or  securities  of  persons  not  parties  to  the  agree- 
ment" It  is  submitted  that  if  these  variations  had  been 
brought  under  the  notice  of  Mr.  Justice  Dickenson,  his 
opinion  would  have  coincided  with  that  of  the  Chief 
Justice  and  the  judgment  of  the  Court  would  then  have 
been  theotherway.  Under thesecircumstancestheCourt 
will  reconsider  the  case.  This  Court  has  decided  in 
Barrett  v.  Tooth  (cZ),  that  a  creditor  who  has  not  proved 
is  not  deprived  of  his  remedy.  The  words  of  section  86 
are  a  mere  transcript  of  the  words  in  6  G.  IV.,  c.  16,  s. 
133.  But  in  the  12  and  13  Vic,  c.  106,  the  corresponding 
section  (e)  contains  the  additional  words  that  "  every 
creditor  of  such  bankrupt  shall  be  bound  to  accept  of 
such  composition  so  agreed  to."  The  addition  of  these 
words  was  evidently  made  to  remedy  the  previous  defect 

(a)  9  B.  &  C.  437.  (&)  7  L.J.,  Q.B.,  (O.S.)  282. 

(c)  4  Vol.  373.  (d)  November,  1848. 

(c)  sect  2.30. 
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in  the  law,  and  amounts  to  a  legislative  declaration,  that        18^3. 
without  them  the  construction  contended  for  on  theother       Fisher 
side  is  not  correct.     This  argument  is  streogthened  by    xhobnton 
reference  to  section  5  of  10  Vic,  No.  14,  which  enacts 
that  any  order  of  the  Supreme  Court,  whereby  the 
estate  of  any  insolvent  shall  be  released  from  sequestra- 
tion, ''  shall  be  deemed  to  have  had  and  sball  have  the 
eflfect  of  re- vesting  in  the  insolvent ''  all  his  undisposed 
property.     The  effect,  therefore,  of  a  composition  and 
release  is  merely  to  rehabilitate  the  insolvent  and  to 
restore  all  things  to  their  former  state.     Smallcombe  v. 
OUivier  (a),  and  Hazard  v.  Mare  (b)  were  referred  to. 

Sir  W.  Manning,  Q.C.,  in  support  of  the  plea  and  de- 
murrer to  the  replication.  Ibbotson  v.  Bryant  is  an 
express  authority  in  support  of  the  plea,  and  will  be  con- 
sidered binding.  It  has  been  acted  upon  for  fourteen 
years  without  being  questioned,  and  numerous  estates 
have  been  released,  and  compositions  offered  and 
accepted  in  reliance  upon  it.  Moreover,  that  decision 
is  correct.  The  plaintiff  having  proved  his  debt  and 
attended  the  meeting  where  the  composition  was  con- 
sidered, although  he  voted  against  it,  is  estopped  from 
now  saying  that  he  is  not  bound  by  the  majority  by 
which  the  offer  of  composition  was  accepted.  But 
unless  manifestly  wrong  or  likely  to  lead  to  injustice 
or  confusion,  the  Court  will  not  allow  its  former 
decision  to  be  disturbed,  particularly  in  a  case  where 
it  is  admitted  on  all  hands  that  the  decision  whether 
right  or  wrong  was  in  accordance  with  and  carried 
out  the  views  and  intention  of  the  Legislature,  though 
possibly  not  expressed  in  the  terms  of  the  enactment. 

Stephen,  C.J.  The  question  is  whether  this  Court 
is  to  adhere  to  its  former  decision  on  the  point  now 
argued.  The  principles  which  have  regulated'the  Courts 
in  cases  like  the  present  are  well  expressed  in  the  chapter 
entitled, "  Of  adherence  to  one  decision,"  in  Bum  on 
Legal  Judgment  (c),  in  which  I  entirely  concur.   They 

(a)  13  M.  &  W.  77.  (6)  6  H.  &  N.  436  ;  30  L.  J.  Ex.  97. 

(c)  Ch.  ziv.,  8.  1. 
K— 2 
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^Q^-  are,  as  follows: — "  A  circumstance  that  strengthens  the 
.  FisHBB  authoritative  force  of  a  decision  is  that  it  has  stood  as 
Thobkton.  ^^^  ^^^  ^  length  of  time  (a),  as  *  f or  forty  years 
together  *  (6),  or  '  nearly  forty  years '  (c),  or  '  nearly 
thirty-four  years '  (d),  or  that  it  was  decided  '  after 
consideration'  (e\  'on  great  consideration'  (/),  or 
'  by  most  learned  Judges '  (g),  that  it  underwent  grave 
consideration  by  a  Court,  which  at  the  time  was  filled 
by  learned  Judges  (h).  A  reason  constantly  adverted  to 
as  a  ground  on  which  to  adhere  to  a  former  decision,  is 
the  importance  of  certainty  in  the  law.  Another  reason 
is, '  the  great  importance  that  there  should  be  an  uni- 
formity of  decision  in  the  different  Courts  of  Westmin- 
ster Hall  *  (i).  A  third  reason  is  the  probability  that 
many  transactions  have  taken  place  upon  the  footing 
of  the  former  decision."  A  single  instance  has  been 
adhered  to  in  numerous  cases  cited  by  Mr.  Bam ;  among 
which  he  mentions  Hodgson  v.  Ambrose  (k)  where  Lord 
Mansfield  speaking  for  the  whole  Bench,  observed : 
"  Whatever  our  opinion  might  be  upon  principle  and 
authorities,  if  the  point  were  'new,  we  all  think  that 
since  this  is  literally  the  same  case  with  Covlson  v. 
CovZson  (I),  and  that  has  stood  for  so  many  years,  it 
ought  not  now  to  be  litigated  again.  It  would  answer 
no  good  purpose,  and  might  produce  mischief.  The 
great  object  in  questions  of  property  is  certainty,  and  if 
a  hasty  or  erroneous  determination  has  got  into  practice, 
there  is  more  benefit  derived  from  adhering  to  it,  than 
if  it  were  to  be  overturned.  Many  estates  may  be 
enjoyed  under  the  authority  of  Coidson  v.  Covlson,  the 
titles  to  which  would  be  shaken  if  the  decision  in  that 
case  were  to  be  overruled."  In  Schumann  v.  WecUher- 
head  (m),  Lord  Kenyon  observes, — "  Among  the  many 
cases  which  we  have  been  called  upon  to  decide  upon  ap- 
plications for  setting  aside  annuities,none  contains  a  more 
convenient  rule  of  decision  than  that  which  was  laid 

(a)  Jacobs  461.  (6)  2  Swanst.  422. 

(c)  Dougl.  326  ;  13  East  321.  {d)  5  T.  R.  450. 

(c)  6  T.  R.  666.  (/)  6  East  612,* 

{g)  6  Bing.  22.  (A)  7  B.  &  G.  476. 

.   (t)  6  B.  &  C.  633.  (iE;)  1  Dougl.  357. 

(I)  2  Atk.  246.  im)  1  East.  537. 
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down  in  Greathead  v.  Bromley  (a).  Now  unless  we  ^^^- 
are  prepared  to  rescind  our  opinions  then  expressed,  that  Fishbb 
case  must  govern  the  present ;  for  it  stands  directly  on  Thornton. 
the  same  ground  in  every  word  and  circumstance.  And 
though  if  we  had  then  been  as  fully  apprised  of  all  the 
circumstances  as  now  it  might  have  altered  our  opinion; 
yet  it  is  better  for  the  general  administration  of  justice, 
that  an  inconvenience  should  sometimes  fall  upon  an 
individual,  than  that  the  whole  system  of  law  should  be 
overturned,  and  endless  uncertainty  be  introduced," 
and  Orose,  Lawrence,  and  Le  Blanc,  justices,  "  con- 
sidered the  question  as  concluded  by  the  authority  of 
the  case  of  Greathead  v.  Bromley,  and  that  the  matter 
having  passed  in  rem  jvdicatam,  the  merits  of  the  case 
could  not  now  be  entered  into.''  A  case  containing 
Lord  Eldoris  opinion  is,  Townley  v.  BedwelL,  where  the 
precise  question  having  been  decided  in  a  former  case, 
his  Lordship,  on  following  that  decision,  observed  : 
^  That  case  was  very  much  argued,  and  I  do  not  mean 
to  say  that  a  great  deal  may  not  be  urged  against  it ; 
but  where  there  is  a  decision  precisely  in  point,  it  is 
better  to  follow  it "  (6).  An  instance  occurs  wherein 
Lord  Hardwicke  made  a  determination,  which  he  be- 
lieved to  agree  with  a  former  decision,  but  ordered  the 
matter  to  stand  over  that  he  might  look  for  the  case ; 
and  afterwards,  on  the  authority  of  that  case,  he  decided 
directly  contrary  to  his  former  determination;  Hume  v. 
Edwards  (c).  On  two  occasions  I  am  aware  that  we 
have  receded  from  decisions  once  arrived  at;  on  one  of 
these  occasions  an  opinion  expressed  in  B.  v.  Muiray, 
in  November,  1858,  as  to  the  construction  of  certain 
sections  of  the  Cattle  Stealing  Act  was  overruled  in  B. 
V.  Drowit  (d),  in  April,  1859 ;  and  on  the  other  a  con- 
struction of  the  sixth  section  of  the  Insolvent  Act,  in  the 
case  of  Dick  v.  Kidd,  decided  in  July,  1857,  which  led  to 
very  fearful  consequences,  was  reconsidered  in  Bank 
of  Auslralaaia  v.  Harris  (e),  decided  in  August,  1861. 
But  the  decision  in  the  case  of  Ibbotson  v.  Bryant  was 

(a)  7  T.B.  455.  (6)  14  NTes.  591.  (c)  3  Atk.  693. 

id)  1  Vol.»  App.  43.  (e)  1  Vol.,  App.  16. 
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1S63.  arrived  at  for  reasons  which  appeared  to  the  majority  of 
FisHBB  the  then  Court  to  be  satisfactory,  and  which  still  do  not 
Thornton,  app^^-r  to  US  unsatisfactory:  and  the  decision  appears  to 
carry  out  the  intention  of  the  Legislature  although  not 
distinctly  expressed  in  the  enactment.  For  this  reason 
therefore,  and  because  that  decision  has  not  been  ques- 
tioned during  the  fourteen  years  since  it  w&s  given,  and 
because  many  compositions  have  probably  proceeded  on 
the  faith  of  it,  and  there  would  be  much  inconvenience 
in  unsettling  such  arrangements,  I  am  of  opinion  that 
we  ought  to  be  bound  by  it.  We  steer  clear  of  diffi- 
culties on  one  side  or  the  other  by  adhering  to  a 
decision  which  we  think  carries  out  the  intention  of 
the  Legislature. 

MiLFORD,  J.  I  think  there  may  be  some  doubt 
whether  the  decision  in  Ibbotson  v.  Bryant  was  founded 
upon  a  correct  construction  of  the  Act.  The  point, 
however,i8  so  doubtful  that  as  there  has  been  a  decision, 
it  should  not  be  disturbed  unless  we  can  see  clearly  that 
it  is  wrong.  I  do  not  see  clearly  that  that  decision  was 
wrong ;  indeed  there  are  very  considerable  reasons  for 
thinking  that  it  was  right.  It  is  most  important  to 
secure  uniformity  of  decision,and  onegreat  advantage  in 
which  British  Courts  of  Justiceexcelthoseoflessfavored 
nations  is  that  they  are  guided  and  bound  by  precedents, 
and  it  is  this  principle  upon  which  our  administration 
of  justice  rests.  It  might  well  be  that  if  all  the  de- 
cisions upon  the  statute  of  Frauds  were  blotted  from 
memory,  the  same  decisions  would  not  now  be  given. 

Wise,  J.  In  cases  like  the  present  the  Court  must 
be  guided  by  circumstances.  In  a  criminal  case  where 
there  is  no  appeal  to  the  Privy  Council,  and  where  we 
are  sometimes  obliged  to  give  a  decision  on  a  point 
reserved  without  receiving  any  assistance  from  the 
arguments  of  counsel,  it  may  be  that  we  should  allow 
the  saipe  question  to  be  re-argued  on  another  occasion 
when  counsel  is  instructed ;  or  in  a  civil  case  where 
decision  by  one  of  the  Courts  at  Westminster  might  be 
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given  contrary  to  a  decision  of  this  Court,  because  in         18^3. 

such  a  conflict  of  authorities  the  Court  of  appeal  would       Fishkr 

probably  follow  the  decision  of  the  superior  Courts  of    xhornton. 

Westminster,  and  reverse  our  decision  when  appealed 

against,  we  should  consider  ourselves  bound  to  follow 

the  decision  of  the  English  Courts  in  order  to  avoid 

putting  the  parties  to  additional  and  unnecessary  costs. 

In  the  present  case  we  must  know  that  on  the  faith  of 

this  decision  all  subsequent  compositions  have  been 

based,  and  we  ought  not  to  unsettle  what  has  been  so 

long  considered  settled  law.    The  case  of  Willis  v. 

N'ewham  (a),  which  decided  that   part  payment  to 

defeat  the  operation  of  the  statute  of   Limitations, 

could  not  be  proved  merely  by  the  parol  declaration  of 

the  debtor,  was  considered  binding  by  the  Court  of 

Queen's  Bench  in  Bayley  v,  Aahton  (6),  and  by  the 

Court  of  Exchequer  in  Maghee  v.  O'Neil  (c),  although 

each  Court  admitted  that  the  decision  was  wrong; 

but  each  Court  adhered  to  the  decision  until  it  was 

reversed  in  a  Court  of  error,  in  Cleave  v.  Jones  (d) ; 

and  this,  as  being  the  safer  and  more  proper  course, 

ought  to  be  followed  on  the  present  occasion. 

Judgment  for  the  defendant. 


(a)  3  y.  &  J.  618.  (6)  9  L.  J.Q.B.  376 ;  4  P.  &  D.  204. 

(c)  7  M.  &  W.,  531.  {d)  20  L.  J.  Ex.  238. 
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1863. 


July  6. 

An  action 
cannot  be 
maintained 
against  a 
justice  for  an 
act  done  by 
him  without 
or  in  excess  of 
his  juris- 
diction, where 
the  party 
aggrieved  has 
once  obtained 
a  rule  or  order 
to  show  cause 
why  a  prohi- 
bition should 
not  issue 
under  the 
Colonial 
Justices  Act. 


KiNCHLER  against  Cowper. 

TT  appeared  that  on  November  5, 1862,  the  plaintiff 
was  charged  by  W.  C.  Lawson  with  absconding 
from  his  hired  service,  and  a  warrant  under  the  hand 
and  seal  of  the  defendant  Mr.  Thomas  Cowper,  a  police 
magistrate,  having  been  issued  for  the  plaintiff's  appre- 
hension, he  was  brought  up  before  Mr.  Thomas 
Qowper  and  Mr.  jR.  R,  C.  Robertson,  justices  of  the 
peace,  convicted,  and  ordered  to  be  imprisoned  for  three 
months. 

On  the  9th  December,  a  rule  nisi  for  a  prohibition, 
under  the  Colonial  Justices  Acts,  14  Vic,  No.  43,  and 
17  Vic,  No.  39,  having  been  duly  obtained  and  served, 
was  made  absolute  on  the  22nd  of  the  same  month. 

On  March  19,  1863,  an  action  was  commenced 
against  the  above  mentioned  justices,  Mr.  Coioper  and 
Mr.  Robertson,  for  unlawful  imprisonment  at  the  suit  of 
the  plaintiff;  and  on  May  11th  a  declaration  was  filed. 

A  summons  in  Chambers  was  obtained  by  the 
defendants,  calling  on  the  plaintiff  to  show  cause  why 
the  action  should  not  be  stayed,  on  the  ground  that  it 
was  an  action  brought  against  the  justices  to  recover 
damages  in  respect  of  proceedings  taken  under  and 
arising  out  of  the  conviction  made  by  the  defendants  as 
justices  of  the  peace,  and  that  the  plaintiff,  a  person 
aggrieved  by  such  conviction,had  applied  for  a  rule  nisi 
for  a  writ  of  prohibition,  and  that  such  rule  had  been 
granted,  and  Milford,  J,,  ma.de  an  order  that  the  action 
be  summarily  stayed. 

Isaacs,toT  the  plaintiff, now  moved  on  notice  that  this 
order  be  rescinded  or  varied,  on  the  ground  that  it 
was  based  on  a  wrong  construction  of  sections  12 
and  14  of  14  Vic,  No.  43.  By  the  former  section, 
any  person  aggrieved  by  the  summary  conviction  or 
order  of  any  justice,  may  apply  for  a  rule  or  order 
calling  on  the  justice  and  the  party  prosecuting  to  show 
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cause  why  a  prohibition  should  not  issue  to  restrain  1868. 
them  from  further  proceeding  upon  or  in  respect  of  such  Kinchlkr 
conviction  or  order ;  and  if  no  cause  can  be  shown,  or  co^peb 
the  Court  think  the  conviction  or  order  cannot  be  sup- 
ported, the  Court  shall  or  may  direct  that  the  writ  ap- 
plied for  be  issued.  By  section  14,  "in  all  cases  in 
which  any  such  rule  or  order  to  show  cause  shall  have 
been  granted,  no  action  shall  be  maintainable  or  com- 
menced against  the  justice  before  or  by  whom  the  con- 
viction or  order  in  question  shall  have  been  had  or  made 
in  respect  of  any  proceeding  taken  under,  or  matter 
arising  out  of,  such  conviction  or  order ;  and  if  any 
action  shall  be  commenced  in  violation  of  this  enactment, 
the  same  may  be  summarily  stayed  by  order  of  the 
Court  or  any  Judge  thereof,  with  costs  to  be  paid  by  the 
plaintiff,  to  be  taxed  as  between  attorney  and  client." 
This  section  can  only  be  taken  to  refer  to  an  action 
brought,  pending  proceedings  in  prohibition,  and  any 
other  construction  would  violate  the  principle  that  an 
existing  remedy  will  not  be  held  to  be  taken  away  except 
by  express  words,  as  there  are  no  such  express  words 
here  The  plaintiff  would  have  had  a  right  to  bring  this 
action  before  this  statute,  and  the  Legislature  could 
never  have  intended  so  great  an  injustice  as  to  deprive 
the  aggi-ieved  person  of  his  right  to  recover  damages  for 
a  wrong  inflicted  by  a  magistrate,  merely  because  he 
sought  to  avail  himself  of  a  means  of  relief  from  the  con- 
tinuation of  that  wrong.  Is  a  man,  sentenced  by  an 
ignorant  or  hot  tempered  magistrate  to  a  protracted  im- 
prisonment altogether  contrary  to  law,  to  be  obliged  to 
serve  out  such  sentence,and  thus  inflame  the  measure  of 
damages  to  which  he  will  ultimately  be  entitled,  or  else 
forfeit  his  claim  for  redress  if  he  avails  himself  of  this 
statutory  prohibition  ?  The  Court  will  not  countenance 
a  construction  of  this  section  so  contrary  to  common 
sense,  and  which  will  relieve  from  liability  to  damages  a 
magistrate  who  may  have  acted  tyrannically  and  without 
jurisdiction,  or  even  maliciously  and  corruptly.  Haylock 
V.  Sparke  (a)  was  also  referred  to. 

(a)  1  E.  &  B.  471  ;  22  L.  J.  M.  C.  67. 
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1863.  Stephen  showed  cause.    The  words  of  the  section  are 

KiNCHLER  distinct  and  free  from  ambiguity.  [Wise,  J.  11  and 
CowPER.  ^  ^  ^^^''  ^  **'  ^^^^'  ^'  provides  that  for  an  act  done  by 
a  magistrate  without  or  in  excess  of  his  jurisdiction,  no 
action  shall  be  brought  *'  until  after  such  conviction 
shall  have  been  quashed  either  upon  appeal  or  upon  ap- 
plication to  the  Court  of  Queen's  Bench ; "  but  if  your 
argument  is  correct  after  the  conviction  is  quashed  by 
prohibition,  no  action  can  be  brought  at  all.]  It  is  sub- 
mitted that  the  prohibition  is  not  a  quashing  within  the 
meaning  of  that  section.  [Stephen,  C.J.  If  this  con- 
viction be  without  or  in  excess  of  the  jurisdiction  of  the 
magistrate,theaction cannot  be  brought,whatevermay be 
the  meaning  of  14  Vic,  No,  43,  sect.  14,  because  the  con- 
viction is  not  quashed.]  It  was  for  the  plaintiff  to 
elect  whether  or  not  he  would  resort  to  his  remedy  by 
prohibition  under  the  statute.  If  he  had  proceeded  by 
habeas  corpus,  he  could  have  obtained  his  immediate 
release,  and  then  this  section  would  not  have  applied. 

Isaacs  in  reply.  Section  2  of  11  &  12  Vic,  c  44, 
compels  the  plaintiff  to  getthe  conviction  quashed  before 
he  can  bring  an  action  against  the  justice.  In  the 
present  case  the  conviction  has  been  quashed  by  pro- 
hibition, for  the  Court  will  construe  the  word  quash  in 
its  ordinary  and  not  its  technical  meaning  ;  and  section 
14  of  14  Vic,  No.  43,  ought  not  to  be  so  construed  as 
to  take  away  such  right  of  action  altogether. 

Cvbr,  ad.  wit 

July  22.  The  following  was  the  judgment  delivered  in  this 

case : — 

Stephbn,  C.  J.  The  Justices'  Act  of  1860,  and  the 
three  statutes  which  it  adopts,  being  those  commonly 
called  Sir  John  Jervis's  Acta,  are  all  to  be  read  as  one 
statute. 

Now,  before  the  passing  of  these  statutes,  where  a 
person  felt  aggrieved  by  any  summary  conviction  by 
justices,  he  had  the  following  remedies.  First,  if  he  was 
in  custody  under  a  warrant,  founded  on  the  conviction. 
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he  could  obtain  a  writ  of  haheaa  corpus ;  upon  which,  ^863. 
if  the  warrant  w&s  defective,  he  was  (as  a  general  rule)  KiscfHLKs 
discharged — without  reference  tothe  validity  of  thecon-  oowpbr. 
viction  itself.  Secondly,  whether  in  custody  or  not,  he 
could  impeach  the  conviction  by  writ  of  certiorari ; 
unless  that  proceeding  was  expressly  taken  away,  by  the 
statute  conferring  the  summary  jurisdiction — or  unless 
the  conviction  was  in  excess  of  that  jurisdiction,  or 
wholly  without  jurisdiction  in  the  justices.  In  this  form 
of  proceeding,  he  could  insist  on  legal  objections  only. 
Thirdly,  if  the  statute  conferred  a  right  of  appeal  (but 
not  otherwise)  he  could  appeal  against  the  conviction  to 
the  Quarter  Sessions  on  the  merits — whether  as  to  the 
law  or  the  facts.  Fourthly,  he  had  a  remedy  by  writ  of 
prohibition,  in  certain  cases,  if  the  justices  had  exceeded 
their  jurisdiction,  or  possessed  no  jurisdiction. 

This  last  mentioned  remedy  was  equally  applicable, 
where  it  existed  at  all,  to  summary  proceedings  before 
conviction.  But,  like  the  remedy  by  haheaa  corpus,  it 
did  not  operate  directly  against  the  conviction,  if  the 
case  had  proceeded  to  one.  The  prohibition  defeated 
such  conviction,  by  simply  staying  proceedings  under 
it : — whereas,  upon  an  appeal  or  a  certiorari,  the  convic- 
tion if  not  sustained  was  quashed  ;  or,  in  other  words, 
absolutely  reversed  and  made  void. 

The  common  law  remedy  by  writ  of  prohibition,  how- 
ever, was  not  merely  of  limited  application.  It  was  ob- 
tainable in  term  only;  and  was  subject  to  other  incon- 
veniences. "  The  Justices'  Act  of  1S50"  extended  the 
remedy,  therefore,  to  all  cases  of  summary  conviction; 
regulated  and  simplified  the  mode  of  proceeding;  made 
it  practically  an  appeal,  though  not  strictly  so  in  form; 
and  authorised  an  order  nisi  for  the  writ  to  be  issued 
by  a  single  Judge,  and  the  prohibition  itself  to  .be 
granted  in  certain  cases,  out  of  term,  by  two  Judges. 
But,  in  return  for  these  advantages,  the  Act  provides  in 
sect.  14  that  wherever  this  shall  be  the  remedy,  or  mode 
of  proceeding  elected,  the  person  seeking  the  benefit  of 
it,  and  obtaining  a  rule  or  order  initiating  the  proceed- 
ing, shall  be  concluded  by  the  result — whatever  it  may 
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1S63.  be;  so  that  no  action  shall  thereafter  be  maintainable  by 
KiNGHLKR  him,  in  respect  of  anything  done  under  the  conviction. 
CowpBR.  Summary  relief  will  be  obtained  by  him,  in  case  the 
merits  be  in  his  favour,  against  the  conviction ;  on  the 
condition,  however,  that  he  shall  seek  no  other  remedy. 
But  all  the  other  remedies  against  it,  which  existed 
before  the  statute,  are  left  open ;  and  the  writ  of  habeas 
corpus  and  certiorari,  as  well  as  the  remedy  by  appeal, 
where  an  appeal  is  allowed,  may  be  resorted  to  without 
any  such  i*estriction. 

Then,  however,  by  one  of  the  adopted  statutes,  the 
Justices'  Protection  Act  (11  &  12  Vic,  c.  44'),  other  re- 
strictions or  actions  against  justices  in  respect  of  things 
done  under  any  summary  conviction,  are  imposed  on 
parties.  If  the  thing  done  was  within  the  justices' 
jurisdiction,  the  plaintiff  must  allege  and  prove  against 
him  malice,  and  the  absence  of  reasonable  cause  :  section 
1.  If  it  was  done  without  jurisdiction,  or  in  excess  of 
his  jurisdiction,  those  allegations  are  dispensed  with ; 
but  the  plaintiff  must,  before  action,  have  succeeded  in 
"  quashing  "  the  conviction,  upon  appeal,  or  upon  appli- 
cation to  the  Supreme  Court :  section  2.  The  actual 
words  in  the  adopted  statute  are,  "  to  the  Court  of 
Queen's  Bench  ; "  which  must  be  taken  to  mean,  in  this 
colony,  the  Supreme  Court  only. 

I  perceive  nothing  in  this  last  section,  and  there  is 
certainly  nothing  in  the  previous  one,  inconsistent  with 
the  enactment  in  the  adopting  statute.  In  England, 
wherever  a  justice  has  acted  without  jurisdiction,  or  in 
excess  of  it,  there  must  by  that  second  section  be  a 
quashing  of  the  conviction;  and  the  party  will  have  had 
no  mode  of  escape  from  its  consequences,  in  the  mean- 
time, other  than  by  habeas  corpus,  certiorari,  appeal,  or 
prohibition  as  at  common  law.  In  this  colony,  however, 
although  the  complaining  party  must  equally,  in  the 
class  of  cases  mentioned,  cause  the  conviction  to  be 
quashed  before  he  can  sue  the  justice,  should  such  be 
his  intention  eventually ,yet  he  has  at  his  option  another 
mode  of  proceeding,  to  avoid  the  conviction  or  its  conse- 
quences, which  does  not  exist  in  England,  but  then,  by 


CASES  AT  LAW.  UY 

availing  himself  of  this  statutory  alternative  remedy,        ^^*^- 
he  loses  his  right  to  proceed  afterwards  against  the     Kinohler 
justice  for  damages.  Cow^wu 

A  conviction,  it  seems  to  me^  cannot  be  said  to  be 
quashed,  if  the  proceedings  on  it  are  simply  stayed. 
The  term,  therefore,  is  not  applicable,  in  reference  to 
the  proceeding  by  prohibition.  But  even  if,  by  an 
extended  construction,  the  term  could  be  so  applied, 
the  provisions  in  s.  14  of  the  Justices  Act  and  sect.  2  of 
Sir  John  Jervia's  Act  are,  in  my  opinion,  nevertheless 
perfectly  consistent.  By  the  latter,  the  quashing  of 
the  conviction  complained  of  must,  in  a  certain  class 
of  cases,  precede  the  person's  right  to  sue.  Now  we 
may  concede  this  to  be  equivalent  to  an  enactment 
that,  after  such  quashing,  he  shall  in  those  cases 
possess  the  right  to  sue.  The  former  section  enacts, 
however,  in  effect,  that  he  who  elects  to  proceed 
by  prohibition,  under  that  Act,  must  forego  every 
other  remedy.  So  that  the  person  who  desires  to 
retain  his  right  of  action,  and  yet— if  his  case  be 
founded  on  want  of  jurisdiction  in  the  justice, — must 
procure  the  conviction  to  be  quashed,  can  only  proceed 
with  safety  by  appeal,  or  writ  of  certiorari. 

Such  being,  as  it  appears  to  me,  the  clear  construc- 
tion of  the  statute,  the  order  made  by  Mr.  Justice 
Mil  ford  staying  the  proceedings  in  this  action  was  right, 
and  the  rule  for  setting  it  aside  must  be  discharged. 

Wise,  J.  I  also  have  come  to  the  conclusion  that 
this  rule  must  be  discharged.  I  am  fully  sensible  of 
the  force  of  the  arguments  used  by  Mr.  Isaacs,  that  by 
this  construction  of  sect.  14  of  14  Vic,  No.  43,  a  statu- 
tory immunity  may,  in  many  instances, be  thrown  round 
the  most  illegal  and  unwarrantable  conduct  of  magis- 
trates, and  if  the  two  sections  were  necessarily  incon- 
sistent, I  should  be  bound  to  adopt  the  construction, 
which  would  guard  the  liberty  and  rights  of  the  indi- 
vidual against  oppression  under  the  form  of  legal  pro- 
ceedings. But  I  can  only  administer  the  law  as  I  find 
it,  and  the  14th  section  does,  in  express  terms,  protect 
a  justice  from  any  action  in  respect  of  any  proceed- 
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1^^'  ing  taken  under  a  matter  arising  out  of  a  conviction  or 
KiNCHLKE  order  as  to  which  a  rule  or  order  to  show  cause  has  once 
CowpER.  ^^^T^  granted  under  the  Justices  Act.  The  llth  and 
12th  Victoria,  c.  4*,  sect.  2,  will  still  have  the  same 
meaning  as  in  England,  that  in  order  to  bring  an  action 
for  any  act  done  by  a  justice,  without  jurisdiction,  or  in 
excess  of  his  jurisdiction,  the  order  or  conviction  mast 
be  quashed  on  appeal,  or  upon  application  to  the  Court, 
that  is,  upon  certiorari,  or  possibly  af  tor  a  habeas  corpus, 
Ghaney  v.  Payne  (a).  At  one  time  I  was  inclined  to 
think  that  the  granting  a  prohibition  might  be  held  a 
quashing  within  the  meaning  of  that  section,  but,  if 
that  were  so,  I  do  not  see  that  any  construction  could  be 
put  upon  the  1 4th  section,  and  upon  the  well  established 
principle  that  all  the  enactments  of  a  statute,  if  possible, 
must  be  ma.de  operative,  and  because  the  grammatical 
sense  is  that  contended  for  by  Mr.  Stephen,  my  opinion 
is  that,  if  any  person  is  injured  by  an  act  of  a  magis- 
trate,however  illegal  or  in  excess  of  his  jurisdiction,  pro- 
vided it  be  not  malicious  and  without  any  reasonable  or 
probable  cause,  he  cannot  avail  himself  of  the  relief 
given  by  the  Justices  Act,  without  losing  his  right  to 
redress  in  damages  for  the  illegal  acts  from  which  he 
has  suffered.  This  construction  of  the  statute,  now  for 
the  first  time  established,  ought,  in  my  opinion,  to  have 
a  very  material  influence  upon  the  Court  in  future  cases 
when  considering  whether  the  successful  party  i^)onan 
application  for  a  prohibition  is  to  have  costs  against  the 
magistrate. 

Application  refused. 


(a)  1  Q.B.  712. 
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1863. 


Hale  against  Taylor.  Aprils. 

A    Rule  nisi  has  been  obtained,  calling  upon  the  catton*fer^a 

■"^^      defendant  to  show  cause  whj^  an  injunction  writ  of  in- 

should  not  issue  pursuant  to  the  provisions  of  the  iotlbe'enter- 

Common  Law  Procedure  Act  of  1857.  tainod  by  the 

Court  where 

DarvaU,  Q.C.,  and  Faucett  now  showed  cause,  and  the  plaintiff 

objected  that  there  had  been  no  notice  of  an  intention  Y^^}}  •PpIJ 

II.  ..  ..,  ,  ,11         .         forthewnt 

to  apply  for  an  injunction  indorsed  on  the  declaration,  has  been  in- 

or  on  the  writ  of  summons  as  is  required  by  sect.  47.  writof  sum- 

This  objection  was  held  fatal  by  this  Court  in  the  case  mona,  pur- 
it    r  ^  r  J  /  \  saant  to  sect. 
of  Jejffreya  v.  Leonard  (a).                                                47  of  the 

Common  Law 
Martin,  Q.C.,  and  StepJten.  The  provisions  of  the  A^^f  jIS^ 
statute  are  merely  directory,  and  the  irregularity  is 
cured  by  the  defendant's  appearance.  At  all  events  the 
Court  will  order  an  amendment  by  ordering  the  in- 
dorsement now  to  be  made,  as  the  defendant  has  had 
notice  of  this  application,  and  cannot  be  prejudiced 
thereby.  [Stephen,  C.J.  What  is  now  asked  is  not 
to  make  an  amendment,  but  an  addition  of  something 
which  may  never  have  been  thought  of  before.] 

Per  Curiam.  The  rule  must  be  discharged  with 
costs.  Taking  the  several  sections  of  the  Act  together 
we  think  that  the  power  to  grant  an  injunction  is 
only  given  where  the  writ  of  summons  contains  the 
notice. 


(a)  Dec,  1S58. 
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1863. 


April  U. 

A  person 
may  be  con- 
victed of 
fraudolently 
receiving 
property  nn- 
lawfuUy 
alienated  by 
an  insolvent 
A.,  contrary 
to  the  pro- 
visions of  5 
Vic.  No.  17, 
8.  74,althoagh 
at  the  time 
of  such 
alienation  A. 
was  not  in 
insolvent 
dream- 
stances. 

Where  the 
accased  has 
been  ex- 
amined before 
his  com- 
mittal, and  in 
reference 
thereto, 
"before  the 
magistrates 
on  two 
occasions,  the 
Crown  cannot 

Sot  in  evi- 
ence  the 
deposition 
taken  on  one 
occasion 
without  also 
patting  in  the 
deposition 
taken  on 
the  other 
occasion. 


The  Queen  against  John  Sharp. 

^PECIAL  case  reserved  for  the  consideration  of  the 
Judges  under  13  Vic,  No.  8,  from  the  Albuiy 
Quarter  Sessions. 

The  prisoner  was  indicted  under  sect.  74  of  the  Insol- 
vent Act.  The  information  alleged  the  sequestration  of 
one  Thomas  Allan,  and  that  before  sUch  sequestration 
Allan  did  alienate,  &c.,  part  of  his  estate,  &c.,  to  the 
value  of  £10,  with  intent  thereby  to  defraud;  and 
charged  the  prisoner  with  receiving  and  accepting  part 
of  the  estate,  &c.,  thus  alienated  by  Allan,  so  insolvent, 
with  intent  to  defraud  the  creditors  of  the  insolvent, 
with  knowledge  at  the  time  he  so  received,  &c.,  that 
such  alienations  were  fraudulently  made. 

It  was  proved  at  the  trial  that  Allan  sequestrated  his 
estate  in  December,  186 1 ,  and  that  he  had  alienated  the 
said  property  at  the  time  stated  in  the  information,  viz., 
July  and  August,  1861,after  having  been  pressed  by  his 
creditors ;  but  there  was  no  specific  evidence  to  show 
that  he  was  then  in  insolvent  circumstances.  It  was  ob- 
jected on  behalf  of  the  prisoner  that  theprisoner  was  not 
insolvent,  within  the  meaning  of  sect.  74  of  the  Act,  at 
the  time  of  the  alienation  ;  and  that  it  was  not  shown 
that  the  creditors  of  AUan,  under  his  insolvency  in  De- 
ceml)er,were  the  same  as  those  to  whom  he  was  indebted 
in  the  July  or  August  previous,  when  the  alienations 
were  made ;  nor  that  at  such  time  Allan  was  insolvent 
in  fact.  The  learned  District  Court  Judge  ruled  that 
the  question  for  the  jury,  was  whether  they  were  of 
opinion  upon  the  whole  of  the  case  that  the  prisoner  re- 
ceived such  alienations  with  intent  to  defraud  the  credi- 
tors of  Thomas  Allan,  knowing  at  the  time  that  these 
alienations  were  fraudulently  made. 

During  the  trial,  it  appeared  that  the  prisoner  had 
been  examined  as  a  witness  for  the  prosecution,  on  the 


V. 

John  Shabp 
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hearing  of  a  charge  in  Police  Office  against  Allan,  for        1863. 
fraudulent  alienation.  Xhe  Qubkn 

The  depositions  of  the  prisoner,  on  the  hearing  of  that 
case,  were  taken  on  August  2,  1862,  when  Allan  was 
committed  for  trial,  and  again  on  September  22, 1862. 
The  Crown  prosecutor  produced  the  depositions,  and  had 
read  in  evidence  those  of  August  2.  The  prisoner's  advo- 
cate insisted  that  the  two  sorts  of  depositions  made  by 
the  prisoner  should  be  taken  as  a  whole,  and  that  those' 
taken  on  September  22  should  also  have  been  read  as 
the  evidence  for  the  Crown.  The  learned  District 
Court  overruled  the  objection,  considering  that  the 
depositions  of  August  2  were  complete  in  themselves, 
and  that  the  Crown  prosecutor  was  not  compelled  to 
put  in  as  part  of  his  case  the  depositions  taken  on 
September  22.  The  prisoner  was  convicted  and 
sentenced  to  two  years  imprisonment  with  hard  labour. 
The  question  for  the  Court  was  whether  the  prisoner 
was  rightly  convicted. 

Fatuiett  for  the  prisoner.  It  is  admitted  that  R  v. 
Knight  (a),  decided  in  April,  ]  850,  is  an  authority  that 
a  person  who  has  become  insolvent  may  be  convicted  of 
the  crime  of  fraudulent  insolvency,  under  sect.  73  of  the 
Insolvent  Act,  although  he  was  not  in  insolvent  circum- 
stances at  the  time  of  the  act  complained  of ;  but  that 
decision  is  limited  to  cases  under  sect.  73,  and  is  not 
binding  upon  the  present  case,  which  is  under  sec- 
tion 74.  In  the  former  section,  the  words  "  whether 
before  or  after  sequestration  "  will  be  found,  which  are 
omitted  in  sect.  74 ;  and  the  omission  of  these  words 
shows  that  it  was  intended  to  exclude  from  its  operation 
the  receiving  of  property  alienated  by  an  insolvent 
before  his  insolvency.  [Stephen,  C.J.  If  so,  the  in- 
solvent who  alienates  his  property  is  punishable  under 
sect.  73,  but  not  the  person  to  whom  the  alienation  is 
made.]  There  is  no  evidence  that  the  creditors  at  the 
time  of  the  insolvency  were  the  same  as  the  creditors  at 
the  time  of  the  alienation;  but  the  intention  to  defraud 
must  refer  to  the  creditors  existing  at  the  time  of  the 

(a)  1  Vol.,  App.  51. 
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1863.         alienation,  of  whom  some  ought  to  have  been  shown  to 
The  QuBEN    be  creditors  at  the  time  of  the  sequestration.    It  is 
John  ^habp    ^^^^^^^ ^1»  ^^  ^^^  ^^^^  *s  stated,  whether  both  the  depo- 
sitions were  taken  at  the  same  time  and  form  one 
exemiination,  or  whether  one  was  taken  before  and  one 
after  the  committal. 

Stephen,  C.J.  The  first  objection  must  be  over- 
'ruled.  It  has  been  argued  that  although,  as  was  held 
in  Knight's  case,  the  fraudulent  alienations  which  are 
made  punishable  by  sect.  73,  are  alienations  made  either 
before  or  after  insolvency,  the  fraudulent  receiving  of 
property,  unlawfully  alienated  by  an  insolvent,  must  be 
limited  to  cases  of  property  alienated  after  insolvency. 
This  construction  appears  to  me  to  be  opposed  to  com- 
mon sense,  and  the  intention  of  the  Legislature.  I  think 
that  the  words  substantially ,and  by  implication,provide 
that  persons  knowingly  receiving  goods,  improperly 
alienated  by  an  insolvent,  with  intention  to  defraud  the 
creditors,  shall  be  criminally  punishable.  Nor  do  I 
think  that  it  was  necessary  to  show  that  the  creditors 
of  the  insolvent  were  the  same  both  at  the  time  of  the 
alienation  and  at  the  time  of  the  insolvency.  It  must 
have  been  shown  that  there  were  creditors,  because  the 
information  alleged,  as  it  was  necessary  that  it  should 
do,  that  the  offence  was  committed  with  "  intent  to  de- 
fraud creditors."  The  section  provides  that  there  must 
be  this  intent  to  defraud  creditors,  and  the  law  will 
presume  that  the  creditors  at  the  time  of  the  alienation 
continued  to  be  creditors  at  the  time  of  the  insolvency, 
unless  there  is  distinct  evidence  that  they  have  been 
paid  off;  and  it  was  not  necessary  that  the  Crown 
should  prove  affirmatively  that  they  are  the  same.  I 
give  no  opinion  what  would  have  been  the  effect  of 
proving  that  they  were  not  the  same. 

It  was  not  necessary  to  show  that  Allan  was  insolvent 
at  the  time  the  alienation  was  made.  Whether  the  in- 
solvent was  then  in  embarrassed  circumstances,  or 
whether  he  could  then  pay  twenty  shillings  in  the  pound, 
appears  to  me  immaterial,  if  at  the  time  the  alienation 
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was  made,  it  was  made  with  the  intention  to  defraud         1863. 
those  who  were  then  his  creditors.  The  Quken 

V. 

Wise,  J.  The  case  of  iJ.  v.  Knight  is  an  express 
decision  on  sect.  73 ;  and  the  construction  of  sect.  74 
follows  from  it  necessarily ,f or  the  same  principles  apply 
to  both  cases.  I  give  no  opinion  on  the  point  which 
would  have  arisen  if  it  had  been  proved  that  all  the 
creditors  existing  at  the  time  of  the  alienation  had  been 
paid  off,  and  a  new  set  of  creditors  had  come  into 
existence ;  but  the  question  being,  whether  it  is  neces- 
sary for  the  Crown  to  show  that  they  are  the  same,  it 
seems  to  be  no  straining  of  the  doctrine  of  continuance, 
considering  that  the  interval  between  the  alienation 
and  insolvency  was  only  a  few  months,  to  call  on  the 
other  side  to  show  that  all  those  creditors,  who  were 
creditors  at  the  time  of  the  alienation,  had  ceased  to 
be  creditors  at  the  time  of  the  insolvency,  if  that  fact 
was  relied  on  for  the  defence. 


Subsequently,  in  consequence  of  inquiries  made  at 
the  instance  of  the  Court,  it  was  admitted  that  the 
second  set  of  depositions  were  taken  after  the  commit- 
tal, at  the  request  of  the  Crown  prosecutor,  and  with 
reference  to  certain  entries  in  the  insolvent's  books. 

Stephen,  C  J.  If  both  these  examinations  had  been 
taken  before  the  committal,  and  with  reference  thereto, 
both  the  depositions  ought  to  have  been  admitted  ;  but 
as  the  second  examination  took  place  after  the  commit- 
tal the  Crown  was  not  bound  to  put  them  both  in 
evidence.  In  strictness  the  justices  had  no  jurisdiction 
to  take  the  second  examination. 

Wise,  J.  If  the  witness  had  been  indicted  for  per- 
jury committed  at  thesecond  examination,I  donot  think 
he  could  have  been  convicted,  nor  do  I  think  that  the 
justices  had  power  to  compel  the  attendance  of  such 
witness  for  examination. 

Conviction  aflSrmed. 
1,-2 
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April  14.  Graham  against  Fennell. 

The  Court  of  rpHE  Court  of  appeal  from  the  District  Court  at 

the  district  Wagga  Wagga,  had  ordered  j  udgment  to  be  entered 

Court  had  for  the  plaintiff  (a),  for  a  sum  stated  in  the  appeal  case 

ment  to  be  to  be  due  to  the  plaintiffjif  be  was  entitled  to  recover  at 

^UiStfff'^The  ^^^'  ^*^''  ^^^  ^^'  ^^-     ^"^  ^^  appeared  from  the  affidavits 

defendant  used  on  the  present  application  that  the  defendant,  at 

next^MttiDgB^  ^^^  ^^^^  sittings  of  the  District  Court,  on  a  suggestion 

of  the  District  that  this  sum  was  too  large  and  had  been  stated  in  the 

tained  from  case  settled  by  the  District  Court  Judge  by  mistake, 

the  District     obtained  from  his  Honor  an  order  for  a  new  trial,  in 

Court  Judge 

an  order  for  a  order  to  fix  and  ascertain  the  true  sum. 

prohibidon*  ^  ^^*®  ^^^^  ^^^  ^^^  obtained  calling  on  his  Honor 

waa  granted  /.  J.  Blake^  Esquire,  the  Judge  of  the  District  Court 

restraining  all  at  Wagga  Wagga,  and  the  defendant,  to  show  cause 

further  pro-  ^j^y  g^  prohibition  should  not  so  to  restrain  them  from 

ceedinffsupon  j       r  o  -nv.       . 

the  order  for  further  proceeding  upon  the  order  made  by  the  District 
a  new  trial.  Qq^jj,^  Judge,  On  the  ground  that  the  said  order  was  in 
contravention  of  the  rule  of  this  Court.  The  rule  nisi 
provided  that  if  it  were  served  on  the  registrar  and 
defendant,  on  or  before  a  particular  day,  then  no  costs 
should  be  awarded  to  the  defendant  under  sect.  90  of 
the  District  Courts  Act. 

Isaacs,  for  the  plaintiff,  in  support  of  the  application. 

Forbes  showed  cause  on  behalf  of  the  learned  Dis- 
trict Court  Judge  and  the  defendant. 

Stephen,  C.J.  The  plaintiff  has  a  judgment  of  this 
Court  in  his  favor  on  the  appeal  case,  signed  by  the 
learned  District  Court  Judge  and  duly  remitted  for  our 
decision.  That  case  states  £52  4s.  I  d.  to  be  thesum  in  dis- 
pute, and  the  judgment  of  this  Court  directed  that  sum 
to  be  repaid.  It  has  been  urged  that  it  is  hard  that  the 
plaintiff  should  be  asked  to  refund  £52  4-8.  Id.,  when  in 

(a)  1  Sup.  Ct.  R.,  C.L.  243. 


V. 

Fennbll. 
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fact  he  actually  received  a  much  less  sum.  But  it  is  his  1863. 
own  fault  if  he  suflfers  any  such  hardship,  as  he  ought  to  Graham 
have  objected  to  the  statement  made  in  the  case.  If  the 
plaintiff  is  seeking  to  recover  money  which  he  has  never 
paid,  it  is  wrong.  But  if  the  Court  makes  an  order, which 
the  facts,as  they  are  brought  before  it,  justify ,the  Court 
must  enforce  that  order.  I  know  of  nothing  so  pusilani- 
mous  as  a  reluctance  to  enforce  an  order  made  in  a  cause. 
The  parties,  in  whose  favor  the  order  is  made,  have  a 
right  to  have  that  order  enforced,  and  it  cannot  be 
tolerated  that  while  it  stands  it  should  be  disobeyed. 
The  plaintiff,  therefore,  is  entitled  to  enforce  this 
order  to  which,  according  to  the  statement  of  the  case, 
he  is  justly  entitled.  I  feel  sure  that  what  has  been 
done  in  the  present  case  by  the  learned  District  Court 
Judge,  has  not  been  done  from  any  disrespect  to  this 
Court,  but  it  has  been  wrongly  done,  and  at  the  direct 
instance  of  the  defendant;  and  the  plaintiff  having 
invoked  our  assistance  is  entitled  to  have  all  such 
proceedings  set  aside  with  costs. 

Wise,  J.  I  am  of  the  same  opinion.  The  case 
between  these  parties  was  tried;  and  the  case  for  appeal 
was  stated  by  the  learned  District  Court  Judge.  Upon 
the  hearing  of  the  appeal  we  gave  judgment  that  the 
verdict  should  be  entered  for  the  plaintiff,for  the  amount 
stated  in  the  case.  As  soon  as  that  judgment  was  pro- 
nounced, and  so  long  as  it  stands,  all  further  discretion 
is  taken  away  from  the  District  Court  Judge*  Any 
other  proposition  would  be  contrary  to  the  first  prin- 
ciples which  regulate  the  administration  of  justice.  It 
would  be  as  if  the  Privy  Council  should,  on  an  appeal 
from  the  decision  of  this  Court,  direct  a  verdict  for  the 
defendant,  and  this  Court  should  grant  a  new  trial.  The 
defendant, against  whom  the  decision  was  made,applied 
to  the  District  Court  Judge  to  make  the  order  which  he 
bad  no  jurisdiction  to  make,  and  has  thus  compelled  the 
plaintiff  to  make  the  present  application;  and  the  plain- 
tiff is  therefore  entitled  to  his  costs.     When  the  alleged 
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1863.  mistake  in  the  case  for  appeal  was  seen  by  the  other 
Graham  side,  he  should  have  applied  to  the  District  Court 
Fennbll.      Judge  to  set  it  right. 

Rule  absolute  with  costs. 


October  27.  Keogh  against  Loring  (a). 

The  Im-  rilHIS  was  an  appeal  from  the  District  Court  holden 

19V?o^5^.36  at  A 1  bury.     The  case  was  as  follows : — 

s.  l2,provide8  "  This  was  an  action  of  trespass  to  recover  damages 

&c?,  im-        *  fo^  impounding  plaintiff's  cattle  in  a  pound  not  the 

pounded  nearest  to  the  place  from  which  the  same  were  taken. 

under  too  pro-  i               i              i 

visions  of  the  It  was  proved  that  the  cattle  in  question  were  taken 

Mn*t  to  the*^  from  a  place  called  Kentucky  to  Piney  Range  pound, 

public  pound  instead  of  Howlong  pound,  which  was  alleged  to  be  the 

h^d  where  nearest,  and  there  impounded.     I  left  this  question  to 

the  same  were  fj^Q  jm-y    ^ho  found  that  Howlong  pound  was  the 

trespassing ;  o      ^                                                  i,rf...rt^,, 

and  that  if  nearest  pound  to  Kentucky,  and  that  plaintiff  had  bub- 

&c^  °8^aU^'m-  ^^i'^^^  damage  to  the  extent  of  £40 ;  but  I  also  directed 

pound  any  the  jury  to  find  a  verdict  generally  for  the  defendant, 

any  pound  or  upon  the  ground  that  as  this  offence  was  created  by  the 

place  not  ^.ct  19  Vic,  c.  36,  and  was  made  punishable  under  the 

the  Act,  he  1 2th  section  of  the  Act,  plaintiff  was  debarred  from  any 

shall  upon  Qi-hgr  remedy, 

conviction  •' 

forfeit  and  The  question  for  the  opinion  of  the  Court  is,  whether 

exceeding  ten  ^^^"^  direction  was  right,  and  whether  trespass  would 

pounds  for  not  lie  ? 

offence!^ Held,  If  tny  direction  is  wrong,  the  verdict  to  be  entered  for 

tiff^who^e*^"  the  plaintiff  according  to  the  finding  of  the  jury  in  his 

cattle  had  favour,  in  order  to  save  the  expense  of  a  new  trial. 

^^und^  by  I^»^®^'  *1^®  *25th  day  of  September,  1862. 

the  defendant  ISIDORE  J .  BlAKE." 
in  a  pound  not 

the  land^*  Fovbes  for  the  appellant.     By  sect.  12  of  the  Im- 

wereViL^^  pounding  Act,  19  Vic,  No.  36,  "  all  cattle,  sheep,  goats, 

passing, 

was  entitled  to  recover  for  special  and  particular  damages  sustained  by  him  in  con- 
sequence of  the  defen  lant'a  breach  of  tiie  enactment. 

(a)  Before  Stephen,  C.J.,  and  Wise,  J. 


V. 
LORING. 
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or  swine,  impounded  under  the  provisions  of  this  Act,  ^862. 
shall  be  sent  to  the  public  pound  nearest  to  the  land  Keogh 
where  the  same  were  trespassing;"  and  by  the  latter  part 
of  the  section  it  is  provided  that "  if  any  owner,  occupier 
of  land,  or  other  authorized  person  shall  impound  any 
cattle,  &c.,  in  any  pound  or  place  not  authorized  by  this 
Act,  or  in  any  manner  contrary  to  the  provisions  hereof, 
he  shall  forfeit  not  exceeding  £10."  But  this  is  not 
the  only  remedy  for  the  party  aggrieved.  By  16  Vic, 
No.  1,  sect.  16,  wherever  any  fine  is  imposed  by  any  Act 
of  Council,  such  act  shall  be  taken  to  provide  that  the 
same,  when  recovered,  shall  be  paid  one  moiety  to  Her 
Majesty,  and  the  other  moiety  to  the  informer,  unless 
the  act  composing  the  penalty  shall  otherwise  direct. 
This  penalty,  therefore,  provided  by  sect.  12,  is  re- 
coverable by  a  common  informer,  and  does  not  deprive 
the  party  who  has  suffered  some  private  wrong  of  his 
remedy.  CoiLch  v.  Steel  (a)  is  an  authority  to  show 
that  the  mere  imposition  of  a  penalty  for  the  breach  of  a 
statutory  duty  will  not  necessarily  deprive  an  individual 
injured  thereby  of  an  action  ex  delicto  for  damages.  By 
the  common  law,  a  party  distraining  cattle  damage 
feasant,  could  detain  them,  but  he  could  not  drive  them 
away.  The  statute  directs  that  cattle  impounded  shall 
be  driven  to  the  nearest  pound ;  and  the  defendant, 
having  abused  an  authority  given  to  him  by  law,  is  a 
trespBiSser  ab  initio  ;  Six  Carpenters'  case  (6). 

FatLcett  for  the  respondent.  A  new  duty  was  created 
by  section  1 2,  which  also  provided  a  specific  remedy  for 
its  violation;  that  remedy  must  be  exclusively  pursued, 
and  the  party  aggrieved  is  limited  to  that  particu- 
lar mode  of  redress.  The  case  is  distinguishable  from 
Couch  V.  Steel,  because  there  the  plaintiff  would  have 
had  a  right  at  the  Common  Law  to  maintain  an  action 
for  the  special  damage  he  sustained  from  the  breach 
of  public  duty  by  the  defendant,  although  no  penalty 
had  been  prescribed  by  the  Act. 

(a)  3  E.  &  B.  402  ;  23  L.J.Q.B.  121.       (6)  1  Sm.  L.C.  HI. 
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_  Stephen,  C.J.  According  to  general  principles,  as 
Kbooh  recognised  in  the  case  of  Cotbch  v.  Sted,  this  action  is 
LoRiNG.  maintainable.  Section  12  of  the  Impounding  Act  is  a 
positive  enactment  in  favour  of  the  owners  of  cattle,  for 
the  breach  of  which  by  the  defendant  the  jury  have 
assessed  the  special  damage  sustainedby  the  plaintiff  at 
£40.  The  same  section  also  provides  that  if  any  owner, 
occupier  6f  land,  or  other  authorized  person  shall  im- 
pound any  cattle  in  any  unauthorized  pound,  he  shall 
pay,  for  every  such  oflFence,  a  penalty  not  exceeding  £10; 
and  the  Acts  Shortening  Act,  ss.  15  and  16,  enables  that 
penalty  to  be  recovered  by  any  common  informer.  If 
the  statute  had  stated  that  this  penalty  was  to  be  re- 
covered by  the  party  aggrieved,  it  might  have  been  con- 
tended that  that  was  the  specific  remedy  and  no  other 
provided  by  the  Legislature ;  as  no  indictment  would 
lie  for  the  breach  of  this  statutory  duty,  because  that 
remedy  is  impliedly  taken  away  by  the  provision  in  the 
Act  imposing  a  penalty.  But  as  regards  the  private 
injury,  it  is  well  established  law  that  wherever  a  statute 
enjoins  the  performance  of  some  duty,  and  any  person 
sustains  any  special  and  particular  damage  by  reason 
of  the  breach  of  that  duty,  he  has  a  right  of  action 
against  the  person  who  has  been  guilty  of  that  breach. 
We  have  here  a  positive  enactment,  by  the  breach  of 
which  the  plaintiflF  has  been  injured,  and  I  am,  there- 
fore, of  opinion  that  the  action  lies.  It  cannot  have 
been  intended  by  the  Legislature  that  this  penalty  of 
£10  was  to  be  a  sufficient  compensation  in  all  cases,  as 
for  instance  where  sheep  to  the  number  of  a  thousaud, 
it  may  be,  have  been  driven  to  a  pound  100  miles  off, 
when  the  nearest  pound  was  only  10  miles  distant.  It 
would  often  be  a  most  inadequate  remedy. 

Wise,  J.  By  the  common  law  no  person  was  justi- 
fied in  impounding  cattle  damage  feas'xni,  except  in 
the  place  where  the  cattle  were  distrained.  By  the 
statute,  the  distrainor  is  directed  to  drive  them  to  the 
nearest  pound,  and  for  non-compliance  with  that  di- 
rection is  liable  to  a  penalty  not  exceeding  £10  for  every 
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such  offence.    But  Couch  v.  Steel  (a)  Fawcett  v.  The        ^^^- 
York  and  North  Midland  R.   Co.  (6),  and   Coe  v.       Keogh 
Piatt  (c),  are   authorities   that   notwithstanding  the       lomno. 
existence  of  a  penalty  for  the  wrongful  breach  of  a 
statutory  public  duty,  those  who  sustain  any  particular 
damage  which  is  the  consequence  of  such  breach  have 
their  remedy  against  those  who   are  guilty  of  such 
breach. 

Verdict  to  be  entered  for  the  plaintiff  for  the 

amount  contingently  assessed,  with  costs 

of  the  appeal. 


Turner  against  Lance.  October  23. 

rilHIS  was  an  application  by  the  plaintiff,  by  sum-      A  fee  to 

mons,  to  the  full  Court,  to  set  aside  or  vary  an  oonference  on 
order  made  by  Milford,  J.,  in  Chambers,  disallowing  »  P^«*  ""^y  '^ 
certain  items  in  the  bill  of  costs  of  the  plaintiff.     The  allowed  on 
items  thus  disallowed  were  "Attending  counsel  thereon,  ^^'^f^^^^o'*  ^^ 
long  conference,  18s.  4d.     Paid  his  fee,  £4  6s.  6d."  between 

The  declaration  was  upon  an  overdue  promissory  note  ^rty.*" 
for  £7,9 1 7  1 5s,  made  by  the  defendants  on  1 9  December, 
1861,  in  favour  of  Wrighty  and  indorsed  by  Wright  to 
the  plaintiff.  The  defendants  had  pleaded  an  equitable 
plea,  alleging  a  sale  of  certain  stock  and  stations,  of 
which  the  plaintiff  was  the  mortgagee,  by  Wright  to  the 
defendants,  on  certain  terms ;  that  the  terms  of  the 
sale  had  been,  by  the  agreement  of  all  parties,  altered 
as  follows — that  a  cash  payment  of  one  third  should  be 
made  forthwith  to  the  plaintiffjn  reduction  of  his  mort- 
gage debt ;  and  that  the  balance  should  be  paid  by  a 
bill  at  six  months,  with  interest  added  at  seven  per  cent., 
such  bill  to  be  left  in  the  hands  of  the  plaintiff,  he  un- 
dertaking to  refund  or  allow  in  account  what  should 
be  properly  deducted  on  account  of  short  muster,  and  on 
due  payment  o^  the  bill  or  the  balance, as  the  case  might 
be,  to  release  the  security.  The  plea  then  alleged  a  pay- 
ment of  one-third  in  cash  to  the  plaintiff  and  of  the 

(a)  23  L.J.Q.B.  121.  (&)  16  Q.B.  610. 

(c)  7  £xoh.  923. 
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^^^ balance  by  bill,  in  pursuance  of  the  agreement,  and 

^*^''^^^**  that  the  promissory  note  declared  on  was  given  for 
Langs.  the  balance.  It  then  alleged  that  cdthough  the  time  for 
giving  delivery  had  elapsed,yetthere  was  a  short  muster 
of  the  cattle,  and  that  there  should  and  ought  to  have 
been  deducted,  on  account  of  such  short  muster,  an 
amount  equal  to  the  sum  of  money  claimed  in  the  decla- 
ration, and  the  defendants  accordingly  claimed  that 
such  amount  should  be  allowed  to  them  in  account. 

It  appecui^d  that  an  equity  suit,  concerning  the  same 
subject  matter,  was  pending  between  the  parties  men- 
tioned in  the  plea. 

Broddhurbt,  Q.C.,  in  support  of  the  summons.  A 
long  equitable  plea  had  been  pleaded,  and  as  it  was  a 
case  of  novelty  and  difficulty  it  was  necessary  that  it 
should  be  laid  before  counsel ;  and  the  fee,  therefore, 
for  such  consultation  ought  to  have  been  allowed  as 
between  party  and  party,  according  to  Rule  4  of  Hilary 
Term,  1853  (a),  which  gives  a  discretion  to  the  taxing 
officer  to  "  allow  as  between  party  and  party  the  fees  of 
counsel  for  drawing  pleadings,  and  other  proceedings, 
whether  special  or  otherwise,  and  advising,"  and  which 
was  adopted  by  this  Court  in  April,  1856  (6).  In  the 
case  of  The  Rouen  (c),  upon  disallowance  by  the 
Registrar  of  the  Admiralty  Court  of  a  fee  to  counsel  for 
advising  as  to  the  admissibility  of  a  plea,  the  Court  re- 
viewed the  Registrar's  taxation,  and  directed  the  allow- 
ance of  the  fee  and  the  costs  attendant  thereon.  This 
decision  was  made  after  the  mode  of  pleading  in  the 
Admiralty  Courts  had  been  simplified  in  the  same 
manner  as  the  pleadings  at  Common  Law  were  sim- 
plified by  the  Common  Law  Procedure  Act,  and  the 
principle  regulating  the  decision  in  that  case  and  the 
present  is  the  same. 

Fav^ett  contra.  The  question  depends  altogether  on 
the  practice  of  the  Court,  which  is  in  accordance  with 

(a)  Gray  on  Costa,  552.  (6)  Sup.  Ct.  Pr.  62  [Ed.  ISdSl. 

(e)  31  L.J.P.  &  M.  132. 
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the  decision  of  Mr.  Justice  Mil  ford.  The  fee  allowed 
for  drawing  the  replication  is  sufficient  for  the  expense 
of  this  consultation,  for  although  fair  as  between 
attorney  and  client  it  ought  not  to  be  allowed  as 
against  the  opposite  party.  It  was  not  a  step  in  the 
cause.  [Stefphen,  C.J.  The  consultation  was  as  to 
what  ought  to  be  done,  whether  to  move  to  strike  out 
the  plea,  or  to  take  issue  thereon.] 

Stephek,  C.J.  I  think  the  fee  should  be  allowed. 
The  plaintiff  was  entitled  to  lay  a  case  before  counsel  to 
advise  on  the  replication,  and  to  charge  the  expense 
thus  incurred;  but  instead  of  doing  this  he  takes 
counsel's  opinion  how  to  deal  with  the  plea.  The 
Rule  of  Court  referred  to  on  the  argument  expressly 
authorises  this  charge. 

Wise,  J.  I  am  of  the  same  opinion,  and  I  think 
expenses  would  be  frequently  decreased  by  taking  the 
course  pursued  by  the  plaintiff  in  the  present  case. 
The  amount  of  the  fee  to  be  allowed  should  be  settled 
on  the  assumption  that  the  counsel  employed  is  a 
junior  counsel. 

Application  granted. 


1862. 


TURNEB 
V. 

Lance. 


Fisher  against  Thornton. 

It^ARTIN,  Q.C.,  moved  for  leave  to  appeal  to  the 
Queen  in  Council,  the  petition  having  been  filed 
after  the  fourteen  days  prescribed   by  the  Orders  in 
Council. 

Per  Curiam.  We  decline  to  grant  leave  to  appeal 
as  prayed,  being  all  of  opinion  that  we  have  no  juris- 
diction where  the  petition  is  out  of  time. 


February  12, 
1S63. 

The  Court 
has  DO  juris- 
diction to 
grant  leave  to 
appeal  to  the 
Queen  in 
Council  after 
the  expiration 
of  the  time 
prescribed  by 
the  OrderE  in 
Council. 
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July  31.  Kelly  against  Bradridqe  and  another. 

The  decla-    rilHE  declaration  stated  that  an  agreement  had  been 

ration  stated       ■  .         i  .  i  *•  i     i         t   •      fl- 

an agreement  entered  into  between  one  Long  and  the  plaintiti, 

^aintS  and  ^^^  ^^^  performance  of  certain  work  by  the  plaintiff  for 

A.  for  the  Long,  for  certain  payments ;  and  that  by  the  agreement 

^oertein'^^  the  payments  therein  specified  were  to  be  made  upon 

work  ?>y  **i«  certificates  to  be  given  by  the  defendants.     Averment, 

A.,  to  be  paid  that  the  plaintiff  did  and  performed  all  the  work  so  con- 

f or  upon  tracted  to  be  done  and  performed  as  aforesaid,  and  all 

certihcates  to  ^  * 

be  given  by  things  and  times  happened  to  entitle  him  to  have  and 
ants  -^nd  receive  a  certificate  from  the  defendants.and  it  wastheir 
averred  that  duty  to  give  the  same.  Breach,  that  the  defendants 
did  and  per-  fraudulently  and  maliciously,  and  without  any  good, 
formed  all  the  reasonable,  and  probable  or  sufficient  cause,  refused  and 

work  BO  con-         .,,       «  .  , 

tracted  to  be    still  refuse  to  give  the  same,  whereby,  &a 
done,  and  aU 

things  and  Demurrer  and  joinder  in  demurrer, 

tiroes  hap- 

entitle  him  to       Milfovd  in  support  of  the  demurrer.     The  defendants 

have  and  re-    are  not  alleged  to  have  been  parties  to  the  agreement 

cate  from  the  between  Long  and  the  plaintiff',  or  to  have  known  of  it, 

^®^?^*'**®*      or  to  have  performed  any  work  with  any  such  know- 

their  duty  to    ledge,  Or  to  have  received  any  consideration  for  the  per- 

^cWthattlTe  formance  of  such  work.  The  allegation,that  it  wastheir 

declaration,     duty  to  give  the  certificate,  does  not  remedy  this  defect, 

show  the         for  such  an  allegation  is  superfluous  where  the  facts 

^tal"™  f         stated  show  a  legal  liability,  and  useless,  as  in  the 

which  the       present  case,  where  they  do  not ;  Brown  v.  MaUett  (a), 
alleged  duty 

arose,  was  Isaacs  in  support  of  the  declaration.     Under  the 

Common  Law  Procedure  Act,  a  general  averment  of  ful- 
filment of  all  conditions  precedent  is  sufficient  in  the 
declaration,  although  more  particularity  is  required  in 
a  plea  (6). 

Cur,  ad,  vvlL 

(a)5C.B.  699. 

(6)  The  argument  on  the  main  question  has  been  omitted,  as  no 
judgment  was  delivered  upon  it. 
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The  following  judgment  was  delivered  by  l^^» 

Kbllt 
Wise,  J.     This  is  an  action  against  two  architects,  of,  v. 

we  believe,  an  entirely  novel  character.  The  plaintiff"  ^a^another 
entered  into  a  builder  s  contract  with  one  WiUiamLong^  September  17. 
to  do  certain  work,  with  the  clause  so  generally  inserted 
in  agreements  of  that  description,  by  which  the  certifi- 
cate of  an  architect  is  made  a  condition  precedent  to  the 
contractor  8  right  to  be  paid.  This  certificate  not  having 
been  given  by  the  defendants,  the  architects  selected  by 
Long,  as  the  plaintiff*  contends  that  it  ought  to  have 
been,  this  action  is  brought.  The  plaintiff*  charges, 
that  the  certificate  was  withheld  maliciously  and  fraudu- 
lently ;  and,  had  the  declaration  in  other  respects  been 
rightly  framed,  a  very  important  question  would  for 
the  first  time  be  raised  for  decision.  But  the  defen- 
dants have  demurred,  because  (among  other  reasons)  the 
declaration  does  not  show  any  circumstances  whereby 
it  became  the  defendants'  duty  to  give  the  certificate, 
upon  which  the  plaintiff''s  claim  to  payment  depended. 

We  are  of  opinion,  that  upon  this  point  the  demurrer 
is  well  founded.  Mr.  Isaacs  in  support  of  the  decla- 
ration contended,  that,  according  to  section  52  of  the 
Common  Law  Procedure  Act  of  1853,  the  averment 
that  the  plaintiff^  had  performed  the  work  contracted 
for,  and  that  "all  things  had  happened"  to  entitle 
him  to  receive  a  certificate  from  the  defendants,  was 
sufiScient.  It  seems  to  us,  however,  that  the  proper 
application  of  this  section  is  to  actions  upon  contracts, 
to  which  contracts  the  plaintiflfs  and  defendants  respec- 
tively are  parties  ;  and,  without  saying  that  the  enact- 
ment is  limited  to  those  cases,  we  think  that  it  does 
not  dispense  with  the  necessity  of  a  statement  of  the 
circumstances,  in  such  a  case  as  this,  to  show  that  the 
duty  devolved  upon  the  defendants. 

The  mere  circumstance,  that  the  plaintiff* entered  into 
the  contract  in  question  with  Long,  and  did  the  work 
under  it,  would  place  the  defendants  as  his  archi- 
tects under  no  liability  whatever;  for,  consistently  with 
that  state  of  facts,  they  may  never  have  taken  on  them- 
selves the  office  under  that  contract,  or  known  of  the 


164 


SUPREME  COURT  REPORTS. 


1863. 
Kblly 

V. 

Bradridgb 
and  another. 


contract  having  been  entered  upon,  much  less  that  the 
work  had  been  performed.  Without  some  act  of  their 
own,  no  duty  whatever  on  their  part  could  arise.  The 
declaration,  therefore,  in  omitting  to  show  the  circum- 
stances from  which  the  alleged  duty  arose,  is  defective. 

The  plaintiff  has  leave  to  amend  as  he  shall  be 
advised,  on  payment  of  costs — otherwise  judgment 
will  be  given  for  the  defendants  (a). 


July  21. 

The  decla- 
ration stated 
that  A.,  the 
executor  of 
B.,  sued  the 
defendant  for 
that  B.  let  a 
certain  dwell- 
ing-houBe, 
store,  and 
premises  to 
the  defend- 
ant, at  a  cer- 
tain rent,  of 
which  rent 
one  quarter 
due  to  A.,  as 
such  executor 
of  B.,  was  due 
and  unpaid. 
Sdd  bad  on 
general  de- 
murrer. 


Kelly  against  Besson. 

nnHE  declaration  stated  that  /.  Kelly  and  E.  Lindley, 
the  executor  and  executrix  of  the  last  will  and 
testament  of  the  late  T.  Lindley,  deceased,  sued  the 
defendant,  for  that  the  said  T.  Lindley  let  to  the  de- 
fendant a  dwelling-house,  store,  and  premises,  to  hold 
from  January  13,  1862,  till  April  6,  1866,  at  a  yearly 
rent  of  £200,  payable  quarterly — that  is  to  say  £50  to 
be  paid  at  the  expiration  of  every  three  months,  from 
January  13,  1862,  of  which  rent  one  quarter  due  to  the 
plaintiffs,  as  such  executor  and  executrix  of  the  said  T. 
Lindley y  is  due  and  unpaid. 

Demurrer  and  joinder. 

Darley  in  support  of  the  demurrer.  The  declaration 
does  not  show  any  title  in  the  plaintiffs,  as  executors  of 
Thomas  Lindley,  to  the  i-ent  they  claim.  It  neither 
shows  what  interest  Lindley  had  in  the  reversion  ex- 
pectant upon  the  expiration  of  the  term,  or  whether  the 
rent  alleged  to  be  due  accrued  in  the  life  time  or  after 
the  decease  of  the  testator.  If  the  rent  sued  for  fell  due 
afterthe  testator's  death.the  declaration  must  allege  that 
he  had  a  chattel  interest,  as  otherwise  the  law  intends 
that  he  was  seized  in  fee,  and  then  such  rent  with  the 
reversion  would  go  to  the  heir  and  not  to  the  executor.  If 
the  testator  was  seized  in  fee,  as  must  be  intended  on 
this  declaration,  it  was  necessary  to  allege  that  the  rent 


(a)  See  BaUerbury  v.  Vyse^  32  L.  J.  Ex.  177. 
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claimed  by  the  executor  accrued  in  the  lifetime  of  the  l^^« 
testator  :  Norria  v.  Ehsworth  (a),  Williams  on  Execu-  Kblly 
tors  (6).  The  derivative  title  of  the  plaintiff  must  be  Besson. 
shown;  Fryer  v.  Coombs  (c).  In  an  action  by  the 
assignee  of  the  reversion,  the  title  of  the  lessor  to  the 
demised  premises  must  be  set  out,  that  it  may  appear 
whether  his  estate  therein  is  assignable ;  Thursby  v. 
Plant  (d).  This  is  not  such  an  objection  as  could  be 
got  rid  of  by  a  summary  application  under  sect.  48  of 
the  Common  Law  Procedure  Act.  It  is  not  an  uncer- 
tain or  ambiguous  pleading,  but  one  altogether  defec- 
tive and  disclosing  no  cause  of  action  whatever.  In 
Cuthbertson  v.  Irving  (e),  which  may  be  relied  on  by 
the  other  side,  Martin,  B.,  held  that  sufficient  appeared 
on  the  declaration  to  show  that  the  plaintiff  claimed 
as  assignee  of  an  estate  in  reversion,  and,  therefore, 
that  it  was  good  on  general  demurrer. 

Powell  contra.  The  Common  Law  Procedure  Act 
has  substituted  general  for  specific  allegations  in  plead- 
ing, and  provided  that  the  remedy  for  ambiguity  or  un- 
certainty should  be  an  application  to  a  Judge  under  sect. 
48  ;  Schenk  v.  Godts  (/),  Fogg  v.  Nudd.  {g\  Wilkinson 
V.  Sharland  {h\  BvMen  on  Pleading  {%).  [Stephen, 
C.J.  The  objection  is,  that  the  declaration  does  not 
assert  any  title  at  all]  The  declaration  alleges  that 
the  plaintiffs  sue  as  executors,  and  that  the  rent  due  is 
due  to  them  as  executors ;  and,  therefore,  it  will  be 
intended  that  the  rent  thus  claimed  is  a  chattel  interest. 
But  assuming  that  the  objection  is  good,  it  would  only 
be  ground  for  special  demurrer ;  Baker  v.  Gostling  (k), 
and  Haywood  v.  Collinge  (I)  were  referred  to. 

Stephen,  C.J.  The  objection  taken  to  this  decla- 
ration is,  that  it  does  not  disclose  any  cause  of  action,and 
that  the  plaintiffs,  as  executors,  are  suing  for  the  rent  of 

(a)  1  Freem.  4S3.  (b)  p.  731. 

(c)  11  A.  &  E.  403.  id)  1  Wms.  S.  233  note  (2). 

(e)  2S  L.  J.  Ex.  306.  {/)  1  Com.  Law,  R.  115. 
ig)  3  E.  &  B.  650.  {h)  10  Exch.  725. 

(f)  p.  121.  [k)  3  B.N.C.  19. 

[I)  9  A.  Al  E.  268. 
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^^^  land  to  which  they  have  not  shown  any  title.  The 
Kbllt  answer  to  this  objection  which  has  been  made,  is,  that 
Bbssok.  ^^6  form  given  in  the  schedule  to  the  Common  Law 
Procedure  Act  has  been  followed,  and  that  any  defect 
in  it  might  have  been  cured  by  an  application  to  a 
Judge  under  sect.  48  of  that  Act.  The  mere  possession 
of  land  affords  a  presumption  of  seisin  in  fee;  and  in  the 
absence  of  allegation  to  the  contrary  in  this  declaration, 
it  must  be  taken  that  the  lessor  was  seized  of  the  land 
demised  to  the  defendant,  and  if  so,  the  plaintiffs  have 
shown  no  title  to  sue;  but  even  if  this  rent  were 
personal  estate,  and  the  plaintiffs  therefore  entitled 
to  it,  there  is  nothing  to  show  that  it  is  so  on  this 
declaration. 

Wise,  J.  Assuming  the  allegations  in  this  declara- 
tion to  be  true,  no  cause  of  action  appears.  The  de- 
fendant is  not  under  an  obligation  to  pay  rent  to  the 
executors  of  Lindley,  because  the  latter  demised  the 
premises  to  the  defendant.  The  declaration  does  not 
show  that  there  was  any  rent  due  for  which  the  exe- 
cutors could  sue.  I  had  some  doubt  whether  the 
averment  that  the  rent  was  *'  due  "  was  sufficient ;  but 
here  it  is  uncertain  whether,  if  due,  it  would  go  at  all 
to  the  executors. 

Judgment  for  the  defendant 
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Keogh  agaiTist  Stiles.  July  24. 

APPEAL  from  the  District  Court  of  Albury.  P'^  defen- 

*'  dant  was  the 

pound keeper 
"  This  is  an  action  tried  before  me  on  the  18th  of  of  the  P. 

March,  instant,  at  the  Albury  District  Court,  and  the  S'm  with^'''*' 

defendant  deing  dissatisfied  with  my  decision  in  point  **  the  district 

of  law,  appeals;  and  the  plaintiff  and  defendant  being  AscaleSpfees 

unable  to  agree  upon  a  case,  I  have  settled  this  case,     to  be  charged 

The  following  are  the  particulars  of  the  plaintiffs  tenance  of 
claim  annexed  to  the  summons  :  '  For  that  you  are  in-  pounded  had 
debted  to  the  plaintiff  in  the  sum  of  £200,  money  paid  ^^he^^uft 
by  the  plaintiff  to  you  for  sustenance  fees  on  cattle  of  Albury  " 
belonging  to  the  plaintiff,  impounded   at  the  Piney   j^^gticts 
Range  pound,  illegally  charged  by  you  as  poundkeeper,  aitting  in  a 
as  per  following  particulars/  Petty  ° 

Then  follow  particulars  of  various  sums  of  money,  ^^^^5  to  th 

amounting  in  the  whole  to  £  1 3 1  8s.,  paid  by  the  plain-  place  where 

tiff  to  the  defendant  upon  releasing  his  cattle  from  the  l^^  after^° 

pound  on  twenty-three  distinct  occasions, between  June  wardserected, 

2nd,  1860,  and  July  4th.  1862.  erection."''  A* 

The  defendant  was  examined  on  the  part  of  the  copy  of  the 

^  fees  so  fixed 

plaintiff,  and  he  proved  that  the  above  sum  was  paid  by  had  been  kept 

the  plaintiff  in  order  to  obtain  the  release  of  his  cattle,  pound  ^  The 

which  the  witness  stated  he  would  not  have  given  up  plaintiff, 

unless  such  payments  were  made.     The  several  pay-  had^^en    ^ 

ments  were  made  by  the  plaintiff  without  protest.  impounded, 

It  was  only  proved  that  Piney  Range  pound  was  protest  sus- 

proelaimed  in  the  Oovemvient  Gazette  on   February  f^rg^ot^^®* 

8th,  1860,  and  the  defendant  appointed  poundkeeper  on  cattle, accord. 

the  18th  day  of  said  month ;  that  at  that  date  the  Court  Icfl^al^ve 

of  Petty  Sessions  at  Albury  was  approved  of  by  the  mentioned,  to 

Governor,  and  published  in  the  Government  Gazette  of  dant,  who 

May  2nd,  1856.  demanded 

*'  '  and  received 

It  was  further  proved  that  thedefendant,after  hisap-  the  same  for 

pointment  as  poundkeeper  aforesaid,  affixed  to  the  said  Juch'^cattie  °^ 

pound  a  board,  having  painted  thereon  the  fees  and  ^«'^»  that 

the  fees  could 
not  be  legally 

claimed  for  sustenance,  and  that  as  the  money  had  been  received  by  the  defendant 

colore  officUy  the  plaintiff  was  entitled  to  recover  it  in  an  action  for  money  had  aod 

received. 
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1863.        sustenance  fixed  by  the  magistrates  at   Albury  as 
Kbooh       aforesaid,  and  charged  the  plaintiff  accordingly.    No 
SthIes        ®^'®  ^^  ^^®®  *^^  sustenance  was  ever  fixed  for  the 
Piney  Range  pound. 

The  plaintiff  claimed  the  moneys  so  paid  by  him,  on 
the  ground  that  there  was  no  scale  of  fees  and  charges 
for  the  Piney  Range  pound,  as  required  by  the  10th 
section  of  the  Impounding  Act  of  1855.  It  was  argued 
on  the  other  hand  by  defendant's  counsel — Firstly,  that 
the  requirements  of  the  provision  of  that  section  of  the 
Act  had  been  complied  with.  Secondly,  that  as  the 
plaintiff  had  paid  the  several  sums  mentioned  in  the 
particulars  of  demand  on  different  occasions,  without 
protest,  they  could  not  be  recovered  in  this  action. 

First — I  was  of  opinion,  on  the  authority  of  Oraham 
V.  Fennell  (a),  that  a  poundkeeper  is  not  entitled  to 
charge  the  owner  of  cattle  for  sustenance  provided  for 
his  cattle  impounded,  where  the  justices  have  not  fixed 
the  fees  to  be  charged  under  the  10th  section  of  the 
Impounding  Act,  and  that  according  to  that  section  the 
scale  must  be  so  fixed  for  each  and  every  particular 
pound,  which  was  not  done  here. 

Second — I  was  also  of  opinion  that  the  payment  was 
not  voluntary,  as  the  payment  was  required  and  made 
to  obtain  the  release  of  the  cattle,  which  I  was  of 
opinion  the  poundkeeper  was  bound  to  give  without 
such  payment,  and  that,  therefore,  the  case  came 
within  the  principle  laid  down  in  Parker  v.  The  GrecU 
Western  Railway  Co.  (6).  I  therefore  overruled  the 
defendant's  objections,  and  gave  a  verdict  for  the 
plaintiff  for  the  amount  proved. 

The  question  is,  whether  my  ruling  was  right  in 

point  of  law  ? 

Isidore  J.  Blake,  Judge, 

South  Western  District." 

Martin,  Q.C.,  for  the  appellant.  The  poundkeeper 
was  entitled  to  charge  the  fees  demanded  by  him  from 
the  plaintiff.    Before  the  Piney  Range  pound  came  into 

(a)  1  Sap.  Ct.  R.,  G.L.  343.  (6)  7  M.  ft  6.  253. 
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existence  the  scale  of  fees  for  all  the  pounds  in  that  dis-        ^^^ 
trict  had  been  duly  established  under  the  powers  con-       Eeooh 
ferred  by  the  10th  section  of  the  Impounding  Act,  which       Stilbs, 
directs  the  justices  "  from  time  to  time  "  to  appoint  and 
fix  the  fees  chargeable  for  the  sustenance  of  the  cattle. 
It  is  not  necessary  that  the  scale  of  fees  should  be  fixed 
for  each  pound  specifically.    This  scale  was  fixed  by  the 
Court  of  Petty  Sessions  at  Albury,  which  was  the  ap- 
propriate tribunal  for  all  that  district,  and  therefore 
for  all  the  pounds  erected  within  that  district. 

This  payment  was  made  voluntarily,  and  with  full 
knowledge  of  the  facts,  and  without  any  protest  or  any- 
thing equivalent  to  protest;  and  money  paid  under  such 
circumstances  is  not  recoverable,  because  some  time 
afterwards  it  is  discovered  that  there  was  no  obligation 
to  pay  it.  It  wa.s  a  voluntary  payment  made  under  a 
mistake  of  law.  Ashmole  v.  Wainwright  (a),  and 
Parker  v.  Oreat  Western  Railway  Company  (6)  were 
referred  to. 

lacuics  for  the  respondent.  Admitting  that  the  Court 
of  Petty  Sessions  at  Albury  was  the  proper  tribunal  to 
fix  the  scale  of  fees,  it  is  evident  that  the  Piney  Range 
pound  w^is  not  in  existence  when  that  scale  was  fixed. 
By  section  10  the  Legislature  intended  that  the  scale  of 
fees  should  be  fixed  for  each  pound  specifically ;  and 
the  notification  in  the  Gazette,  required  by  sect.  5, 
strengthens  this  conclusion. 

The  payment  was  made  under  a  mistake  of  the  fact 
that  this  pound  had  been  erected  after  the  scale  had 
been  fixed.  It  is  contended  also  that  the  money  was 
paid  under  an  extortionate  demand  colore  ojfficii,  and  it 
cannot  be  considered,  therefore,  to  be  a  voluntary  pay- 
ment; Steele  v.  Williams  (c).  The  parties  were  not  upon 
e^^ual  terms;  Morgan  v.  Palmar  (d).  The  money  having 
been  paid  simply  to  obtain  possession  of  cattle  wrong- 
fully detained,  and,  therefore,  paid  under  a  species  of 

(a)  2  Q.B.  837.  (6)  7  M.  &  G.  253. 

(c)  8  Exch.  625.  {d)  2  B.  &  C.  729. 

M— 2 
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I8g3.        duress  or  constraint,  can  be  recovered  back ;  Atlee  v. 
Keogh       Backhouae  (a). 

V. 

S"^'^-  MaHin  replied. 

Stephen,  C.J.  On  the  second  point  I  entertain  no 
doubt,  as  it  is  plain  that  the  demand  was  made  by  an 
oflScer  of  the  Government,  who  told  the  plaintiff  that  he 
must  pay  the  money  before  he  would  release  the  cattle. 
The  money,  therefore,  was  paid  under  compulsion,  and 
no  protest  was  necessary. 

On  the  other  question  also,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  recover,  although  I  have  struggled 
against  this  conclusion  because  of  its  injustice  to  the  de- 
fendant, who  was  compelled  by  the  statute  to  receive 
the  cattle  impounded  and  to  keep  them.  But,  has  the 
scale  of  fees  been  settled  as  the  tenth  section  requires,  by 
the  justices  sitting  nearest  to  the  pound  ?  It  was  settled 
by  the  justices  nearest  to  the  site  of  the  pound,  but  not 
by  those  nearest  to  the  pound,  because  at  the  time  they 
were  settled  the  pound  did  not  exist.  The  charges  for 
sustenance  ought  to  vary  according  to  the  cost  of  food 
in  different  places.  The  statute  provides  that  each 
Court  of  Petty  Sessions  is  to  establish  the  rate  of  charges 
for  the  pound  nearest  to  it,  and,  therefore,  as  each  pound 
comes  into  existence.  But  how  are  the  justices  who 
happen  to  sit  nearest  the  spot  where  no  pound  is  then 
erected,  but  where  a  pound  is  afterwards  to  be  erected, 
competent  to  decide  what  ought  to  be  the  proper  charges 
at  that  pound?  Here  the  poundkceper  has  been  misled 
into  doing  what  he  has  done.  It  is  a  hard  case,  but  I 
have  no  doubt  that  the  plaintiff  is  entitled  to  recover. 

Wise,  J.  I  am  of  the  same  opinion.  There  is  much 
confusion  in  this  statute  as  to  the  Courts  of  Petty 
Sessionsfor  thedistrict,and  theCourts  of  Petty  Sessions 
at  or  nearest  the  placeof  apound;  and  I  do  not  understand 
what  the  statute  means  by  a  district.  But  whatever  a 
district  may  be,the  Courtof  Petty  Sessions  has  no  power 

(a)  3  M.  ft  W.  660. 
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to  establish  a  scale  of  fees  for  a  pound  which  does  not         ^^^' 
'exist.     When  a  poundkeeper  is  appointed,  and  as  each       Keooh 
pound  comes  into  existence,  the  justices  are  to  fix  a       stales. 
scale  of  fees  for  that  pound. 

On  the  second  point  it  is  clear  that  no  protest  was 
necessary.  The  poundkeeper  said  that  he  would  not 
release  the  cattle  unless  the  fees  charged  were  paid ; 
and,  therefore,  the  case  is  within  the  authority  of  Steele 
V.  Williams  (a),  where,  money  having  been  illegally 
-demanded  by  a  parish  clerk  colore  ojfficiiy  for  a  search 
of  a  parish  register,  and  paid  by  the  plaintiff,  it  was 
considered  that  such  payment  was  not  voluntary  and 
that  the  money  was  recoverable. 

Judgment  for  the  respondent. 


Whyte  against  Cargill.  J^ly  14^  ^^ 

t¥lHIS  was  a  rule  calling  on  the  plaintiff  to  show  cause  ^j^  aflSdavit 
-*-    why  the  order  of  MUford,  J.,  to  hold  the  defendant  to  boW  to 
to  bail,  should  not  be  set  nside,  and  the  bail-bond  de-  that  the 
livered  up  to  be  cancelled,  on  the  ground  that  the  ^re^'JitS'** 
affidavit  on  which  the  order  was  made  was  insufficient,  and  truly 
as  it  did  not  show  a  sufficient  cause  of  action  upon  theVaint^ 
which  the  defendant  could  be  arrested.     The  affidavit  *or  «<^» 
in  question  was  made  by  the  plaintiff,  and  stated  "  the        ' 
defendants  are  justly  and  truly  indebted  to  me  in  the 
sum  of  £2,569  8s.  9d.,  for  goods  sold." 

Darley  in  support  of  the  application.  The  affidavit 
shows  no  cause  of  action  against  the  defendant  by  the 
plaintiff;  it  neither  states  by  or  for  whom  the  goods 
were  sold,  nor  whether  they  were  delivered  to  the  de- 
fendant or  anyone  else ;  nor  whether  such  sale  was  at 
the  defendant's  request.  In  Ferka  v.  Severn  (5),  the 
affidavit  which  stated  that  the  defendant  was  indebted  to 
the  plaintiff  forgoods  soldand  delivered,  without  stating 
by  the  defendant  to  the  plaintiff,  was  held  to  be  bad ; 

(a)  8  Ezch.  026.  (6)  7  East  194. 
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^^^-  and  the  same  decision  was  given  where  words  of  the 
Whytb  aflSdavit  w6re  that  the  defendant  was  indebted  to  the 
Cargill.  plaintiff  for  goods  sold  and  delivered  to  him  the  de- 
fendant,  not  stating  by  the  plaintiff;  Cathrow  v. 
Bagger  (a).  In  Hopkins  v.  Vaughan  (6),  where  the 
affidavit  swore  the  debt  to  be  for  goods  bargained  and 
sold  by  the  plaintiff  to  the  defendant,  without  adding 
that  they  were  delivered,  the  Court  discharged  the 
defendant  on  common  bail,  because  the  plaintiff  was 
presumed  to  have  the  goods  in  his  possession,  and  he 
was  not  entitled  to  the  security  of  the  person  arrested, 
as  well  as  the  security  of  the  goods.  And  the  authority 
of  this  case  has  been  recognised  recently  in  Pontefex 
v.  De  Maltzoff  (c),  where  an  affidavit,  stating  that  the 
cause  of  action  was  for  "  work  done,  and  materials  for 
the  same  provided,  and  goods  manufactured  and  made 
by  the  said  deponent  for  the  said  defendant,  and  at 
his  request,"  was  held  to  be  insufficient,  on  the  ground 
that  as  there  was  no  allegation  that  money  was  pay- 
able for  the  same  by  the  defendant  to  the  plaintiff,  no 
property  might  have  passed,  for  the  defendant  might 
not  have  accepted  the  goods.  How  could  perjury  be 
assigned  upon  such  an  affidavit  as  this  ?  Fentom  v. 
Ellis  {d\  FHcke  v.  Poole  (e),  Bell  v.  Thrupp  (/),  and 
Chittys  Archhold  (g)  were  referred  to. 

Butler  showed  cause.  The  statute  (h)  requires  the 
affidavit  to  show  a  cause  of  action  against  the  defendant 
to  the  satisfaction  of  a  Judge;  and  a  party  may,  there- 
fore, now  be  held  to  bail  where  the  action  is  for  unliqui- 
dated damages.  The  decisions  relied  on  by  the  other 
side  were  cases  before  the  statute,  where  it  was  necessary 
to  swear  to  a  debt,  strictly  so  called,  and  when  the 
affidavit  could  not  be  contradicted.  Such  was  the 
opinion  of  Grompton,  J.,  in  Hargreavea  v.  Hayes  (?), 
in  which  case  the  affidavit  was  held  sufficient,  where  the 

(a)  8  East  106.  [b)  12  East  .398. 

(c)  1  Exch.  436;  17  L.  J.  Ex.  55.     (d)  6  Taunt.  192. 
(e)  9  B.  &  C.  643.  (/)  2  B.  &  Aid.  596. 

(Sf)  pp.  739  &  745.  (A)  .3  Vic,  No.  15,  sect  2. 

(t)  5  E.  &  B.  272  ;  24  L.J.Q.B.  281. 
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-words  were  "  being  the  balance  of  account  for  railway  ^^^' 
stock  and  railway  shares,  sold  by  me  to  the  defendant,  Whtts 
And  at  his  request,"  omitting  to  state  that  theshares  had  Ca^qilu 
been  delivered ;  and  in  his  judgment  the  same  learned 
Judge  says — "  The  new  act  does  not  confine  arrests  to 
cases  of  mere  debt.  It  used  to  be  said  that  if  you  have 
the  security  of  the  land  and  goods,  you  shall  not  have 
the  person.  But  now  it  is  left  to  the  Judge,  to  decide 
whether  he  is  satisfied  that  the  defendant  will  leave  the 
country ;  "  and  Lord  Campbell,  C. J.,  expressly  says — 
"The  word  'sold'  is  quite  enough  to  raise  a  presumption 
of  debt  or  damage,  now  that  an  opportunity  of  answer- 
ing the  affidavit  is  allowed."  The  Court  will  also  pre- 
sume that  the  Judge  making  the  order  was  satisfied 
from  the  facts  stated  in  the  affidavit,  as  to  the  sufficiency 
of  the  cause  of  action,  as  in  the  case  of  BuUock  v. 
Jenkins  (a),  where  the  Court  refused  to  discharge  the 
defendant,  although  the  amount  of  damages  claimed  was 
not  specified  in  the  affidavit.  Burns  v.  Chapman  (b) 
is  to  the  same  effect  that  it  is  for  the  Judge  to  see  if 
there  be  a  cause  of  action,  and  if  he  is  satisfied  of  that 
to  afford  the  plaintiff  the  remedy  to  which  he  is  entitled. 
It  is  submitted  that  Pontefex  v.  De  MaZtzoff,  and  Hop- 
kins  V.  Vaughan  must  be  considered  to  have  been  over- 
ruled by  Hargreaves  v.  Hayes;  and  that  the  Court,  fol- 
lowing the  more  recent  decision,  will  holdthatasufficient 
cause  of  action  is  disclosed  on  this  affidavit. 

Stephen,  C.  J.  I  am  of  opinion  that  the  affidavit 
is  not  sufficient;  that  affidavit  states  the  cause  of  action 
to  be  merely  "  for  goods  sold  ;"  that,  by  itself,  is  not 
sufficient,  but  with  the  addition  of  other  averments  it 
might  show  a  sufficient  cause  of  action.  It  is  alto- 
gether incomplete;  the  goods  were  sold;  by  whom  ?  to 
whom  ?  at  whose  request?  Admitting  even  that  they  were 
sold  by  the  plaintiff,  they  may  not  have  been  delivered. 
It  is  perfectly  consistent  with  the  facts  disclosed  by  this 
Affidavitthat  the  plaintiff  wouldnotbeentitled  to  recover. 
In  Kelly  v.  Curzon  (c),  although  the  affidavit  stated 

(a)  20  L.  J.  Q.  B.  91.  (6)  5  C.  B  N.  S.  4S1 ;  2S  L.  J.  C.  P.  6. 
(c)  4  A.  &  E.  622. 
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1863. 


Whyte 

V. 

Cargill. 


that  the  defendant  was  indebted  to  the  plaintiff  "  for 
money  had  and  received  by  the  defendant,  for  and  on 
account  of  the  plaintiff,  and  at  his  request/'  it  was  held 
bad  for  omitting  to  say  that  it  waa  received  "to  the  use 
of  the  plaintiff/'  because,  as  was  said  by  Litdedale,  J.^ 
many  cases  may  be  put  in  which  it  may  be  said  that 
money  was  received  "for  and  on  account  of  the  plaintiff;. 
but,  nevertheless,  it  may  not  have  been  received  to  his 
use."  The  affidavit  is  equivocal  and  uncertain,  and 
does  not  show  distinctly  any  cause  of  action  either  for 
debt  or  damages,  and  therefore  the  bail-bond  must  be 
delivered  up  to  be  cancelled  ;  the  costs  of  this  applica- 
tion to  be  defendant's  costs  in  the  cause. 

Wise,  J.,  concurred. 


August  24. 


Prince  against  Kennedy  (a). 


An  affidavit      rilHIS  was  an  application  in  Chambers,  to  discharge- 
bail  claiming  the  defendant  from  arrest  under  a  ca.  re.    The 

one  entire        order  for  such  arrest  was  made  upon  an  affidavit,  claim- 
sum,  the  ,  ,    .  ,        ,    , 
amount  being  ing  one  entire  sum ;  the  amount  being  (in  the  whole)  on 
on  several 
causes  of 
action,  of 
which  two 
were  stated 
in  the  follow- 


ing 


words — 
!br  interest 


several  causes  of  action — of  which,  two  were  stated  in 
the  following  words  : — "And  for  interest  upon,  and  for 
the  forbearance  at  interest  by  me  to  the  said  defendant, 
athis  request,  of  moneys  owing  from  the  said  defendant 
to  me ;  and  also  for  money  found  to  be  due  from  tbe 

the^forbMir^^  said  defendant  to  me,  on  the  balance  of  an  account 

ance  at 

interest  by 

me  to  the 

defendant,  at 

hii  request, 

of  moneys 

owing  from 

the  said  de- 
fendant to  me  ;  also  for  money  found  to  be  due  from  the  said  defendant  to  me  on 

the  balance  of  an  account  current,  from  18th  February,  1856,  to    20th  August 

instant,"  is  bad  as  to  both  these  causes  of  action,  and  the  defendant  b  entitled  to  his 

discharge. 


current,  from  the  18th  February,  1856,  to  the  20th  day 
of  August  instant" 

The  following  cases  were  cited: — Nealev,Sn(yuZten  (6), 
Pickman  v.  Collis  (c),  LatreiUe  v.  Hoepner  (d),  Jones  v. 


(a)  In  Chambers, 
(c)  3  D.  P.  C.  429, 


(6)  2  C.  B.  320. 
{d)  2  D.  P.  C.  758. 
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CoUiTis  (a),  Fenton  v.  Ellis  (6),  Kelly  v.  Curzon  (c),        1863. 
JStammers  v.  Hughes  (d),  Hargreaves  v.  Hayes  (e).      Prince 
PUzce  V.  Po^te  (/■),  Burns  v.  Chapman  (g\  and  the     Kennedy. 
case  of  Whyte  v.  Cargill  {h),  in  this  Court,  17  th  July- 
last. 

Stephen,  C.J.  I  am  of  opinion  that  the  affidavit  is 
bad  as  to  both  these  causes  of  action.  First,  because, 
according  to  the  authorities, no  arrest  can  be  founded  on 
a  claim  for  interest  merely;  and  secondly,  "because  the 
balance  of  an  account  current"  discloses  no  distinct  or 
specificcausaof  action  whatever.  If  theamountsclaimed 
under  these  two  heads  had  been  separately  stated,  I  am 
inclined  to  think  that  they  alone  might  perhaps  have 
been  excluded,  and  the  arrest  sustained  for  the  residue 
of  the  demand.  But  as  the  arrest  is  for  one  gross  sum, 
on  various  causes  of  action  unitedly,  it  is  impossible 
to  say  what  amount  should  be  assigned  to  one  or  more 
of  them,  and  how  much  to  the  others ;  and  as  two  are 
aosustainable,  the  whole  must  fail  altogether. 

An  "  account  stated  "  is  a  recognised  and  intelligible 
ground  of  action ;  for  the  term  necessarily  implies  a 
mutual  adjustment,  and  the  debtor  s  acknowledgment 
of  the  demand.  But  the  balance  of  an  account  current, 
itself  comprising  claims  of  every  possible  kind,  not 
enumerated,  may  have  been  struck  by  the  claimant 
alone;  and  the  expression  conveys  no  information 
whatever  as  to  the  real  nature  of  the  claim. 

The  order  of  arrest  and  all  proceedings 
thereon  must  be  set  aside  with  costs,  the 
defendant  entering  an  appearance  and 
undertaking  to  bring  no  action. 


(a)  6  D.P.C.  526.  (6)  6  Taunt.  192. 

(c)  4  A.  &  E.  622.  {d)  18  C.B.  627  ;  25  L.J.O.P.  247. 

(c)  5  E.  &  B.  272  ;  24  L.J.Q.B.  281.  (f)  8  Exch.  709. 

ig)  28  L.J.C.P.  6.  (A)  Supra,  p.  171. 
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1:863. 


July,  31.  The  Queen  against  Rigbey. 

A.  finding  a  ^FECIAL  case  reserved  for  the  opinion  of  the  Court, 

SibS'Ck"  «nder  13  Vic,  No,  8,  by  the  Chairman  of  Quarter 

some  money  Session,  holden  at  Braidwood. 

with  the  bona  The  prisoner  found  a  man  insensible  from  drink,  and 

"ofkeT ^*\T  ^^^^  some  money  consisting  of  sovereigns  and  shillings 

for  him ;  but  from  him,  when  he  was  thus  unconscious,  merely  with 

wittiUitentto  the  5ona  ;We  intention  of  keeping  it  for  him;  butafter- 

defraud,  con-  wards  the  prisoner  converted  part  of  the  money  to 

his  own  use.  his  own  use  with  intent  to  defraud.     The   question 

Hdd^  that  A.  reserved  is,  whether  the  prisoner  could  be  convicted  of 
could  not  be  ^ 

convicted  of     larceny  as  a  bailee  under  22  Vic,  No.  9. 
larceny  as  a 

2"^c'^??o  ^9        Windeyer  for  the  prisoner,  contended  that  an  offence 

against  the  22  Vic,  No.  9,  could  only  be  committed  in 

respect  of  coin,  which  must  be  returned  in  specie,  Reg. 

V.  Wells  (a),  Meg,  v.  Garrett  (6) ;   and  this  doctrine  is 

supported  by  the  Court  of  criminal  appeal  in  Reg,  v. 

HassaU,  in  which  case  Lord  Chief  Justice  Cocklnim^ 

in  delivering  judgment,  says — "  The  term  '  bailment ' 

must  be  interpreted  according  to  its  ordinary  legal 

sense,  and  relates  to  something  which  is  in  the  hands 

of  a  person  who  is  to  return  it  in  specie^  and  does  not 

apply  to  the  case  of  a  man  who  has  received  money, 

and  who  is  bound  to  return  only  the  sum  in  question 

at  a  specified  time,  and  is  not  bound  to  return  the 

specific  coins  which  he  receives  "  (c). 

Stephen,  C.J.  I  am  of  opinion  that  the  prisoner 
was  not  a  bailee  within  the  Larceny  by  Bailees  Act,  and 
that,  therefore,  this  conviction  is  wrong.  In  the  case 
cited  of  Reg,  v.  Hassall,  the  prisoner  wa,8  only  bound  to 
return  the  particular  sum  of  money  in  question,  and  not 
any  particular  coins ;  but  1  am  inclined  to  think  in 
the  present  case  that  the  particular  money  oughttohave 

(a)  1  F.  &  F.  109.  (6)  2  F.  &  F.  14. 

(c)  But  see  /?.  v.  Bohaon,  32  L.J.M.C.  22. 
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been  kept  for  the  owner,  and  it  ought  to  have  been  re- 
tamed  to  him  in  specie.  I  entertain  some  doubt  whether 
*'  money  "  can  be  deemed  "  goods  and  chattels  "  within 
the  meaning  of  the  Act;  but  it  is  unnecessary  to  consider 
that  question,  as  the  authorities  show  that  to  create  a 
bailment  there  must  be  a  bailor  as  well  as  a  bailee ;  and 
as  I  do  not  see  how  the  prosecutor,  being  in  a  state  of 
hopeless  intoxication,  could  entertain  any  specific  in- 
tention as  to  the  return  of  this  specific  money,  I  do  not 
see  how  he  could  be  a  bailor,  or  the  prisoner,  therefore, 
a  bailee  within  the  Act. 

Wise,  J.  The  authorities  show  that  in  cases  under 
this  Act  the  specific  thing  deposited  must  be  returned  ; 
and  therefore,  as  in  the  present  case,  the  obligation  of 
the  prisoner  would  be  satisfied  by  the  return  of  any 
money  to  the  prosecutor,  there  being  no  express  will 
in  the  latter  that  this  specific  money  should  be  returned, 
I  am  of  opinion  that  the  prisoner  was  not  a  bailee  within 
the  Act. 

Conviction  quashed  (a). 


1863. 
The  QUK1.N 

V. 

RiGBBT. 


Ellis  against  Browkrigq. 
A  PPEAL  from  the  District  Court  at  Albury. 


July  8. 

The  plaintiff 
was  arrested 


The  plaintiff  was  arrested  by  a  constable,  in  the  two  miles  oii 

colony  of  Victoria,  about  two  miles  beyond  the  border,  *^®  other 
•'  "^  side  of  the 

border,  on 
euspicion  of  horbe-stealing,  and  brought  by  a  constable  of  the  New  South  Wales 
force  in  custody  before  the  defendant,  the  police  magistrate  at  Albury,  who  remanded 
him  without  a  warrant  for  eight  days  ;  the  case  was  then  gone  into,  and  the  plaintiff 
tamed  out  to  be  innoceat  and  was  discharged.  The  plaintiff  having  sued  the  de- 
fendant for  the  imprisonment,  Held,  that  the  defendant  was  acting  in  the  execatioa 
of  his  office,  although  illeflraUy,  and  was  therefore  entitled  to  notice  of  action. 

The  particulars  of  the  plaint  stated  that  the  defendant  arrested  the  plaintiff  and  gave 
him  into  the  custody  of  a  policeman, and  caused  him  to  be  unlawfully  imprisoned.  The 
notice  of  action  stated  the  complaint  in  the  same  terms,  with  the  addition  of  the 
words  "  maliciously  and  without  reasonable  and  probable  oause,"  and  was  signed 
**  Walter  M.  Miller,**  Held,  that  the  notice  was  bad  for  the  variance  in  stating  the 
cause  of  action,  and  also  for  not  specifying  the  residence  of  the  plaintiffs  attorney. 
Held  also  that  the  objection  was  available  under  a  plea  of  the  general  issue. 

Qucere,  whether  the  defendant's  detention  of  the  plaintiff  was  illegal  by  reason  of 
the  original  arrest  having  been  without  authority  in  Victoria. 

{a)  See  R.  v.  Gardner,  32  L.J.M.C.  35 ;  8  Jur.  N.S.  1217  ;  «.  v.  Thompwn,  S 
Jnr.  N.S.  1184 ;  U.  v.  Jfoorc,  30  L.J.M.C.  77  ;  7  Jur.  N.S.  172 ;  and  B,  v.  JReeve; 
.6  Jar.  716. 
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^863.  on  suspicionof  having  stolen,  in  the  colony  of  New 
—  Ellis  South  Wales,  a  large  mob  of  horses,  of  which  he  was^ 
Bbowneigg  ^^®^  arrested,  in  possession.  The  constable  brought  hira 
before  the  defendant,  who  was  the  police  magistrate  at 
Albury,  who  remanded  the  plaintiff  without  a  warrant 
for  eight  days  ;  and  at  the  end  of  the  eight  days  the 
plaintiff  was  again  remanded  for  eight  days.  The  case 
was  then  gone  into  ;  and  as  the  evidence  showed  clearly 
the  innocence  of  the  plaintiff,  his  employer  proving  that 
the  horses  had  been  entrusted  to  him  to  sell,  the  plaintiff 
was  discharged.  He  then  brouglit  an  action  in  the 
District  Court  at  Albury  against  the  defendant. 

The  particulars  on  the  summons  were  as  follows : — 
"For  that,  'the  defendant,'  on  February  28,  1862,. 
assaulted  the  plaintiff,  and  gave  him  into  the  custody  of 
a  policeman,  and  caused  him  to  be  unlawfully  im- 
prisoned, maliciously  and  without  any  reasonable  or 
probable  cause,  for  a  long  time,  and  on  divers  occasions, 
to  wit,  &c." 

The  following  notice  of  action  was  given  by  the 
plaintiff  to  the  defendant  more  than  a  month  previous 
to  bringing  the  action  : — 

"  To  M.  F.  Brownrigg,  Esq.,  police  magistrate,  &c. 

Sir — I  do  hereby,  as  the  attorney  for  and  on  behalf 
of  J.  Ellis,  of  Moomboa,  Manaroo,  in  the  colony  of  New 
South  Wales,  according  to  theform  of  the  statute  in  such 
case  made  and  provided,  give  you  notice  that  the  said  J. 
Ellis  will,  at  or  soon  after  the  expiration  of  one  calendar 
month  from  the  time  of  your  being  served  with  this 
notice,  cause  a  writ  of  summons  to  be  sued  out  of  the 
District  Court  at  Albury  against  you,  at  the  suit  of  the 
said  J.  Ellis,  for  that  (continuing  to  the  end  of  the  notice 
in  the  words  of  the  particulars  as  above  stated). 

Walter  M.  MiUer," 

At  the  trial,  the  plaintiff's  counsel  applied  to  amend 
the  particulars  by  striking  out  the  words  "  maliciously 
and  without  reasonable  and  probable  cause ; "  this  was 
objected  to  by  the  defendant's  attorney,  but  allowed 
by  the  Judge.  The  defendant  then  pleaded  not  guilty 
by  statute,  and  not  guilty. 
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The  facts  as  above  stated  having  been  proved,  the        ^^^- 
Jadge  fonnda  verdict  fortheplaintiif  with  £30  damages.        Ellis 
The  questions  for  the  opinion  of  the  Court  are — First,    brownrioo. 
this  being  an  action  under  11  and  12  Vic.,  c.  44,  sect.  2, 
is  the  notice  given  sufficient  ?    Secondly,  if  the  notice  is 
insufficient,isthedefendantentitIedto  take  the  objection 
under  the  plea  of  not  guilty  by  statute?     Third,  had  the 
defendant  as  a  magistrate  jurisdiction,  the  plaintiff 
having  been  brought  before  him  in  illegal  custody  ? 

Faucett  for  the  appellant.  On  this  plaint  as  amended, 
it  is  plain  that  the  defendant  is  sued  for  an  act  done  in 
a  matter  in  which  it  must  be  assumed  he  had  no  juris- 
diction, or  in  which  he  has  exceeded  his  jurisdiction; 
11  &  12  Vic,  c.  44,  sect.  2.  But  it  is  submitted  that 
the  circumstances  show  that  the  defendant  was  acting  as 
a  magistrate  in  the  execution  of  his  office,  and  is,  there- 
fore, entitled  to  the  notice  of  action  required  by  sect.  9. 
The  authorities  show  that  this  statutory  protection  is 
extended  to  cases  where  a  magistrate  with  some  colour 
of  reason  and  bona  fide,  believes  that  he  is  acting  in 
pursuance  of  his  lawful  authority,  although  he  proceeds 
illegally  or  exceeds  his  jurisdiction  (a). 

Isaacs  for  the  respondent.  The  Court  will  not  give 
effect  to  the  objection  now  relied  on,  as  it  was  not  taken 
in  the  Court  below ;  Martin  v.  Great  Northern  Railway 
Company  (fc).  Secondly,  this  was  not  a  case  in  which 
any  notice  of  action  was  required,  as  the  defendant  was 
acting,and  mu^t  have  known  that  he  was  acting  entirely 
without  jurisdiction.  The  question  is,  whether  he  could 
reasonably  have  believed  himself  to  have  been  acting 
in  the  execution  of  his  office  ?  Read  v.  Coker  (c). 
Because  a  man  chooses  to  think  that  he  is  so  acting, 
he  cannot  by  such  mere  fancy  of  his  own  entitle  him- 
self to  this  protection  (d). 

Stephen,  C J.  (After  stating  the  facts).  I  doubt 
whether  the  plaintiff  and  his  companion  were  in  legal 

(a)  See  Hazddene  v.  Chrwe,  3  Q.B.  997 ;  Booih  v.  Clive,  10  C.B. 
827;20L.J.O.P.  151. 

(i)  16  C.B.  179.  (c)  13  C.B.  863. 

{d)  See  Per  Rolfe^  B.,  in  Horn  v.  Thomboroughj  3  Exch.  860. 
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I86a^  custody  when  they  were  brought  before  the  defendant, 

Ellis        although  it  by  no  means  follows  because  the  original 

Brownbigg  ^^^°g  ^^  illegal  that  their  subsequent  detention  was 
also  illegal  It  appears  that  they  were  remanded  by  the 
defendant  for  eight  days;  whereas,  by  11  and  12  Vic,  c. 
42,  sect.  21,  the  remand,  if  verbal,  ought  only  to  be  for 
not  exceeding  three  clear  days.  Under  the  circumstances 
I  do  not  think  that  the  defendant  acted  maliciously 
and  without  reasonable  and  probable  cause,  but  acted 
thinking  it  for  the  best,although  he  neglected  theproper 
and  requisite  forms.  Innocent  as  the  present  plaintiff 
is,  it  is  important  that  where  reasonable  grounds  of  sus- 
picion exist  against  any  man,  he  should  be  prevented 
from  escaping  the  officers  of  justice.  It  appears  to  me 
that  the  defendant,  although  he  was  seized  of  the  case, 
and  although  there  was  suspicion  of  a  felony  having 
been  committed,  exceeded  his  jurisdiction.  And  it  was 
necessary  for  him  to  prove  that  he  believed,  and  that 
there  were  reasonable  grounds  for  that  belief,  that  he 
was  acting  as  a  justice  of  the  peace.  If  that  was  shown, 
I  think  that  he  was  entitled  to  the  protection  thrown 
by  the  statute  around  justices  of  the  peace ;  and  that 
is  by  sect.  9  (a), ''  that  no  such  action  (that  is  against 
any  justice  of  the  peace  for  any  thing  done  by  him  in 
the  execution  of  his  office)  shall  be  commenced  against 
any  such  justice  until  one  calendar  month  at  least  after 
a  notice  in  writing  of  such  intended  action  shall  have 
been  delivered  to  him,  or  left  for  him  at  his  usual  place 
of  abode,  by  the  party  intending  to  commence  such 
action,  or  by  his  attorney  or  agent ; "  and  after  provid- 
ing what  the  notice  shall  contain,  the  section  continues 
that  *'upon  the  back  thereof  shall  be  endorsed  the 
name  and  place  of  abode  of  the  party  intending  to  sue, 
and  also  the  name  and  place  of  abode  or  of  business 
of  the  said  attorney  or  agent,  if  such  notice  have  been 
served  by  such  attorney  or  agent."  The  notice  given 
in  this  case  does  not  fulfil  these  requirements.  In  the 
first  place  the  particulars  of  the  plaint  stated  that 
the  action  was  for  imprisoning  the  plaintiff  without 
jurisdiction,  or  in  excess  of  his  jurisdiction.  But  the 
(a)  11  &  12  Vic,  c,  44. 
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notice  of  action  was  for  having  arrested  him  maliciously         ^^^- 
and  without  reasonable  and  probable  cause.   And  in  the        Ellis 
second  place  the  notice  does  not  specify  the  place  of    bhownri(;g. 
abode  or  business  of  the  attorney. 

We  know  nothing  of  what  occurred  at  the  trial,  or 
whether  the  objection  was  taken  in  the  Court  below ; 
but  the  question  submitted  for  our  decision  is,  whether 
this  action  being  under  11  and  12  Vic,  c.  4i,  sect.  2, 
this  notice  is  sufficient  ?  As  the  defendant  acted  in  all 
these  proceedings  in  the  execution  of  his  office,  although 
illegally,  he  was  entitled  to  due  notice  of  this  action ; 
and  it  was  not  necessary  to  plead  this  defence  specially, 
because  sect.  10  enables  the  defendant  to  plead  the 
general  issue,  and  give  any  special  matter  in  evidence 
under  such  plea  at  the  trial  of  the  action ;  and  by  sect. 
12,  if  at  the  trial  the  plaintiff  shall  not  prove  the  requi- 
site notice  of  action  to  have  been  given,  he  shall  be  non- 
suited, or  the  jury  shall  find  a  verdict  for  the  defendant. 

Wise,  J.  Without  enquiring  what  the  liability  of  a 
ma£^strate  maj^be.who  entertains  the  case  of  a  man  who 
has  been  brought  before  him  by  means  of  an  illegal  arrest, 
the  question  we  have  to  decide  in  the  present  case  is 
whether  the  defendant  was  on  this  occasion  acting  in  the 
execution  of  his  duty  ;  it  is  clear  to  me  that  he  was.  It 
might  be  doubtful  whether  he  had  jurisdiction  over  the 
plaintiff  thus  illegally  arrested,  but  it  appears  to  me 
that  the  act  he  did  was  done  in  consequence  of  the 
position  he  filled,  and  that  it  was  done  in  the  execution 
of  the  duties  of  his  office  ;  he  was,  therefore,  entitled  to 
the  statutory  notice  of  action.  But  such  notice  was  not 
given,  because  the  notice  given  was  not  good.  As  the 
plaintiff  has  not  proved  that  such  notice  was  given,  the 
verdict  must  be  entered  for  the  defendant,  with  costs 
of  this  appeal. 

Judgment  for  the  defendant. 
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18G3. 


J^y7-  GooDCHAP  agaivst  Nixon. 

While  one       fllHIS  was  an  action  of  libel  tried  in  the  May  sittings 
jury  apepe-X,-.n,.T 
tired  con-  before  Wise,  J. 

^^^^t^^^^"      When  the  case  was  called  on  the  jury  empanelled  in 

another  jury    the  pre  viouscase  had  withdrawn  to  consider  their  verdict, 

fromtheeame  j^^j  ^j^^  cards  on  which  their  names  were  written  had 

panel  may  do 

struck  with-    been  kept  separate,  and  were  not  returned  to  the  box 

oontfi^inff   "  ^^  which  the  cards  containing  the  names  of  the  rest  of 
the  names  of  the  panel  were  placed. 

ju^'^^g're-  MaHin,  Q.  C,  for  the  plaintiff  objected  to  this  pro- 
turned  to  the  ceeding,  and  insisted  that  the  statute  11  Vic,  No.  20, 
required  that  all  the  cards  should  be  returned  to  the  box 
before  the  cards  were  taken  out  for  the  purpose  of 
striking  a  new  jury.  Wise,  J ,  overruled  the  objection. 
A  verdict  with  £200  damages  having  been  found  for 
the  plaintiff, 

MaHiUy  Q.  C,  moved  for  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  trial  was  a  mis- trial  under  the 
circumstances  above  mentioned.  The  words  of  the 
section  (a)  are,  "  and  after  every  such  trial,  the  cards  so 
drawn  as  aforesaid  shall  be  returned  to  the  box,  to  be 
kept  with  the  others  remaining  undrawn,  and  so  toties 
quotiea  as  long  as  any  issue  shall  remain  to  be  tried  by 
such  j ury."  The  Act  contemplates  that  one  case  should 
be  finished  before  another  is  began ;  and  does  not  pro- 
vide for  two  causes  of  which  the  jury  are  taken  from  the 
same  panel  going  on  at  the  same  time.  The  plaintiff  is 
entitled  also  to  have  the  jury  selected  from  the  larger 
number,  and  it  is  evident  that  if  these  four  cards  are 
withdrawn  the  arrangement  of  the  cards  which  remain 
in  the  box  is  altered,  and  the  chances  are  rendered 
different. 

Stephen,  C.  J.    The  practice  for  many  years  has 
been  that  which  was  followed  on  this  occasion,  and  is,  I 
(a)  11  Vic,  No.  20,  sect.  18. 
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tliink,  in  accordance  with  the  directions  of  the  statute.         ^^^* 
Fo  long  as  the  jury  have  not  returned  their  verdict,     Goodchap 
their  names  need  not  be  returned  to  the  box.    The       Nkok. 
Jury  Act,  sect.  26,  enacts  that  their  names  are  to  be 
returned  "  after  "  the  trial,  which  must  mean  not  until 
then ;   and,  therefore,  the  subsequent  jury  must  be 
taken  from  the  other  names  exclusively. 

Wise,  J.,  (a)  concurred. 

Rule  refused. 


The  Queen  against  Adams.  October  is. 

'TpHE  defendant  in  this  case  had  been  convicted  at  partof  a'tent, 
-^     the  Sydney  Quarter  Sessions,  of  having  kept  and  o^ected  on  or 
maintained  a   common   gaming-house  and  there  for  course,  and 
gain  caused  persons   to  play  at  an  unlawful  game  ^u^g'^ihe 
<^!led  roulette.  time  of  the 

races,  may  be 

The  place  was  in  fact  a  single  room  of  canvas,  forming  ^amin'^-house 

the  back  compartment  of  a  tent,  erected  on  or  near  the      A.  was  pre- 

Sydney  Racecourse,  and  kept  only  during  the  time  of  SmdSctLig"! 

the  races.   The  front  room  or  compartment  was  k  ept  by  roulettewheel 

a  publican  of  the  name  of  M*Oee,  and  the  only  entrance  compartment 

to  the  back  room  was  through  this  front  one;  although,  ^kiM°up*"*^ 

after  the  entry  by  the  constables  on  the  day  laid  in  the  money  laid 

indictment,  some  persons  in  the  back  room  escaped  from  p?eces*oTcloth 

it  to  the  rear,  through  openings  in  the  canvas.    On  the  by  the 

previous  day  the  defendant  was  seen  presiding  at,  and  occasionally 

-conducting,  a  roulette  wheel  in  that  back  apartment,  ^^^^.™f  "*^ 

And  taking  up  money  laid  on  coloured  pieces  of  cloth  them  as  won. 

by  the  players,  or  occasionally  paying  money  to  such  of  ^^^  before 

them  as  won.     He  had  a  ca«h-box  before  him,  or  at  his  ^»™i  "^^,  ^ 

side ;  and  into  or  from  that  box,  the  moneys  in  question  the  moneyn 

were  put  or 
taken. 
On  the  next  day,  A.  was  standing  in  front  of  that  wheel  with  the  cash-box  on  the 
table,  which,  when  it  was  seized  by  a  constable,  he  claimed  as  his  property ;  and  a 
few  minutes  before  entering  a  constable  heard  a  voice  in  the  back  compartment 
offering  to  bet  on  one  of  the  colors,  and  a  marble  was  heard  to  fall  in  the  roulette 
wheeL  Held  sufficient  evidence  that  A.  kept  and  maintained  a  common  gaming- 
iiottse ;  and  also  that  there  was  playing  at  an  unlawful  game  on  the  second  day. 

(a)  MUford,  J.,  had  left  the  Court. 


1«4  SUPREME  COURT  REPORTS. 


__  were  deposited  or  taken  respectively.  On  the  day  of 
The  QuEKN  the  arrest,  the  defendant  was  found  standing  in  front 
Adams.  ^^  ^^^^  wheel,  with  the  cash-box  on  a  table ;  and,  on 
the  constable  seizing  it,  he  claimed  the  box  as  his 
property.  A  few  moments  before  entering,  one  of  the 
constables  heard  some  person  in  the  back  apartment 
(not  proved  to  be  the  defendant,  but  whose  voice 
resembled  and  was  believed  to  be  the  defendant's) 
offering  to  bet  on  one  of  the  colours,  and  a  marble  was 
heard  to  fall  in  the  roulette  wheel. 

Upon  these  facts,  the  questions  submitted  for  the 
opinion  of  the  Court  were  the  following.  First,, 
whether  the  place  described  could  be  deemed  a  common 
gaming-house  ?  Secondly,  whether  there  was  sufficient 
evidence  that  the  defendant  kept  and  maintained  it  ? 
Thirdly,  whether  there  was  evidence  of  any  playing  at 
an  unlawful  game,  on  the  second  day — being  the  one 
relied  on  for  the  prosecution  ? 

Isaacs  and  Dalley  for  the  prisoner.  To  constitute  a 
house  a  common  gaming-house,  the  house  must  be  kept 
for,  and  dedicated  to,  the  purpose  of  gaming,  and  the 
mere  incidental  use  of  it  in  that  manner  is  not  sufficient. 
There  must  be  something  like  an  habitual  keeping  of  it, 
Marks  v.  Benjamin  (a) ;  a  mere  temporary  use  of  a 
room  in  a  public  house,  for  the  purpose  of  dancing  on  a 
particular  festival  or  occasion,  was  held  in  ShuttwLewis 
(6)  not  to  subject  the  owner  to  a  penalty  for  keeping  a 
house  for  dancing,  under  25  G.  II.,  c.  3b'.  In  this  case 
the  place  where  the  alleged  gaming  took  place  was  a 
compartment  of  a  booth  kept  by  M'Gee,  and  the  pre- 
sumption, therefore,  would  seem  to  be  that  the  latter, 
rather  than  the  defendant,  is  the  person  who  kept  the 
place.  There  is  nothing  to  show  that  this  was  an  un- 
lawful game ;  it  is  clear  from  sect.  2  of  14  Vic,  No.  9,. 
that  merely  keeping  a  bank  is  not  unlawful,  unless  the 
chancesare  not  alike  favorable  to  all  the  players,  of  which 
there  is  no  evidence  in  this  case.     He  referred  to  Chiityf 

(a)  5  M.  &  W.  565.  (&)  5  Esp.  12S. 
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on  Statutes  {a\  R.  v.  Butterivorth  (b),BeUi8y,  Becd  (c),         ^^^- 
and  Green  v.  Botheroyd  (d).  The  Qorrn 

V. 

Butler  for  the  Crown.  This  information  is  framed  as  ^^**^ 
at  Common  Law  ;  and  it  would  have  been  sufficient  to 
have  alleged  that  the  defendant  kept  a  common  gaming- 
house, without  any  other  averments ;  R.  v.  Rogier  (e). 
To  support  such  information  it  is  material  to  refer  to  the 
existing  statutes  against  gaming.  The  14  Vic,  No.  9, 
sect.  2,  enacts  "that  it  shall  be  sufficient,"  in  support  of 
such  information, "  to  prove  that  such  house,  &c.,  is  kept 
or  used  for  playing  therein,  at  any  unlawful  game,  and 
that  a  bank  is  kept  there  by  one  or  more  of  the  players, 
exclusively  of  the  others,  or  that  the  chances  of  any 
game  played  therein  are  not  alike  favorable  to  all  the 
players,  including  among  the  players  the  banker  or 
other  person  by  whom  the  same  is  managed,  &c.;  and 
every  such  house,  room,  premises,  or  place,  shall  be 
deemed  a  common  gaming-house  or  place  for  gaming, 
such  as  is  contrary  to  law,  and  forbidden  to  be  kept  by 
all  Acts  containing  any  provisions  against  unlawful  • 

games  or  gaming."  This  place,  therefore,  sufficiently 
appears  to  be  a  common  gaming-house  or  place.  The 
evidence  also  shows  sufficiently  that  the  defendant  kept 
and  maintained  it.  This  argument  is  strengthened  by 
reference  to  the  25  Q.  II.,  c.  36,  sect.  8,  which  it  is  con- 
tended is  in  force  in  this  colony ;  that  section,  after 
reciting  that  "whereas  by  reason  of  the  many  subtle  and 
crafty  contrivances  of  persons  keeping  gaming-houses, 
&c.,itisdifficult  to  prove  who  is  the  real  owner  or  keeper 
thereof,"  enacts  that  "  any  person  who  shall  appear  to 
act  or  behave  himself  as  the  master,  or  as  the  person 
having  the  care,  government,  or  management  of  any 
gaming-house,  shall  be  deemed  to  be  the  keeper  thereof 
and  punished  according,  notwithstanding  he  shall  not  be 
the  real  keeper  thereof."  In  Shutt  v.  Lewis  it  appeared 
to  be  a  mere  temporary  appropriation  of  the  room  to 
music  and  dancing  for  eight  days,  during  which  it  was 

(a)  2  Vol.,  268.         (6)  Wilkinson's  Australian  Magistrate,  541. 
(c)  2  Esp.  692.  (d)  3  C.  &  P.  471. 

(c)  1  B.  &  C.  276. 
N— 2 
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hired  and  which  the  persons  were  keeping  as  a  festival, 
and  it  was  proved  that  it  was  not  used  for  any  such 
purpose  at  other  times.  Oreen  v.  Boothroyd  (a)  is  an 
authority  in  favor  of  the  Crown.  Roulette  is  manifestly 
an  unlawful  game,  as  the  chances  are  unequal.  [Stephen, 
C.J.  The  18  G.  II.,  c.  34,  s.  1,  if  that  is  in  force  in  this 
colony,  expressly  makes  roulette  unlawful.]  And  a 
roulette  table  is  an  instrument  of  gaming  within  the 
penal  clauses  of  the  Vagrant  and  Publican's  Act. 

Gur.  ad.  vidt 

The  judgment  of  the  Court  was  now  delivered  by 
Stephen,  C.J.     On  nil  the  questions  reserved,  our 
opinion  is  against  the  defendant,  whose  conviction  is 
therefore  sustained. 

As  to  the  first,  whether  the  place  described  can  be 
deemed  a  common  gaming-house  ?  It  is  enacted  by  the 
Gaming  Act  of  1850  (6),  that  every  house,  room,  or 
place  kept  or  used  for  playing  at  any  unlawful  game, 
and  wherein  a  bank  is  kept  by  one  or  more  of  the  players 
(including  among  these  the  person  by  whom  the  gaaie 
i.s  managed),  shall  be  deemed  a  "  common  gaming-house 
or  place  for  gaming,"  such  as  is  contrary  to  law,  and 
forbidden  by  all  enactments  "  against  unlawful  games 
or  gaming-houses."  Now  the  room  or  apartment  in  this 
case,  in  which  the  defendant  was  seen  on  the  two  days 
spoken  of,  appears  to  us  to  answer  exactly  this  descrip- 
tion. It  was  *'used"  certainly  on  the  first  of  these  days, 
and  by  reasonable  inference  on  the  second  also,  for 
playing  at  the  game  of  roulette — which,  by  the  1 8  Q.  II., 
c.  34,  is  expressly  declared  to  be  an  unlawful  game. 
And  a  bank,  within  the  statutory  meaning  of  the  term, 
was  in  that  apartment  kept  by  the  defendant,  who  then 
and  there  was  undoubtedly  managing  the  game  at 
which  persons  were  in  the  act  of  playing,  or  had  been 
playing,  on  the  second  occasion,  and  were  actually  seen 
playing  on  the  first.  The  room  in  question  was,  there- 
fore, by  the  first-mentioned  enactment,  a  common  place 
for  gaming,  if  it  was  not  strictly  and  literally  a  "common 


(a)  3  C.  &  P.  471. 


(6)  14  Vic,  No.  9,  sect.  2. 
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gaming-house."     But  we  are  of  opinion  that  it  was  sub-         ^^^- 
stantially  a  gaming-house — within  the  plain  sense  and    The  Queen 
meaning  of  the  words,  as  used  in  this  indictment.     The       Adams. 
essence  of  the  offence,  which  is  one  by  the  common  law, 
on  account  of  the  evil  tendencies  and  consequences  of 
gaming,  and  the  assembling  together  of  persons  for 
that  purpose,  cannot  consist  in  the  keeping  of  a  "house," 
as  distinguished  from  a  "  room  "  for  gaming. 

The  offence  is  described  in  the  books,  certainly,  and 
the  indictment  in  this  case,  as  that  of  keeping  a  gaming-  . 
house ;  but  evidence  that  the  person  kept  a  room,  or 
other  place  for  gaming,  within  or  forming  part  of  a 
house,  or  other  building,  will  clearly  sustain  the  charge. 
If  the  law  were  otherwise,  this  absurdity  would  follow : 
first,  that  the  offence  could  never  be  committed  if  the 
place  were  not  strictly  a  house,  properly  so-called,  as 
distinguished  from  any  other  building — and,  secondly, 
that  the  place  kept  must  be  the  whole  house,  and  not 
some  room,  passage,  or  portion  merely  of  the  house. 
That  the  entire  place  was  a  tent,  in  other  words  an 
erection  constructed  of  canvas,  instead  of  more  durable 
materials,  and  that  it  was  not  a  permanent  dwelling, 
but  intended  for  removal  after  a  short  period,  and 
therefore  occupied  temporarily  only,  are  in  our  opinion 
arguments  of  little  weight — for  the  reasons  already 
given.  A  house  kept  or  used  for  gaming,  we  need 
hardly  observe,  is  not  necessarily  a  dwelling-house. 

On  the  second  of  the  questions  reserved,  it  is  sufficient 
to  say  that  the  evidence  was  ample,  in  our  opinion,  to 
establish  the  fact  that  the  defendant  kept  and  main- 
tained this  gaming-house.  A  temporary  keeping,  such 
as  was  shown  here,  is  sufficient,  and  he  who  keeps, 
maintains  a  gaming-house.  There  is  no  independent 
value  in  the  additional  word.  The  evils  of  such  a  place 
are  obviously  the  same,  except  in  degree,  whether  kept 
for  two  days,  or  for  two  weeks,  or  a  longer  period.  And 
the  defendant  undoubtedly  kept  the  place,  in  point  of 
fact, OS  its  owner  or  manager, on  both  the  days  spoken  of. 
There  was  at  all  events  evidence  for  the  jury  to  show 
that  he  did  so.     The  case  relied  on  for  the  defendant,  of 
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^^^^-  Shutt  V.  Lewis  (a),  is  clearly  distinguishable  from  the 
The  QuEBN  present.  The  defendant  there,  who  was  charged  with 
Adams  having  kept  a  room  for  dancing  without  a  license,  was 
landlord  of  the  house;  and  the  evidence  was  merely  this 
— that  he  knew  of  the  intended  purpose,  but  had  let  the 
room  bona  Jide  to  8i  third  person,  for  the  entertainment 
during  eight  days  of  the  hirer's  friends  exclusively,  and 
had  himself  no  further  share  or  interest  in  the  matter. 
Lastly,  as  to  the  evidence  of  playing  on  the  second  of 
the  two  days.  According  to  Mr.  Justice  Holroyd,  in 
the  R.  V.  Rosier  (6),  the  keeping  of  a  common  gaming- 
house being  the  offence,  the  allegation  that  persons 
actually  played  there  is  superfluous.  See  also  in  Mason's 
case  (c),  the  judgment  of  Mr.  Justice  Grose,  But  there 
was  here  sufficient  evidence  for  the  jury,  we  think,  that 
there  was  playing  at  an  unlawful  game  on  the  second 
day.  If  playing  at  all  took  place  on  that  day,  the 
reasonable  inference  is  that  the  game  was  the  unlawful 
one  of  roulette ;  for  the  same  implements,  which  had 
been  seen  in  use  on  the  previous  day,  during  the  actual 
playing  of  that  game,  were  in  the  room  on  the  day  fol- 
lowing. And  no  other  rational  conclusion  could  have 
been  arrived  at,  coupling  all  this  with  other  evidence, 
than  that,  just  before  the  time  of  the  entry  by  the  police, 
play  was  in  fact  going  on  there.  In  the  case  of  the  K 
V.  Liston  {d\  the  charge  was  that  the  defendant,  on  a 
stated  day,  set  up  the  game  of  hazard,  to  be  played  with 
dice.  The  only  evidence  as  to  that  day  was,  that  the 
defendant  acted  as  master  or  keeper  of  the  hazard  table, 
at  which  persons  were  then  playing,  but  how  the  game 
was  played,  whether  with  dice  or  otherwise,  did  not 
appear.  It  was  proved,  however,  that,  on  the  following 
day,  there  were  dice  and  a  dice  box  on  the  table,  appar- 
ently for  the  purposes  of  play — but  no  playing  was 
actually  seen,  as  the  persons  assembled  discontinued 
their  occupation  on  the  witness's  entrance.  It  was  held 
that  the  justices  (it  being  a  case  of  summary  conviction) 
were  not  confined  to  the  circumstances  of  the  stated  day; 

(a)  5  Esp.  128.  (6)  1  B.  &  C.  275. 

{c)  1  Leach  C.  C.  492.  {d)  5  T.  R  340, 
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and  that,  from  the  evidence  as  to  the  dice  and  box,  seen        ^8^3. 
on  the  second  day,  they  were  warranted  in  concluding    The  Queen 
that  the  game  of  hazard  was  played  on  that  day — and       adams 
the  conviction  was  accordingly  sustained. 

Conviction  sustained. 


jf 


Ex  parte  PaTNTER.  October  6. 

JARTINy  Q.O.,  had  obtained  a  rule  nisi  for  a  pro-     Thedecision 
hibition  to  restrain  further  proceedings  upon  an  Si/rncf^at 
order  made  against  an  apprentice  for  breach  of  duty,  by  *^®  ^2^^}^ 
absenting  himself  from  his  service,  under  8  Vic,  No.  2,  sections  of  8 
sect.  4,  on  the  ground  that  the   apprentice  was  not  ^^°;'  ^^'  ?j 
legally  bound — the  indenture  not  being  duly  executed,  cases  of  ap- 
The  indentures  had  been  executed  by  the  infant  when  valid*by\ny 
fourteen  years  old,  by  his  stepfather  (since  deceased,  lawasweUaa 
and  described  in  the  indenture  as  his  father),  and  by  the  i^.  2,  f ol-    * 
master,  his  mother  being  present  at  the  execution,  but  lo^e<^* 
not  executing  them.   The  infant  was  receiving,  under  his 
indenture,  four  shillings  a  week  with  board  and  lodging, 
which  was  shown  to  be  equivalent  to  about  twenty-two 
shillings;  whereas,  as  a  journeyman,  he  could  earn  three 
pounds  a  week.   It  appeared  that  his  master  a  few  weeks 
before  had  beaten  him,  for  which  he  was  summoned  and 
fined.   The  apprentice  thereupon  absented  himself  from 
his  employ ment,and  being  summoned  was  found  guilty; 
but  that  decision  having  been  got  rid  of  on  prohibition, 
the  present  proceedings  were  instituted,  and  the  infant 
having  been  convicted  was  sentenced  to  three  days 
solitary  confinement. 

Martin,  Q.C.,  moved  to  make  the  rule  absolute.  The 
questions  are,  whether  this  indenture  of  apprenticeship 
was  valid  in  the  first  instance ;  or  whether,  if  valid,  it 
can  be  now  vacated  at  the  election  of  the  infant, 
provided  it  is  for  his  benefit.  Although  an  infant  can- 
not at  common  law  be  sued  upon  his  indenture  (a),  he 
can  voluntarily  bind  himself  an  apprentice,  because  it  is 

(a)  Cr.  Car.  187. 
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1^^-         considered  that  such  a  contract  must  be  for  his  benefit. 
Ex  parte      But  the  contract  is  voidable  at  his  election,  either  before 
ATNTBK.     ^^  after  he  is  of  age.     The  right  to  bind  himself  an  ap- 
prentice to  a  master,  or  to  dissolve  that  relationship, 
both  depend  on  the  same  principle,  namely,  whether  it 
is  or  is  not  for  the  infant's  benefit.     This  doctrine  is 
recognised  in  K  v.  Great  Wigston  (a),  which  will  be 
relied  on  by  the  other  side  ;  for  in  the  judgment  Lord 
Tenterden  says,  "  if  then  it  is  for  the  benefit  of  the 
infant  to  bind  himself  an  apprentice,  it  is  impossible 
to  say , generally,  that  it  is  for  his  benefit  to  dissolve  such 
a  connexion."     And  that  being  the  general  rule,  he 
proceeded  to  enquire  whether  in  the  particular  circum- 
stances of  that  case  the  dissolution  could  be  for  the 
infant's  advantage.     In  the  present  case,  where  the  evi- 
dence shows  that  the  infant  could  earn  three  pounds  a 
week,  whereas  under  the  apprenticeship  he  only  received 
what  was  equivalent  to  twenty-two  shillings  a  week,  it 
is  manifestly  for  his  advantage  to  vacate  the  indenture, 
and  the  law  recognises  his  right  to  do  so.     As  soon  as 
the  contract  ceases  to  be  beneficial,  he  can  avoid  it;  and 
those  who  contract  with  infants  run  this  risk.    It  is 
submitted  that  the  intention  of  vacating  his  indentures 
must  be  distinctly  indicated  by  the  infant  to  the  master, 
as  it  was  in  the  present  case,  and  that  the  cases  show  that 
the  merely  absenting  himself  from  the  service  is  not 
sufficient  evidence  of  such  intention.   This  contract  was 
clearly  not  entered  into  in  accordance  with  the  pro- 
visions of  8  Vic,  No.  2,  and  s.  5  is  not  applicable  except 
to  such  cases.   Ex  yarte  Davies  (h),  R,  v.  Hendringham 
(c),  Smedley  v.  Gordon  (d),  R-  v.  Mount  Sorrel  (e),  R, 
V.  Lord  (fy)  Co.  Lit  (g),  and  Evan's  Statutes  (h). 

Sir  W.  Mannivg,  Q.C.,  contra.  It  is  contended  that 
an  infant  cannot  avoid  an  indenture  of  apprenticeship 
which  is  always  held  to  be  for  his  benefit.  But  if  he 
cannot,  and  this  indenture  be  still  in  force,  this  Court  has 

(o)  3  B.  &  C.  486.  (6)  5  T.  R.  715. 

(c)  6  Id.  557.  {d)  3  M.  &  S.  189. 

(e)  2  M.  &  S.  460.  (/)  12  Q.  B  761. 

(^)380a.  W  7  Vol.  44. 
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already  held,  in  Ex  parte  Erwin  (a)  and  Ex  parte        ^8^3. 
By'tme,  that  an  infant  can  bind  himself  an  apprentice      Ex  parte 
without  the  assent  of  parent  or  guardian.     Such  is  the     -P^ynter. 
law  of  England  by  virtue  of  the  4  Eliz.,  c.  5,  which  is 
in  force  in  this  colony,  and  of  the  decisions  thereon ; 
and  the  above  decisions  of  this  Court  show  that  the  8 
Vic,  No.  2,  has  not  altered  the  law  in  this  respect. 
This  indenture  is,  therefore,  binding  upon  the  appren- 
tice, and  he  is  punishable  under  the  statute  by  the 
justices.     He  was  then  stopped  by  the  Court. 

Stephen,  C.J.  I  think  that  Ex  parte  Byrne  was  a 
correct  decision,  and  that  it  ought  not  to  be  disturbed. 
If  any  amendment  of  the  law  is  required,  the  legisla- 
ture can  interfere.  In  the  present  case,  therefore,  the 
magistrates  had  jurisdiction,  although  the  indentures 
may  not  have  been  binding  under  the  statute.  I  do 
not  see  how  we  can  hold  it  to  be  beneficial  to  the  infant 
to  vacate  his  indentures,  in  the  face  of  the  decision  in 
K  V.  Great  Wigston  (b).  The  question  is,  whether, 
when  the  infant  entered  into  his  indentures,  it  was  for 
his  benefit  ?  But  if  the  apprenticeship  could  be  legally 
put  an  end  to,  and  it  has  been  put  an  end  to,  the  fifth 
section  of  8  Vic,  No.  2,  would  not  apply. 

MiLFORD,  J.  There  is  a  distinct  decision  by  which 
we  are  bound,  unless  it  is  clearly  wrong.  The  prin- 
ciple of  that  decision  is,  that  all  apprenticeships  are 
within  8  Vic,  No.  2 ;  and  if  that  be  so,  the  justices 
had  jurisdiction  in  the  present  case,  and  we  have 
nothing  to  do  with  it. 

Wise,  J.  I  am  not  able  to  acquiesce  in  the  decision 
referred  to, because  I  cannot  follow  the  reasoning  in  that 
case.  The  difficulty  that  presses  upon  my  mind  is  that 
the  fifth  section  only  relates  to  what  goes  before  ;  and 
the  third  section  speaks  only  of  "  young  persons  who 
shall  have  no  parent  or  guardian/'  The  statute  also  re- 
quires not  only  the  assent  of  the  infant,  but  that,  where 

(a)  Wilkinson's  Australian  Magistrate,  526. 
(6)  3B.  &G.  486. 
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Payntbr, 


1863.        there  is  no  parent  or  guardian,  the  indentures  shall  be 
Ex  parte     executed  by  two  magistrates ;  or,  if  the  infant  be  in  a 
public  establishment,  by  the  person  who  "  may  have  the 
control  or  inspection  of  the  same;"  and  in  such  cases 
the  apprentice  is  punishable  under  the  statute. 

It  may  be  that  the  statute  was  intended  to  include 
cases  like  the  present,  and  that  the  remedy  provided 
for  any  abuse  of  the  power  over  infant  apprentices  was 
to  be  the  cancellation  of  the  indentures  under  the 
seventh  section.  But  whatever  the  intention  may 
have  been,  I  think  myself  bound  by  the  decisions 
referred  to  on  a  matter  of  this  kind. 

It  is  in  my  opinion  a  most  alarming  doctrine  that  in 
all  cases  a  young  child,  from  whom  his  signature  has 
been  obtained,  should  be  liable  to  punishment  with  no 
other  remedy  than  that  supplied  by  sect.  7.  But  it 
remains  for  the  legislature  to  consider  whether  some 
additional  protection  ought  not  to  be  thrown  round 
children,  especially  when  manufactories  are  likely  to  be 
introduced  more  extensively  into  this  colony.  If  once 
the  apprentice  is  within  the  jurisdiction  provided  by 
the  statute,  it  seems  to  me  that  the  indentures  can 
only  be  got  rid  of  by  cancellation. 

Rule  discharged. 


July  8.  Ex  parte  Pollard. 

The  defendant  rpHIS  was  an  application  for  a  prohibition  to  restrain 
of  the  H.  the  Judge  of  the  District  Court  at  Hay  and  the 

***^r8^  Tto  ^^  plaintifi'from  issuingexecution  upon  ajudgmentobtained 
within  the 

jurisdiction  of  theDistrictCourtof  Hay,  and  was  managed  for  him  by  a  superintendent, 
and  he  had  been  on  the  station  for  some  time  in  December,  1860,  or  January,  1861. 
(Joods  having  been  supplied  by  the  plain tifl  from  his  store  at  Hay  to  the  defendant* 
he  sued  him  for  them  iu  the  District  Court  of  Hay  ;  the  first  item  in  the  particulars 
attached  to  the  plaint  being  dated  "  1862,  May  8."  Hdd,  in  the  absence  of  other 
evidence,  that  the  defendant  was  not  resident  within  the  jurisdiction  of  the  District 
Court  of  Hay  ;  and  tlic  plaintiff  having  obtained  judgment  in  the  District  Court  of 
Hay,  a  prohibition  was  granted. 

The  affidavit  upon  which  the  rule  for  a  prohibition  was  granted,  being  eutitled  in 
the  District  Court,  and  in  the  cause  there,  and  sworn  in  Melbourne  before  a  Com- 
missioner of  the  Supreme  Court  of  New  South  Wales,  was  ordered  to  be  amended 
under  12  Vic,  No.  1,  sect.  3. 

The  defendant's  attidavit  showed  that  he  never  heard  of  the  case  until  after  jadg* 
ment;  that  he  had  a  defence  on  the  merits,  and  that  the  plaintiff's  attorney  knew  that 
the  defeudaut  resided  in  Melbourne  only.  The  prohibition  was  therefore  granted 
with  coBt«. 
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against  the  defendant  Glass,  on  the  ground  that  the         1863. 
Court  of  Hay  had  no  jurisdiction  over  him.  Ex  parte 

The  affidavits  showed  that  the  defendants  resided  Pollard. 
out  of  the  colony  of  New  South  Wales,  and  had  done 
so  for  years  past,  although  they  were  joint  owners  of 
the  Hunthawang  station,  situate  within  the  jurisdiction 
of  the  Court  at  Hay,  which  was  managed  for  them  by 
a  superintendent.  One  of  the  defendants,  Legar,  had 
never  been  on  this  station ;  but  the  other  defendant, 
Glaaa,  had  been  there  for  some  time  in  December,  1860, 
or  January,  1861.  The  goods  had  been  supplied  by 
the  plaintiff  from  his  store  at  Hay  upon  the  said 
station.  The  plaint  had  been  served  upon  the  superin- 
tendent at  the  head  station. 

The  plaint  was  for  goods  sold  and  delivered,  and  the 
first  item  in  the  particulars  annexed  was — "1862, 
May  8.     501b.  of  tobacco,  &c." 

The  learned  District  Court  Judge  struck  out  the 
name  of  the  defendant  Legar,  but  considered  that  the 
above  circumstances  were  sufficient  evidence  as  against 
Glass  to  bring  the  case  within  the  jurisdiction  of  the 
Court,  and  found  a  verdict  for  the  plaintiff. 

The  affidavit,  on  which  the  rule  had  been  obtained, 
was  headed  "  In  the  District  Court  of  Hay,  holden  at 
Hay ;  No.  of  plaint,  &c.,'*  and  was  sworn  at  Melbourne 
before  a  Commissioner  of  the  Supreme  Court  of  New 
South  Wales,  for  taking  affidavits  in  the  colony  of 
Victoria. 

Mai'tin,  Q.C.,  for  the  plaintiff,  took  a  preliminary 
objection  to  the  affidavit,  that  it  was  wrongly  entitled 
in  the  District  Court  of  Hay,  and  in  the  cause  there ; 
and  contended  that  it  could  not  be  amended  under  12 
Vic,  No.  l,sect.  3,  because  that  Act  referred  only  to 
the  amendment  of  matters  of  form. 

Fer  Curiam'.  This  is  mere  matter  of  form.  The 
affidavit  is  not  entitled  in  this  Court,  and  therefore  can- 
not be  used  in  this  Court.  In  civil  cases,  under  Lowes 
Act,  the  Court  has  power  to  amend  a  wrong  title  of  an 


IH  SUPREME  COURT  REPORTS. 


Pollard. 


^^^-  affidavit,  and  ought  to  make  such  an  amendment.  The 
Ex  parte  affidavit  was  taken  before  a  Commissioner  duly  autho- 
rized, because  affidavits  to  be  used  in  the  District 
Courts  may,  under  the  District  Court  Act  (a),  be  sworn 
before  Commissioners  for  taking  affidavits  in  the 
Supreme  Court  of  New  South  Wales,  as  this  was. 
Amendment  ordered  accordingly. 

Stephen  for  the  appellant. 

Martin,  Q.C.,  for  the  respondent,  relied  on  Ex  parte 
Orover  (6). 

Stephen,  C.J.  By  the  sixth  section  of  the  District 
Courts  Act  jurisdiction  is  given  to  those  Courts  when 
the  defendant,  or  one  of  two  or  more  defendants,  shall 
be  resident  within  the  districts  for  which  such  Courts 
shall  be  ordered  to  be  held.  But  in  the  present  case, 
from  the  affidavit  of  the  learned  District  Court  Judge, 
it  clearly  appears  that  the  defendant  has  never  resided 
in  this  colony,  although  in  December  1860,  or  January 
1861,  he  stopped  at  the  station  for  a  time,  which  is 
within  the  jurisdiction.  But  the  defendant  had  not 
been  in  the  colony  since  January,  1862,  and  the  earliest 
date  in  the  plaintiflTs  account  is  posterior  to  January, 
1862— namely.  May  8,  1862.  And  I  think  the  defen- 
dant should  have  his  costs,  as  he  swears  not  only  that 
he  has  a  meritorious  defence,  but  also  that  he  never 
heard  of  the  case  until  after  judgment  had  been  obtained 
against  him,  and  that  the  plaintiflTs  attorney  knew  that 
he  resided  only  in  Melbourne  (c).  Under  these  circum- 
stances the  defendant  should  not  be  put  to  any  expense 
in  obtaining  the  prohibition.  I  do  not  say  that  there 
may  not  be  cases  coming  before  a  District  Court  Judge, 
in  which  the  plaintiff  may  affirm  that  the  defendant  does . 
reside  within  the  jurisdiction  and  also  tender  evidence 
to  prove  it,  and  that  the  District  Court  Judge  may  not 

(o)  Sect.  104.  (6)  1  Sap.  Ct.  R.,  C.L.  168. 

(c)  The  affidavit  of  the  appellant  also  stated  that  he  had  never 
heard  of  the  case  tUl  after  judgment  had  been  obtained,  that  he  had 
a  good  defence  on  the  merits,  and  that  the  plaintifTs  attorney  knew 
that  the  defendants'  residence  was  only  in  Melboom^ 
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fa)  7  M.  &  G.  1. 

(h)  On  this  point,  see  Bailey  y,  Bryant,  6  Jur.  N.S.  468;  Butler 
▼,  Ablewhite,  Id.  1268  ;  and  Macdougall  v.  Paterson,  11  C.  B.  771. 


Pollard. 


decide  that  question  in  a  particular  way  so  as  to  give         ^^^^- 
himself  jurisdiction.  *  Ex  parte 

Wise,  J.  In  this  case  the  plaintiff  must  pay  the 
costs,  as  he  must  be  taken  to  know  what  his  attorney 
knew;  and  it  is  sworn  that  he  knew  that  the  defendant 
resided  at  Melbourne.  He  tried  the  experiment  of 
getting  judgment  in  the  District  Court,  and  succeeded  ; 
and  his  client  must  pay  for  it.  The  question  of  resi- 
dence will  have  to  be  determined  in  each  case  by  the 
facts  proved.  Whithorn  v.  Thomas  (a)  may  be  referred 
to  on  this  subject.  In  that  case  A.  paid  9d.  a  week  for 
the  use  of  a  bedroom  and  a  dark  closet,  in  the  house  of  a 
friend,  at  J.;  A.  keeping  the  key  of  the  closet,  in  which 
he  deposited  some  ware  samples.  He  slept  in  the  bed- 
room twelve  times  in  the  six  months,  before  July  31 ; 
but  the  Court  held  that  A.  did  not  reside  in  J.  for  such 
six  months,  within  the  meaning  of  the  2  W.  IV.,  c.  45, 
s.  27.  It  was  there  considered  that  the  fact  of  sleeping 
at  a  place  by  no  means  constituted  a  residence,  although 
it  might  not  be  necessary  for  the  purpose  of  constitut- 
ing a  residence  to  sleep  there  at  all.  A  person  may  have 
several  residences  within  the  meaning  of  the  District 
Court  Act.  The  word  residence  may  have  a  very 
different  meaning  in  different  statutes  (6). 
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Morris  against  Flower  and  another. 

The  handing  1  OTION  by  the  official  assignee  of  the  estate  of  C. 
debtor  to  hU  -^  N,  Furloug  and  Tf .  Kennedy,  whose  estate  had 
che^uedrawn  ^^^  ^"'y  Sequestrated  according  to  the  provisions  of 

by  himself,  or   5  Vic,  No.  17. 

achequeinhis 

poBsession  The  lirst  count  of  the  declaration  stated  that  the  in- 

thTrTpereon  Solvents,  prior  to  the  sequestration  of  their  estate,  to 
in  payment  of  wit,  between  June  15,  1860,  and  August,  1860,  being 
where  the  ^^^^  insolvent,  aliened,  transferred,  gave,  surrendered, 
debtor  is  in-  and  delivered  to  the  defendants  certain  goods  and 
where  he  con-  chattels — that  is  to  say,  bills  of  exchange,  promissory 
^Ivenc^or  ^^^^^y  *°^  bankers  cheques,  the  defendants  and  other 
where  the  persons  then  respectively  being  creditors  of  the  insol- 
wftMn^Bixty"  vents,  and  the  said  alienation,  &c.,  having  the  effect  of 
days  of  the 
sequestration, 
if  it  has  the 
effect  of  pre- 
ferring such 
creditor  to 
other  then 
existing  credi- 
tors of  such 
debtor,  is  in- 
valid under 
sect.  8  of  the 
Insolvent 
Act. 

To  an  action 
by  the  as 


preferring  the  defendants,  being  then  existing  creditors 
of  the  insolvents,  to  others  of  their  creditors.  Aver- 
ment of  recjuest  and  refusal  to  give  up  the  said  goods 
to  the  plaintiff  as  such  official  assignee. 

The  second  count  was  in  the  same  terms  as  the  first, 
with  the  exception  that  the  alienation  was  alleged  to 
have  been  made  by  the  insolvents, "  being  then  in  con- 
templation of  surrendering  their  estate  as  insolvent." 
The  third  count  was  in  the  same  terms,  but  alleged 
that  the  alienation  was  made  by  the  insolvents  "  within 
inSwent, "for  Sixty  days  preceding  the  making  of  the  order  for 
sequestration  of  their  estate  as  insolvent." 

The  seventh  and  ninth  counts  were  for  money  had 
thed^^ndTnt  ^^^  received  by  the  defendants  to  the  use  of  the  insol- 
cannot  plead  vents,  before  the  sequestration  of  their  estate;  and  for 
resect  of  a  money  paid  by  the  insolvents  before  such  sequestration 
debt  incurred  £qj.  ^^^  defendants,  at  their  request 

by  the  in  sol- 
vent to  the 
defendant,  with  notice  of  his  insolvency. 

But  after  the  Chief  Commissioner  has  taken  proof  of  the  debt,  and  stated  the  account 
between  the  insolvent  and  the  debtor,  and  allowed  the  balance  of  the  debt  after 
giving  credit  for  the  set-off,  the  assignees  of  such  insolvent  cannot  by  action  against 
the  debtor  re-open  the  question  so  decided  by  the  Chief  CommisQioner, 


money  had 
and  received 
to  the  use  of 
the  insolvent, 
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The  third  additional  plea  to  the  first,  second,  and         ^863. 
third  counts,  stated  that  the  bills  of  exchange,  promis-       Morris 
sory  notes,  and  bankers  cheques,  mentioned  in  the  said      fix^jjr 
counts,  were  no  other  than  two  cheques  drawn  upon 
bankers  for  amounts  payable  to  the  bearer  in  cash,  on 
demand  ;  one  of  the  said  cheques  being  drawn  by  the 
insolvents,  and  the  other  by  third  persons,  and  that  the 
same  were  given  by  the  insolvents  to  the  defendants  and 
received  by  them  in  payment  of  the  amounts  therein 
expressed,  and  thereby  made  payable  on  account  of 
moneys  due  by  the  insolvents  to  the  defendants. 

Demurrer  and  joinder. 

The  replication  to  the  third  additional  plea  stated 
that  the  two  cheques  therein  mentioned,  so  aliened,  &c., 
as  in  the  first,  second,  and  third  counts  mentioned,  were 
payments  made  to  the  defendants,  then  being  creditors 
of  the  insolvents,  by  the  insolvents;  the  insolvents  not 
being  compelled  by  legal  process  to  make  the  same,  and 
knowing  themselves  to  be  insolvent,  and  being  in  con- 
templation of  surrendering  their  estate  as  insolvent  (a). 

The  first  additional  plea  to  the  seventh  and  ninth 
counts  stated  that  before  and  at  the  time  of  the  seques- 
tration, &c.,  the  insolvents  were  and  are  indebted  to  the 
defendants  in  an  amount  equal  to  the  plaintiflf's  claim, 
for  money  payable  by  the  insolvents  to  the  defendants 
before  their  sequestration,  upon  certain  overdue  promis- 
sory notes,  and  for  goods  sold  and  delivered  by  the  de- 
fendants to  the  insolvents,  and  on  accounts  stated 
between  them. 

The  second  additional  plea  to  the  same  counts  stated 
the  same  set-off  as  was  relied  on  in  the  first  additional 
plea,  and  alleged  an  adjudication  by  the  Chief  Commis- 
sioner under  sect.  37,  and  an  allowance  of  the  balance  as 
a  debt  due  by  the  estate  to  the  defendants. 

The  first  replication  to  the  first  and  second  additional 
pleas,80  far  as  the  same  are  pleaded  to  the  seventh  count, 
stated  that  the  moneys  in  which  the  insolvents  are  in- 
debted to  the  defendants,  as  in  the  pleas  mentioned, 

(a)  It  has  not  been  considered  necessary  to  give  the  pleadings  subse- 
qnent  to  this  replication,  no  judgment  having  been  delivered  thereon. 
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^863.  were  moneys  due  and  owing  by  the  insolvents  to  the  de- 
MoRRis  fendants  before  and  at  the  time  of  the  receipt  by  the 
Flo^-kr.  defendants  of  the  moneys  in  the  seventh  count  men- 
tioned ;  and  that  the  moneys  in  the  seventh  count 
mentioned  were  moneys  received  by  the  defendants 
for  the  use  of  the  insolvents  as  therein  mentioned,  the 
insolvents  being  then  insolvent,  and  being  then  in 
contemplation  of  surrendering  their  estate  as  insolvent, 
and  within  sixty  days  preceding  the  making  of  the 
order  for  the  sequestration  of  their  estate  as  insolvent, 
which  receipt  by  the  defendants  of  the  moneys  had  the 
effect  of  preferring  the  defendants,  being  then  existing 
creditors  of  the  insolvents,  to  others  of  their  creditors. 
Averment  that  the  defendants  had,  at  the  time  of  the 
receipt  by  them  of  the  moneys  mentioned  in  the  seventh 
count,  notice  of  the  insolvency. 

ITie  second  replication  to  the  first  and  second  ad- 
ditional pleas,  so  far  as  the  same  are  pleaded  to  the 
ninth  count,  was  similar  to  the  first  replication. 

Demurrer  and  joinder. 

April  16, 19.  Martin,  Q.C.  {Meyviott  with  him),  in  support  of  the 
demurrer  to  the  third  additional  plea  to  the  first  three 
counts,  and  of  the  first  and  second  replication  to  the  first 
and  second  additional  pleas  to  the  seventh  and  ninth 
counts  of  the  declaration.  The  substantial  question  of 
decision  is,  whether  an  alienation  can  be  good  as  a  pay- 
ment though  bad  as  an  alienation  ?  The  plea  to  the  first 
three  counts  admits  that  these  cheques  were  transferred 
by  the  insolvents  to  the  defendants,  in  part  liquidation 
of  their  claims  on  them,  the  insolvents  being  then  insol- 
vent, and  the  said  transfer  having  the  effectof  preferring 
the  defendants  to  the  insolvents'  other  creditors ;  and 
alleges  that  the  cheques  thus  transferred  were  given  by 
the  insolvents  and  received  by  the  defendants  in  pay- 
ment of  the  amounts  thereby  made  payable,  and  on 
accountof  moneysdue  by  the  former  to  the  latter.  These 
circumstances  are  not  sufficient  to  renderthe  transaction 
a  payment  within  the  twelfth  section  of  the  Insolvent 
Act.  Checiues,  whether  they  be  those  of  the  insolvents, or 
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of  a  third  person,  are  goods  and  effects  within  the  terms  ^^^' 
of  the  eighth  section,  which  are  large  enough  to  include  Moreis 
securities  for  money,  and  even  money  itself ;  and  such  flower. 
a  construction  carries  out  the  object  of  the  statute, 
which  is  to  secure  a  rateable  distribution  of  the  estate 
whatever  it  might  be  ;  Herbert  v.  Wilcox  (a).  Every 
alienation  of  goods  to  a  creditor,  on  account  of  moneys 
at  that  time  due  to  the  party  receiving  it,  although  it 
has  the  effect  of  preferring  him  within  sect.  8,  must  be 
by  way  of  payment,  for  it  is  in  reduction  of  a  debt, 
Cannan  v.  Wood  (b) ;  and  if  the  transaction  is  void 
under  sect.  8,  it  cannot  be  protected  by  sect.  12,  for  such 
a  construction  would  blot  out  sect.  8  altogether.  The 
only  payments  contemplated  by  sect.  12  are  payments 
in  the  ordinary  sense,  that  is,  payments  of  money  ;  and 
it  is  submitted  that  if  it  be  a  payment  of  money,  it 
cannot  be  an  alienation  of  goods  within  sect.  8 ;  and  if 
alienation,  transfer,  or  delivery  of  goods,  it  cannot  be 
a  payment  of  money  within  sect.  12. 

The  first  portion  of  the  twelfth  section  is  cumulative 
upon  and  more  extensive  than  the  eighth  section ;  and 
it  does  not  set  up  or  validate  any  transaction,  although 
it  maybe  in  the  nature  of  a  payment,  which  is  invalid 
under  sect.  8.  The  proviso  in  the  twelfth  section  only 
validates  money  payments,  really  and  bona  fide  made 
after  the  provisional  assignment,  and  before  the  final 
adjudication,  in  cases  of  compulsory  sequestration, 
because  in  such  cases  the  insolvent  may  not  know  of 
proceedings.  The  two  sections  must  be  taken  together, 
and  they  are  difficult  to  be  reconciled  except  by  limiting 
sect.  12  to  payments  of  money.  No  authority  can  be 
cited  to  show  the  cheques  have  ever  been  considered 
money.     [  Wise,  J.,  referred  to  In  re  Harries  (c).] 

The  argument  thus  advanced  shows  the  sufficiency  of 
the  replication  to  the  pleas  of  set-off,  pleaded  to  the 
seventh  and  nine  counts.  The  pre-existing  debts  from 
the  insolvents  to  the  defendants,  are  incapable  of  being 
set-off  against  the  money  sought  to  be  recovered  as 

(a)  6  Bing.  20 ;  3  M.  &  P.  515.  (6)  2  M.  &  W.  465. 

(c)  13  M.  &  W.  7. 


200  SUPREME  COURT  REPORTS. 

1863.  having  been  received  by  the  defendants,  or  paid  for 
MoRKis  them,  in  violation  of  the  provisions  of  the  eighth 
FiiO^  section.     The  law  will  not  allow  one  creditor  of  an 

insolvent  to  obtain  a  preference  over  another  creditor 
under  such  circumstances,  by  incurring  a  debt  to  hifi 
debtor,  and  thus  'pro  tanto  being  paid  in  full  the  amount 
of  his  claim. 

It  is  admitted  that  the  replication  to  the  plea, 
relying  on  the  adjudication  of  the  Chief  Commissioner, 
must  be  considered  settled  by  the  case  of  Moi^ris  v. 
Bank  of  New  South  Wales  (a),  notwithstanding  the 
additional  averment  claimed  in  our  replication  that 
the  defendants  had  notice  of  the  insolvency.  Sharp 
V.  Thomas  (b)  was  also  referred  to. 

Sir  W.  Manning,  Q.C.  (Stephen  with  him),  in  support 
of  the  third  additional  plea  to  the  first  three  counts; 
and  the  demurrer  to  the  first  and  second  replication  to 
the  first  and  second  additional  pleas  to  the  seventh  and 
ninth  counts  of  the  declaration.  The  first  three  counts 
are  framed  under  the  eighth  section,  and  seek  to  i-ecover 
back  the  eflfects  transferred  by  an  alienation,  void  under 
that  section.  The  plea  alleges  that  those  effects  are  both 
cheques  payable  to  bearer  on  demand,  which  were  given 
by  the  insolvents  and  received  by  the  defendants  in 
payment  of  the  amounts  thereby  made  payable,  and  on 
account  of  moneys  due  by  the  insolvents  to  the  defen- 
dants. It  is  submitted  that  a  cheque  on  a  banker,  which 
is  a  mere  order  to  pay  over  funds  of  the  drawer  in 
the  banker's  hands,  thus  given  and  received,  amounts 
to  a  payment  in  cash,  and  is  within  the  protection  of  the 
twelfth  section.  Where  that  section  speaks  of  payment, 
it  means  payment  in  the  ordinary  sense  of  the  word. 
A  delivery  of  a  bank  note,  which  is  only  a  promissory 
note,  given  and  received  in  payment,  would  be  considered 
a  payment  within  that  section.  It  is  manifest  tliat  the 
plaintiffs  are  seeking  to  recover  the  money  received  by 
means  of  the  cheques,  and  not  the  cheques  themselves. 
[  Wise,  J.  It  is  clear  law  that  a  receipt  of  a  cheque  by  a 
creditor  in  payment,  is  not  a  payment  without  the  credi- 
(a)  1  Sup.  Ct.  R.,  C.  L.  71.  {b)  6  Bing.  426. 
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tor  discharges  the  debtor ;  the  payment  is  made  when  ^863. 
the  cheque  is  honored  by  the  bank.  Stephen,  C.J.  The  Morris 
argument  now  relied  on  would  apply  in  the  case  of  a  plowed. 
horse,  which  a  creditor  consented  to  take  in  payment.] 
The  transaction  admitted  on  these  pleadings  must  be 
considered  as  a  payment,  and, therefore,  valid  or  invalid, 
as  it  comes  or  does  not  within  the  prohibitory  clauses  of 
sect  1 2.  The  eighth  section  refers  to  one  class  of  property, 
and  points  to  alienations  of  goods ;  the  twelfth  section 
refers  to  alienations  of  money.  There  is  good  ground 
for  the  distinction  made  by  the  legislature  with  regard 
to  the  alienations  of  goods,  even  in  payment,  which  is 
prima  facie  suspicious,  and  the  transfer  of  a  cheque  or 
bank  note  in  payment,  to  which  no  such  suspicion  can 
attach,  and  therefore  it  has  provided  a  different  class  of 
prohibitions  to  the  two  cases.  The  words  used  in  the 
ninth  section,  with  regard  to  the  recovery  of  "  the  true 
value"  of  goods,  &c.,  alienated  contrary  to  the  preceding 
section,  strengthen  the  conclusion  that  the  latter  is 
limited  to  cases  of  the  transfer  of  goods,  and,  therefore, 
any  such  alienation,  although  under  compulsion  of  legal 
process,  is  void.  But  the  transfer  of  a  cheque  or  bank 
note  by  way  of  payment,  being  within  sect.  12,  would, 
under  such  compulsion,  be  protected ;  or  it  might  even 
be  contended  that  if  it  were  a  case  of  payment  by  the 
transfer  of  goods  taken  in  execution,  it  might  be  pro- 
tected by  sect.  12  as  being  under  legal  process. 

As  to  the  replications  to  the  first  and  second  ad- 
ditional pleas,  it  is  sufficient  to  say  that  they  are  bad, 
because  they  purport  to  answer  both  pleas  and  do  not  do 
80.  [Stephen,  C.J.  They  may  be  good  to  the  plea  of 
set-off,  but  bad  to  the  plea  of  the  adjudication  of  the 
Chief  Commissioner.] 

The  seventh  count  is  for  money  had  and  received  by 
the  defendants  to  the  use  of  the  insolvents,  to  which 
there  is  a  plea  of  set-off;  and  the  replication  to  that  plea 
discloses  circumstances  which  show  an  apparent  right  of 
action  in  the  assignees  and  not  in  the  insolvents,  and  is, 
therefore,  a  .leparture  from  the  declaration. 

0-2 
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*^^'  When  there  is  a  debt  due  by  a  debtor  to  a  creditor, 

Morris  and  payment  by  the  former  before  his  insolvency  to  the 
Flower,  latter,  the  assignee  of  the  debtor,  after  such  insolvency, 
cannot  say  that  after  such  payment  the  money  paid  is 
due  to  the  insolvent.  There  is  no  authority  to  show  that 
,  a  receipt  of  money,  under  the  circumstances  mentioned 
in  the  replication,  can  be  held  to  be  money  received 
either  to  tlie  use  of  the  party  paying  it,  or  his  assignees, 
in  case  of  insolvency,  or  at  all  events  to  prevent  a  set-off 
being  pleaded,  in  a  suit  to  recover  such  money  either  by 
the  party  paying  it  or  by  his  assignees ;  and  it  is  sub- 
mitted that  as  the  insolvents,  if  they  were  suing  for  the 
money  now  sought  to  be  recovered  by  their  assignees, 
could  not  set  up  the  matters  relied  upon  in  the  replication 
as  an  answer  to  the  defendants'  set-off,  neither  can  their 
assignees.  These  pleadings  show  that  there  was  a  pre- 
existing debt  bona  fide  due  from  the  insolvents  to  the 
defendants,  and  that  while  so  due  money  was  had  and  re- 
ceived by  the  latter  totheinsolvents'use,whichisequiva- 
lent  to  payment,  and  must  be  considered  good  as  between 
these  parties.  It  is  only  by  the  subsequent  assignment 
and  the  election  of  the  assignee  that  any  right  of  action 
can  accrue;  and  that  would  be  a  different  form  of  action 
to  that  otated  in  these  counts.  A  payment  of  a  pre- 
existing debt  to  a  creditor,  with  notice  of  his  insolvency, 
might  afford  a  good  ground  of  action  of  debt  due  to 
the  assignee,  but  not  to  the  insolvent. 

The  allegation  in  the  replication  that  the  defendants, 
at  the  time  of  the  receipt  by  them  of  the  money  sued  for, 
had  notice  of  the  insolvency,  is  based  upon  a  misappre- 
hension of  sect.  37  of  the  Insolvent  Act,  because  the 
notice  there  referred  to  must  be  notice  at  the  time  of  the 
accrual  of  the  amount  set-off,  and  not  notice  at  the  time 
of  the  receipt  of  the  money  sought  to  be  recovered, 
Thatsection  was  intended  to  avoid  set-offs  obtained  after 
sequestration,  as  by  buying  up  bills  of  the  insolvents 
and  then  attempting  to  set  them  off. 

Martin  in  reply.  As  to  the  plea  of  set-off  to  the 
seventh  and  ninth  counts,  it  is  avoided  by  the  repHcation 
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which  asserts  that  the  defendants  had  notice  of  the  in-  ^863. 
solvency.  [Stephen,  C.  J.  My  abstract  of  the  case  is  Morei8 
as  follows: — The  insolvents  owed  the  defendants  money  flower. 
which  I  call  (a),  in  that  state  of  things  the  defendants 
received  money  to  the  insolvents'  use  (6),  and  the  insol- 
vents also  paid  certain  money  for  the  defendants  (c). 
The  plaintiff  (the  assignee)  sues  for  debts  (b)  and  (c), 
as  so  received  and  paid.  The  defendants  then  plead 
that  inasmuch  as  at  the  time  of  such  receipt  and  pay- 
ment, the  insolvents  owed  them  an  equal  or  larger  sum 
of  money  (a),  they  set  off  tie  same  (a)  against  (6)  and 
(c).]  The  defendants  had  no  right  of  set-off  under  sect. 
37,if  their  debtors  were  insolvent  and  they  knew  it.  The 
noticereferredtoinsect.37mustbe  notice  that  the  debtor 
is  in  insolvent  circumstances,  and  not  notice  of  his 
sequestration.  By  sect.  37  the  creditor  under  ordinary 
circumstances  may  obtain  the  advantage  of  his  set-off, 
provided  that  he  has  no  notice  that  his  debtor  was 
embarrassed,  when  the  mutual  credit  arose,  not,  as  has 
been  contended,  when  the  original  credit  was  given. 
The  replication,  using  the  words  of  sect.  37,  is  therefore 
a  complete  answer  to  the  plea  of  set-off ;  the  law  not 
allowing  that  to  be  done  indirectly  which  it  forbids  to 
be  done  directly.  The  other  allegations  in  the  repli- 
cation can  be  rejected  as  surplusage. 

Cur.  ad.  vult 

The  following  judgment  was  delivered  by  July  29. 

Wise,  J.  The  first  question  upon  these  pleadings,  so 
far  as  they  relate  to  the  first  three  counts,  is  whether  the 
handing  over  by  a  debtor  to  his  creditor  of  a  cheque 
drawn  by  himself,  and  also  a  cheque  in  his  possession 
drawn  by  a  third  person,  in  payment  of  a  debt,  can  be 
an  invalid  transaction  under  the  8th  section  of  the  In- 
solvent Act.  The  plea  is  pleaded  to  the  three  first  counts 
collectively, but  we  think  it  maybe  taken  distributively, 
and  this  judgment  will  proceed  as  if  it  was  pleaded  to 
ea^h  separately.  Thus  construing  it,  the  plea  so  far  as 
it  relates  to  the  first  count,  admits  that  the  transaction 
took  place  when  the  debtor  was  insolvent ;  so  far  as  it 
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^863.  relates  to  the  second  count,  it  admits  that  the  insolvents 
Morris  contemplated  insol  vency ;  so  far  as  it  relates  to  the  third 
Flower.  count,  that  the  transaction  was  within  sixty  days  of  the 
sequestration.  As  to  each  count  it  is  also  admitted  that 
the  transaction  had  theeffectof  preferringthe defendants 
being  creditors — whatever  may  be  the  meaning  of 
those  words  in  the  8th  section. 

The  proper  construction  of  the  allegation  in  the  plea, 
that  the  cheques  were  given  by  the  insolvents  and  re- 
ceived by  the  defendants  in  payment  of  the  amounts 
thereby  made  payable,  and  on  account  of  moneys  due  by 
the  insolvents  to  defendants,  is,  in  our  opinion,  that  they 
were  received  in  the  usual  way  in  which  cheques  are  re- 
ceived, that  is  to  say,  without  any  special  agreement 
that  the  creditor  should  run  the  risk  of  their  being  paid; 
and  the  debt  be  discharged  in  any  event  by  the  mere 
handing  over  of  the  instrument. 

The  first  point,  therefore,  to  be  considered  is,  are 
cheques  so  given  within  the  words  "  goods  or  eflfects, 
real  or  personal "  in  the  eighth  section  ?  It  was  decided 
in  Cunnnhig  and  others,  assignees,  &c.,  v.  Baily  (a), 
that  bills  of  exchange  were  within  similar  words  in  the 
6  Geo.  4,  c.  16,  and  we  are  of  opinion  that  no  valid 
reason  can  be  given  for  taking  cheques  out  of  the  ope- 
ration of  these  very  general  words,  for  cheques  are  in 
legal  efTect  inland  bills  of  exchange  (6).  In  the  recent 
case  of  White  v.  The  Bank  of  New  South  Wales  (c),  we 
had  occasion  to  point  out  that  in  law  a  cheque  is  nothing 
but  an  order  upon  a  banker  to  pay  to  the  holder  a  sum 
of  money  due  from  the  banker  to  the  drawer.  The 
transfer  of  the  document  is,  therefore,  only  a  mode  of 
transferring  a  debt ;  and  so  the  instrument  might  come 
within  the  moaning  of  the  word  '"  estate,"  even  if  it  did 
not  co]iie  within  the  words  "  goods  and  chattels." 

The  plea  being  bad,  the  plaintiff  is  entitled  to  judg- 
ment, and  there  is  no  occasion  to  consider  the  validity  of 
the  subsequent  pleadings  arising  out  of  that  plea. 

The  seventh  count  is  for  money  received  by  the  de- 
fendants for  the  useof  the  insolvents  before  sequestration, 

(fx)  G  liiiig.  3(53.     {h)  t>ee  Bi/iat  on  BilU,  12.    (c)  Supra^p.  17. 
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to  which  the  defendants  have  pleaded  the  ordinary  plea  ^^^3. 

of  set-off.     The  replication,  however,  which  is  demurred       Morris 
to,  states  that  the  debts  which  are  so  sought  to  be  set-ofi*      Flower. 
accrued  before  the  receipt  of  the  moneys  mentioned  in 
the  seventh  count ;  and  that  at  the  time  of  such  receipt 
Furlovg  and  Kennedy  were  insolvent,  and  the  defen- 
dants had  notice  of  such  insolvency. 

The  replication  also  avers  that  such  receipt  was  within 
sixty  days  of  the  sequestration  which  was  at  the  time  in 
contemplation,  and  that  it  had  the  effect  of  preferring 
the  defendants  to  their  other  creditors.  These  averments 
are  not  very  intelligible,  for  the  mere  receipts  of  the 
money  to  the  use  of  Furlong  and  Kennedy  could  not 
constitute  a  preference  of  the  defendants  to  the  other 
creditors,  which  could  only  be  the  consequence  of  the 
money  beingdetained  with  the  sanction  and  authority  of 
Furlong  and  Kennedy ;  in  other  words,  when  it  ceased 
to  be  held  by  them  to  the  use  of  Furlong  and  Kennedy, 
and  was  dealt  with  as  their  own.  But  we  are  of  opinion 
that  these  averments  must  be  altogether  rejected,  as  the 
replication  contains  a  complete  answer  to  the  plea  inde- 
pendently of  them. 

The  right  of  set-off  to  an  action  by  the  assignees  is,  if 
not  created,  at  least  defined  by  section  37,  which  must 
be  construed  like  the  analogous  section  in  the  English 
Bankrupt  Act ;  and  a  creditor  of  an  insolvent  cannot 
gain  a  benefit  over  the  rest  of  the  creditors,  and  obtain 
paymentin  full  by  incurring  a  debt  to  the  insolvent  with 
notice  of  his  insolvency  (a).  The  replication  is,  there- 
fore, good  ;  as  it  cuts  down  the  priona  jacie  defence  to 
the  claim  of  the  assignees  in  respect  of  a  debt  due  to 
the  insolvent. 

The  ninth  count  is  for  moneys  paid  by  the  insolvents 
for  the  defendants,  at  their  request — to  w^hich  the  plea 
of  set-off  is  like  wise  pleaded;  and  the  replication  contains 
similar  averments  to  those  which  w^e  have  just  been  con- 
sidering, in  respect  of  the  defendants'  set-off  to  the 
seventh  count.  This  is  in  our  opinion  also  good,  be- 
cause it  shows  that  the  defendants,  at  the  time  they  re- 

(a)  See  Fanter  v.   WiUon,  12  M.  &  W.  191. 
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1863. 


Morris 

V. 

Flowbr. 


quested  Furlong  and  Kennedy  to  make  the  payments, 
had  notice  of  their  insolvency,  and,  therefore,  could  not 
thus  incur  a  debt  to  them  available  for  set-off  when  the 
assignees  subsequently  claim  to  be  paid. 

There  is  also  a  second  plea  of  set-off,  with  the  ad- 
ditional averment, that  the  Commissioner  took  the  proof 
of  the  said  debts,  and  in  so  doing  stated  the  accounts 
between  the  insolvents  and  the  defendants,  and  set-off 
the  money  claimed  in  the  counts  against  the  defendants, 
and  the  balance  was  proved  and  allowed  as  a  debt  due 
by  the  estate  to  the  defendants.  This  point  is,  we  think, 
substantially  the  same  as  decided  in  the  demurrer  to  the 
twelfth  plea  in  Morris  v.  Bank  of  New  South  Wales  (a). 
There  was  a  distinct  adjudication  by  the  Commissioner, 
and  an  allowance  of  the  set-off,  which  decision  was  not 
appealed  from,  and  it  is  not  now  open  to  the  assignees  to 
set  up  a  fact  which  ought  to  have  been  proved  before 
the  Commissioner,  and  so  set  the  question  then  decided 
at  large. 


July  9. 

Disobedience 
of  an  order 
made  by  a 
justice,  being 
a  Gold  Com- 
misAioaer, 
nuder  sect.  32 
of  the  Gold 
Fields'  Act, 
25  Vic,  No.  4, 
relating  to  the 
mode  of  work- 
ing any  claim 
or  the  due 
division 
thereof,  is  not 
punishable  by 
tine. 


Ex  parte  Chambers. 

CfTEPHEN  moved  to  make  absolute  a  rule  nisi  for 
a  prohibition  to  restrain  further  proceedings  in  a 
certain  conviction  or  order  made  by  certain  justices  upon 
the  hearing  of  a  certain  complaint,  on  the  ground  that 
such  conviction,  &c.,  showed  no  offence  punishable  by 
fine.  The  complaint  before  the  magistrates  was  for  re- 
sisting the  order  of  a  Gold  Commissioner's  Court,  and 
refusing  to  the  complainant  a  share  awarded  to  him  in  a 
certain  claim  by  a  Gold  Commissioner  and  two  assessors; 
and  the  conviction  stated  that  the  present  applicants 
"  did  unlawfully  refuse  to  allow  "  the  complainant  to  go 
to  work  after  a  decision  had  been  given  in  his  favor  by 
a  Gold  Commissioner  and  two  assessors,  and  adjudged 
the  applicants  to  pay  to  the  complainant  the  sum  of 


(a)  1  Sup.  Ct.  R.,  C.L.  71. 
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twenty  pounds,  in  default  of  payment  to  be  levied  by         ^^3. 

distress,  &C.  Ex  parte 

Chambers. 

Per  Curiam.  Under  sect.  32  of  the  Gold  Fields' 
Act,  25  Vic,  No.  4,  a  justice  being  a  Commissioner  has 
power,  upon  complaint  made  by  the  holder  of  a  miner  s 
right,  who  is  or  has  been  engaged  in  a  mining  partner- 
ship, touching  any  dispute  regarding  such  partnership, 
to  take  certain  proceedings,  and  having  inquired  into 
and  heard  the  complaint  to  "  make  such  order  relating 
to  the  mode  of  working  any  claim  or  the  due  division 
thereof  as  to  him  shall  seem  meet."  We  cannot  find 
that  disobedience  of  such  order  is  made  punishable  by 
any  section  of  the  Act.  The  prohibition,  therefore, 
must  go ;  but  as  the  justices  only  appear  to  submit  to 
the  judgment  of  the  Court,  it  must  go  without  costs. 

Rule  absolute. 


The  Queen  against  Black  Peter.  ApriU7,i863. 

O  FECIAL  case  reserved  for  the  consideration  of  the  J^he  Circuit 

'^    Judges,  under  13  Vic,  No.  8.  bum  has  ^" 

"  The  prisoner,  '  Black  Peter;  an  aboriginal,  was  tried  j^^'^'r^'^h'j''' 

and  convicted  before  me  at  the  Spring  Assizes,  at  Goul-  murder  of  A., 

bum,  of  the  murder  of  '  Kitty,  otherwise  called  Wah-  ^low^that 

gimyah  Kate!  an  aboriginal  woman    with  whom  he  occasionedthe 

cohabited.     From  the  evidence  it  appeared  that  she  inflicted  witl> 

was  seen  suffering  from  injuries  by  burninjnr,  and  also  ^J}.  *^®  J^f^- 
-  _.*=•-_•'  ^.  T  •  ,       diction  of  that 

from  a  wound  in  the  race,  at  a  short  distance  on  the  Court,  al- 

New  South  Wales  side  of  the  Murray.     She  was  some  ^eath  ultu 

days  afterwards  found  buried  on  the  Victoria  side  of  may  have 

the  river,  not  far  from  the  river.     There  was  evidence  of  the^uria -" 

from  the  prisoner's  statements  thai  he  had  inflicted  dictioo. 

the  wounds  that  caused  death.     There  was  no  distinct 

evidence  of  the  wound  having  been  inflicted,  or  of  the 

death  having  occurred  upon  the  New  South  Wales  side 

of  the  river. 

After  objection  taken  by  Mr.  Simpson,  the  counsel 

for  the  prisoner,  that  there  was  no  suflScient  evidence 
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^^^-         where  the  death  occurred,  I  ruled  that  it  wasimmate- 

The  QuEKK    rial  on  which  side  of  the  river  the  death  occurred. 

BlackPeteb.  ^^^  prisoner  was  found  guilty  and  sentenced  to  death. 

The  question  for  the  opinion  of  the  Court  is,  whether 

such  direction  was  right,  having  regard  to  the  Acts  9 

G.  IV.,  c.  31,  s.  8,  and  5  Vic,  No.  9,  s.  3  ? 

Edward  Wise." 
Supreme  Court,  Sydney, 
April  nth,  1863. 

Simpson  for  the  prisoner.  The  direction  of  the 
learned  Judge  that  it  was  immaterial  where  the  death 
occurred,  was  wrong;  because,  on  that  question  the 
jurisdiction  of  the  Circuit  Court  (or  indeed  any  of  the 
Courts  of  this  colony)  to  try  the  prisoner  depended. 
Under  9  G.  IV.,  c.  83,  sect.  13,  the  Circuit  Courts  have 
only  jurisdiction  to  try  crimes  or  misdemeanors  com- 
mitted in  this  colony.  It  is  submitted  that  9  G.  IV., 
c.  31,  ss.  7  and  8,  which  provides  for  the  trial  of 
murder  and  manslaughter,  where  the  death  or  cause 
of  death  only  happens  in  England,  is  limited  to  that 
country,  and  is  not  in  force  in  this  colony.  A  much 
more  recent  imperial  statute,  12  and  13  Vic,  c.  96, 
sect.  3  (a),  provides  for  certain  cases  where  the  stroke 
occasioning  the  death  was  given  out  of  the  colony  in 
which  the  death  has  occurred  ;  and  by  this  Act  juris- 
diction is  conferred  on  the  Courts  of  the  colony  m 
which  the  death  occurs,  and,  therefore,  it  was  a  most- 
material  enquiry  whether  in  this  case  the  death  oc- 
curred in  this  colony  or  Victoria.  This  recent  legisla- 
tion also  shows  that  it  was  considered  that  the  provi- 
sions of  9  G.  IV.,  c.  31,  ss.  7  and  8,  were  limited  to 
England,  as  otherwise  the  12  and  13  Vic,  c.  96,  would 
be  altogether  unnecessary.  The  provision  of  5  Vic, 
No.  9,  sect.  4,  giving  concurrent  jurisdiction  to  the 
Supreme  Courts  of  this  colony  and  Victoria  in  all 
criminal  cases,  over  a  tract  extending  twenty-five  miles 
of  each  side  of  the  dividing  line,  is  impliedly  repealed 
by   13  and   14    Vic,    c.    59.      [Stephen,    C.J.     the 

(a)  Gary  290. 
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6  Vic,  No.  9,  is  expressly  repealed  by  the  15  Vic.,  No.         ^^^^- 
10,  passed  in  Victoria  (a).]  The  Queen 


The  Attorney  General  for  the  Crown.  The  9  G.  IV., 
c,  31,  with  all  other  then  existing  imperial  statutes 
which  were  applicable  to  the  colony,  was  introduced  by 
the  9  G.  IV.,  c.  83,  and  is  therefore  in  force ;  and  the 
Courts  of  this  colony  had  full  jurisdiction  to  try  the 
prisoner. 

Per  Curiam,  The  prisoner  was  convicted  at  the  last 
Goulbum  Circuit  Court  of  the  murder  of  his  lubra  or 
gin.  No  evidence  was  given  where  the  deceased  died, 
but  it  was  shown  that  she  was  found  buried  on  the 
Victoria  side  of  the  river  Murray.  There  was  no  evi- 
dence where  the  blow  was  given,  but  the  woman  was 
seen  a  few  days  before  her  death,  wounded  on  the  New 
South  Wales  side  of  the  river.  The  jury  thought  that 
the  fatal  wound  had  been  inflicted  in  New  South  Wales, 
and  being  directed  by  the  learned  Judge  that  it  was  im- 
material whether  the  death  occurred  in  Victoria  or  New 
South  Wales,  found  the  prisoner  guilty.  And  we  are  of 
opinion  that  the  8  and  9  G.  IV.,  c.  31,  being  applicable 
to  the  condition  of  this  colony,  was  introduced  by  the 
8  and  9  G.  IV.,  c.  83,  and  that,  therefore,  as  the  cause 
of  death  happened  in  this  colony,  the  Courts  of  this 
colony  had  jurisdiction  to  try  the  prisoner,  whether  the 
death  itself  occurred  in  this  colony  or  Victoria  (6). 

Conviction  sustained. 


V. 

Black  Peter. 


(a)  Adamson  1425. 

(6)  S.  P.;  i?.  V.  Ros8,  1  Sup.  Ct.  R.,  App.  46. 
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July  14.  Ex  parte  Keogh. 

A  party  can-     J^SAACS  moved  to  rescind  or  vary  an  order  made  by 

not  move  to        M       ,,.,-,T.i^i  >.       ..  .,  . 

rescind  or  Milfoi'd,  J.,  in  Chambers,  dismissing  with  costsan 

order^iter^he  app'ication  made  by  D,  P.  Keogh  for  a  prohibition. 

has  served  it        The  order  of  Milfordy  J.,  was  made  on  May  1  st,  and 

other  side.       taken  out  and  served  by  KeogKs  attorney  on  May  2iid. 

The   costs  under  the  order  were  taxed   on   May  7. 

Notice  of  the  present  motion  to  rescind  the  order  was 

served  on  June  30. 

Faucett,  for  the  respondents,  objected  that  as  the 
present  applicant  had  not  only  drawn  up,  but  also 
served  the  order  of  MUford,  J.,  and  that  as  thereby  the 
respondents  had  been  led  to  tax  and  had  taxed  their 
costs  under  it,  the  present  application  was  too  late. 
Giraud  v.  Austin  (a)  is  an  authority  that  where  a  party 
has  obtained  a  Judge  s  order  upon  payment  of  costs, 
he  cannot,  after  he  has  drawn  up  and  served  it,  procure 
its  rescission  ;  and  Wilson  v.  Hunt  (6)  is  to  the  same 
effect. 

Isaacs  contra.  The  present  application  could  not  be 
made  without  draw^ing  up  the  order;  and, therefore, it 
is  not  a  voluntary  step,  and  cannot  prejudice  the 
present  application.  Rule  8  (c)  renders  it  obligatory 
on  the  party  to  draw  it  up  in  two  days. 

Cur.  ad.  wM. 

July  17.  Stephen,  C.  J.     By  serving  the  order,  the  party 

making  this  application  has  put  himself  out  of  Court. 
He  should  have  left  it  to  the  respondents  to  draw  the 
order  up,  or  in  their  default  he  might  himself  have  done 
so.  He  might  have  merely  taken  it  out,  with  an  inti- 
mation to  the  other  side  of  his  intention  to  appeal.  But 
by  serving  it  on  the  respondents  he  has  led  them  into 

(o)  1  Dowl.  N.  i?.  703.  (6)  I  Ch.647. 

(c)  Sup.  Ct.  Pr.  23. 


Keogh. 
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expense,  and  also  into  the  expectation  that  he   was         1863. 
satisfied  with  the  order.     Simmons  v.  King  (a)  shows      Ex  parte 
that  if  the  party  moving  has  received  costs  under  an 
order,  the  Court  will  not  interfere.     The  appellant's 
right  of  appeal  is  therefore  gone. 

Wise,  J.  I  think  the  proper  course  would  be  to  give 
notice  to  the  other  side  that  you  have  taken  out  the 
order  with  the  purpose  of  appealing  against  it. 

Rule  discharged  with  costs. 


BoGO.s  against  Hickie.  July2i. 

APPEAL  from  the  District  Court  of  West  Maitland.     in  an  appeal 
from  the  Dis- 

The  affidavits  showed  that  the  case  was  tried  before  notice  of  ap- 

Mr.  District  Court  Judge  Purefoy,  on  November  17th,  P«al  *>^  ^^^^ 

1862,  when  a  verdict  was  found  for  the   defendant,  but  these-' 

Notice  of  appeal  was  given  by  the  plaintiff  on  November  ^J^"^^  ^f  the 

20th ;  and  on  the  26th  of  the  same  month  a  case  for  judgment  had 

appeal  was  handed  to  the  defendant's  attorney  for  settle-  gl^venror  the 

ment.     On  the  same  day,  namely,  November  26th,  the  amount  of  the 

pum  of  £30  was  deposited  with  the  registrar,  to  answer  pos^d  in  the 

the  costs  of  the  appeal.     The  defendant's  costs  were  ***°*^f  of  the 

*^^  registrar  by 

taxed  on  December  1st,  and  execution  issued  for  the  the  appellant. 

amount  on  December  8th.     The  appeal  case  was  settled  rfent'^havLnK 

and  signed  by  the  District  Court  Judge,  on  February  given  the 

27th,  1863,  and  transmitted  to  the  prothonotary  ;  up  to  notice  that  he 

that  time  the  amount  of  the  costs  had  not  been  paid,  intended  tc. 

'^  take  these  ob- 

jections when 
the  case  came  on  for  hearing,  the  Court  refused  to  hear  the  case  until  such  security 
had  been  given,  or  such  amount  deposited  with  the  registrar,  and  ordered  the  appeal 
case  to  be  struck  out  with  costs. 

A  sale  by  auction,  by  a  licensed  auctioneer  in  Sydney,  is  not  a  sale  in  market  overt. 

When  the  defendant  obtains  a  verdict  in  an  action  in  the  District  Court,  his  costs 
are  a  judgment  w^ithin  the  meaning  of  sect.  94. 

The  rules  not  prescribing  any  time  within  which  the  appellant  is  to  give  security 
for  the  costs  of  the  appeal  and  the  amount  of  the  judgment,  or  in  lieu  of  such 
security  make  the  deposit  required  by  sect.  94,  the  appellant  can  comply  with  these 
conditions  at  any  time  ;  but  where  the  conditions  had  not  been  complied  with,  the 
Court  of  appeal  struck  out  the  case  with  costs. 

(a)  2  D.  &  L.  786. 
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^^^'  On  the  application  to  the  District  Court  Judge  to 
BoGGs  settle  the  case,  the  defendant  objected,  first,  that  the 
HicKiB.  ^'^^  P*^'^  '^^^  Court  had  not  been  paid  in  within  the 
time  prCsScribed  by  sect.  Q-A  of  the  Act  and  the  rules; 
secondly,  that' the  amount  of  costs  had  not  been  paid 
in  within  six  days ;  but  the  Judge  overruled  the  objec- 
tions. On  April  10th,  a  notice  was  filed  and  served 
upon  the  appellant's  attorney,  that  on  the  coming  on 
of  the  hearing  of  the  appeal  the  respondent  would 
move  that  the  appeal  be  quashed  or  set  aside ;  first, 
because  the  £80  was  not  deposited  with  the  registrar 
within  the  proper  time  ;  and  secondly,  because  the 
amount  of  the  judgment  had  not  been  deposited  in  the 
registrar's  hands  as  required  by  sect.  94  of  the  Act 

Sir  W.  Manning,  Q.C.,  and  Simpson,  for  the  respon- 
dent, relied  on  the  two  preliminary  objections.  First,tbe 
£30  was  not  deposited  within  the  six  days  required  by 
Rule  118.  Secondly,  section.  94  directs  that  the  appel- 
lant may, "  in  lieu  of  giving  such  security,  deposit  in  the 
hands  of  the  registrar  the  amount  of  the  judgment, 
together  with  thirty  pounds  in  addition  to  such  amount, 
to  answer  the  costs  of  the  appeal."  In  the  present  case 
the  appellant  has  deposited  the  £30  for  the  amount  of 
the  costs  of  the  appeal ;  but  he  has  not  given  security 
for  the  amount  of  the  District  Court  judgment.  The 
defendant's  costs,  where  he  obtains  a  verdict,  are  a 
judgment  within  the  meaning  of  this  section,  just  as  the 
plain  tiflTs  costs,  when  he  obtains  a  verdict  with  damages, 
are  part  and  parcel  of  his  judgment ;  and  it  is  submitted 
that  the  same  remedy  by  ca.  8a.  is  given  by  sect.  87  in 
either  case.  As,  therefore,  the  conditions  required  by 
sect.  94  were  never  fulfilled  by  this  appellant,  the  appeal 
case  ought  never  to  have  been  signed,  and  will  now  by 
this  Court  be  quashed  or  set  aside. 

Foster  for  the  appellant.  As  to  the  first  objection 
notice  of  appeal  was  given  within  the  time  required  by 
Rule  118;  but  no  time  is  specified  within  which  the 
security  is  to  be  lodged ;  and  this  distinguishes  this  case 
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from  Stone  v.  Dean  (a),  where  the  Act  13  and  14  Vic,  ^^^- 
c.  61,  sect.  14,  expressly  provides  that  the  security  shall  Boggs 
be  given  within  ten  days  from  the  decision  appealed  Hickik. 
against.  It  is  also  submitted  that  the  "  amount  of  the 
judgment "  referred  to  in  sect.  94  does  not  include  a 
judgment  like  this,  where,  in  an  action  by  the  plaintiff, 
the  defendant  has  succeeded,  and  the  only  judgment 
is  for  the  latter's  costs.  Costs  are  treated  as  matters  of 
debt  in  sect.  73,  and  not  as  judgments ;  and  there  is 
nothing  to  prevent  the  defendant  issuing  execution  and 
obtaining  the  fruits  of  his  judgment,  pending  the  appeal. 
It  cannot  have  been  intended  that  the  appellant  should 
be  required  to  give  security  for  the  judgment,  and  also 
be  liable  to  have  his  goods  levied  upon  to  satisfy  it. 
[  Wise,  J.  I  should  think  that  pending  the  appeal  no 
execution  for  costs  could  issue.] 

Stephen,  C.  J.  The  ninety-fourth  section  of  the 
District  Court  Act  provides  that  the  appellant  shall, 
within  such  time  and  in  such  manner  as  shall  be  pre- 
scribed by  the  Rules,  give  security;  but  there  is  no  Rule 
proscribing  a  time  within  which  the  security  is  to  be 
given,  so  that  that  section  seems,  so  far  as  that  matter 
is  concerned,  incomplete  and  inoperative.  Rule  118, 
directing  that  notice  of  appeal  shall  be  given  within  six 
days,  has  been  complied  with,  and  therefore  I  think  the 
first  objection  fails.  The  second  question  that  has  been 
raised  I  do  not  think  a  clear  one.  But  on  consideration. 
I  am  of  opinion  that  the  defendant's  costs,  in  a  case  like 
this,  are  a  "judgment "  within  the  meaning  of  sect.  94. 
Form  32  (6),  given  by  the  Rules,  of  judgment  for  the 
plaintiff,  says,  "It  is  adjudged  that  the  plaintiff  do 
recover  against  the  defendant  the  sum  of  £  for  debt 
(or  damages),  and  £  for  costs,  amounting  together 

to  £  ;  and  it  is  ordered  that  the  defendant  do  pay 
the  same  to  the  plaintiff,  &c."  And  the  same  mode  of 
recovery  is  given  for  both  debt  and  costs  by  sect.  73.  If 
this  be  so,  in  the  case  of  judgment  for  the  plaintiff,  I  can 

(a)  27  L.  J.  Q.  B.  319. 

(h)  Government  OcaeUe,  March  9, 1859,  p.  575, 
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Booas 

V. 
HiCKIE. 


October  31. 


see  no  reason  why  it  should  not  also  be  so  in  the  case  of 
judgment  for  the  defendant.  But  as  the  appellant  has 
not  given  security  for  nor  deposited  the  amount  of  the 
judgment,  the  question  arises  whether  we  can  now  hear 
the  case  for  appeal.  I  am  of  opinion  that  he  must  either 
deposit  or  give  security  for  the  amount  of  the  judgment 
before  this  Court  can  hear  this  appeal.  But  as  no  time 
whatever  is  limited  for  doing  so,  he  can  comply  with  the 
enactment  at  any  time. 

Wise,  J.,  concurred. 

Appeal  case  struck  out  with  costs. 

The  security  having  beengiven,  the  case  now  came  on 
for  hearing.  The  action  in  the  District  Court  was  trover 
for  a  horse.  The  plaintiff  proved  that  he  lost  the  horse 
in  question,  in  June,  1859.  The  defendant  admitted  the 
identity  of  the  horse,  but  proved  that  he  bought  it  at 
Marty 718  Horse  Bazaar,  in  Pitt-street;  and  Mr.  Martyn 
proved  that  he  was  a  licensed  auctioneer,  and  that  he  had 
sold  the  horse  by  public  auction  to  the  defendant.  The 
learned  District  Court  Judge  held  that  this  sale  being  a 
sale  inraarketovertthe  property  passed  to  the  defendant, 
for  whom,  therefore,  he  found  a  verdict.  It  was  against 
this  opinion  that  the  plaintiff  appealed. 

Butler  for  the  appellant. 

Sir  W.  Manning,  Q.  C,  for  the  respondent. 

Sir  W,  Manning  having  been  called  upon  to  support 
the  ruling  of  the  learned  District  Court  Judge,  admitted 
that  that  he  could  not  support  that  opinion,  whereupon 

PerCuriain.  The  law  isclear,and  therefore  judgment 
for  the  appellant. 

[See  next  case.] 
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Allen  against  Whytb.  October  30. 

rpHIS  was  an  appeal  from  the  District  Court  of  New-  J^P<>^  appeals 

castle.     The  case  had,  in  April  last,  been  remitted  trict  Courts 
to  the  learned  District  Court  Judge  for  amendment.       a^"ucat^ons 

bytherespon- 

On  the  case  again  being  called  on,  dent  to  cor- 

^  rect  irre^i- 

BuUer,  for   the   respondent,   moved,   but   without  larities  in  the 

previous  notice,  that  the  appeal  be  quashed  or  struck  ^^^^^^^ 

out,on  theground  of  certain  irregularities  in  thesettling  case,  or  to 

and  signing  of  the  case  after  the  order  in  last  term,  re-  appealcase,or 

mitting  it  for  amendment.  *°  "**y  ***« 

*=•  hearing,  mast 

be  made  at  the 
Per  Curiam,     In  cases  of  this  kind  the  respondent  earliest 

roust  apply  to  the  Court,  and  at  the  earliest  period,  to 

correct  irregularities, or  to  strikeout  the  case  for  appeal, 

or  to  stay  the  hearing,  as  the  case  may  require.     But 

the  present  case  has  been  on  the  paper  for  two  terms ; 

and   this  motion  is  now  made   without  notice   and 

relates  to  irregularities   merely,  which  should  have 

been  cured   either  without  the  intervention  of   the 

appellant  Court,  or  by  an  application  at  a  much  earlier 

period.    The  case  must  go  on. 

Butler  having  shown  cause  ;  and  without  calling  on 
the  appellant  the  Court  gave  judgment  for  the  appellant. 
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A.  was  the 
porter  in  the 
prosecutor's 
store,  and  on 
some  few 
occasions  he 
had  received 
money  for 
goods  sold 
there  and 
handed  it  over 
to  the  book- 
keeper; bat 
this  was  not 
shown  to  be  by 
the  authority 
or  even  know- 
ledge of  his 
master,  the 
bookkeeper 
alone  appear- 
ing to  have 
known  of 
these  receipts, 
and  on  these 
occasions  A. 
had  paid  over 
these  amounts 
to  him.   Some 
money  having 
been  paid  to 
A.  on  the  day 
mentioned  in 
the  infor- 
mation for 
some  goods 
sold  by  his 
master,  and 
not  having 
been  received 
by  his  master, 
Ildd,  that  the 
money  did  not 
come  into  A's. 
possession  by 
virtue  of  his 
rmployment 
within  the 
njeaning  of  7 
&8G.IV.,c. 
29,  sect.  47. 


The  Queen  against  Cabter 

SPECIAL  case  reserved  for  the  consideration  of  the 
Judges,  under  13  Vic,  No.  8. 

"  The  prisoner  was  indicted  for  the  embezzlement  of 
certain  moneys  of  Mr.  Oakes,  a  storekeeper  at  Bathurst. 
The  information  contained  two  counts — one  in  respect 
of  some  money  alleged  to  have  been  received  away  from 
the  store,  upon  which  he  was  found  not  guilty ;  and 
the  other  in  respect  of  moneys  received  at  the  shop, 
upon  which  he  was  found  guilty. 

Mr.  Oakes  stated  that  the  prisoner  was  engaged  as  a 
porter  to  take  out  and  deliver  goods,  and  that  it  was 
no  part  of  his  duty  to  buy  or  sell,  nor  to  receive  money 
for  the  goods  taken  out  by  him,  but  that  he  had 
occasionally  done  so,  and  handed  the  money  to  the 
bookkeeper.  The  bookkeeper  stated  that  he  occasion- 
ally received  money  at  the  store,  which  the  prisoner 
brought  to  him  '  as  for  something  sold  in  the  store ; ' 
but  only  a  few  times ;  and  he  (the  bookkeeper)  would 
enter  the  moneys  in  the  ledger  generally,  and  not  in  any 
way  as  from  the  prisoner.  Another  witness  proved 
that  on  the  day  in  question,  he  had  bought  a  case  of 
gin  at  the  shop  and  paid  the  prisoner ;  and  Mr.  Oakes 
and  the  bookkeeper  proved  that  this  had  never  been 
received  by  either  of  them. 

I  had  considerable  doubt  whether  there  was  a  suffi- 
cient receipt  of  mimey  by  the  prisoner  as  clerk  or 
servant,  but  left  it  as  a  question  of  fact  to  the  jury,  and 
they  found  him  guilty. 

I  have,  therefore,  reserved  for  the  consideration  of 
the  Court  the  question — Whether  there  was  suflScient 
evidence  of  the  receipt  by  the  prisoner  as  clerk  or 
servant  of  this  money  ? 

Edward  Wise. 

Supreme  Court, 
October  5,  18G3." 
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No  counsel  appeared  for  the  prisoner. 

Butler,  for  the  Crown,  cited  R  v.  Haatie  (a). 

Stephen,  C.J.  There  is  no  evidence  that  the  prisoner 
was  employed  or  authorized  to  receive  the  money  in 
question.  The  evidence  shows  that  he  was  a  porter  in 
the  prosecutor's  store,  and  that  on  some  few  instances  he 
had  received  money  for  goods  sold  there  and  handed  it 
over  to  the  bookkeeper,  and  the  money  thus  received 
was  entered  in  the  ledger  generally.  But  this  was  not 
by  the  authority  or  even  (as  far  as  appears)  the  know- 
ledge of  his  master ;  and  the  bookkeeper  alone  seems  to 
have  known  of  these  receipts.  The  prisoner  had  in  these 
instances  paid  over  the  sums  to  him.  The  prisoner  must 
in  some  way  be  authorized  to  receive  the  money.  In 
the  present  case,  therefore,  the  plaintiff  had  no 
authority  to  receive  this  particular  sum  of  money ;  it 
did  not  come  into  his  possession  "  by  virtue  of  "  his 
employment,  and  he  must  accordingly  be  discharged. 


1863. 


Wise,  J.,  concurred. 


The  QuEKN 

V. 

Carter. 


Conviction  quashed. 


The  Queen  against  John  Parker. 
PECIAL  case  reserved  for  the  consideration  of  the 


October  13. 


A.  received 


(^rj!jV>'J..n.u  ceujt;  react vcu  lur  tiit5  uuiiHiucratiuii  ui   tue   g^Q^jg  from  a 

^    Court,  under  13  Vic,  No.  8.  carrier  and 

"  The  prisoner,  together  with  Henry  Kennedy,  was  xheae  goods 

tried  before  me  at  the  last  Bathurst  Assizes,  on  an  infor-  7®^®  stolen, 

..„.,.  r  .    .  ,  -         1        .1.       but  there  was 

mation  for  steahng  and  receiving,  and  was  round  guilty  no  evidence 

of  receiving.     The  prisoners  were  defended  by  counsel.  J^^^^^h 

carrier  had 
never  been  seen  or  traced  in  connection  with  the  gooda  after  A.  received  them. 
There  was  some  evidence  in  fact  that  the  original  bailee  was  not  a  carrier,  but  an 
accomplice  of  A.  for  the  purpose  of  getting  possession  of  the  goods  and  afterwards 
appropriating  them.  Held  that  A.  could  be  convicted  of  receiving  stolen  goods 
within  7  and  8  G.  IV.,  c.  29. 

Semhle,  that  a  man  cannot  be  convicted  of  feloniously  receiving  stolen  goods 
from  a  bailee,  who  has  been  guilty  of  larceny  of  such  goods  under  22  Vic,  No.  9. 


(a)  32  L.  J.  M.  C.  63. 
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The  QcERN 

V. 

John 
Parker. 


A  large  consignment  of  goods,  suitable  toa  large  store, 
in  value  about  £400,  were  sent  by  Mr.  Watkins,  early 
in  February,  from  Sydney,  to  a  Mr.  Webb  of  Bathurst, 
by  a  carrier  who  called  himself  Charles  Goagrove,  The.se 
goods,  together  with  some  others,  worth  about  £300, 
not  included  in  the  information,  but  proved  to  have 
been  sent  from  Sydney  some  short  time  afterwards  by 
another  carrier,  were  found  at  the  store  of  a  publican, 
named  Foot,  who  also  kept  a  small  store  at  Wimbum- 
dale,  about  twenty  miles  from  Bathurst,  and  about  the 
same  distance  from  where  the  prisoner  lived,  which  was 
on  the  mainroadbetweenSydney  and  Bathurst, between 
which  places  the  prisoner  was  often  engaged  in  carrying 
goods.  In  the  month  of  February,  the  prisoner  was 
seen  about  midway  between  those  places  with  some 
loaded  drays  (to  whom  belonging  was  not  proved);  and 
in  March  he,  together  with  Kennedy,  drove  two  drays 
to  Foofa,  at  Wimbumdale,  about  nine  o'clock  in  the 
morning,  loaded  with  the  goods  sent  off  in  February  by 
Mr.  Watkins,  delivered  them  there,  and  assisted  to  store 
the  goods  away  forthwith.  The  witnesses  called  to  prove 
the  delivery  were  relatives  or  servants  of  Foot's,  and 
none  of  them  could  say  how  much  money  was  paid.  No 
evidence  was  given  that  any  such  person  as  Charles 
Cosgrove  existed ;  and  several  persons  likely  to  know 
him,  if  he  had  been  a  Bathurst  carrier,  stated  that  they 
had  never  heard  of  him.  Mr.  Watkins  indeed  stated 
that  the  man  resembled  a  person  named  /SmaM,  who  was 
in  Parker  8  employment,  but  he  could  not  identify  him 
at  the  Police  OfBce,  although  he  said  he  was  like  him, 
and  at  the  trial  stated  that  he  had  seen  him  about  the 
Court,  and  was  sure  that  he  was  the  man.  He  was  not 
called  on  either  side.  The  prisoner  was  proved  to  have 
been  at  Foot's  house  again  in  July.     The  extracts  (a)  of 

(a)  The  following  are  the  material  extracts  from  the  affidavit 
of  John  Parker: — "  William  Bell  the  younger,  of  the  Vale  Creek, 
within  five  miles  of  Bathurst,  a  carrier,  is  a  material  and  necessary 
witness  for  the  defence  of  myself  and  Kennedy.  The  said  William 
Bell  is  somewhere  on  the  Sydney  road  with  a  team,  having  left 
Batharst  before  my  committal.  Henry  Bell  is  the  brother  of  the 
above,  and  resides  at  Limestone  Flat,  about  twelve  miles  from 
Bathurst ;"  and  after  deposing  that  Henry  Bell  was  a  necessary 
witness,    bat   that    he    had    been    unable   to   procure   Ms  at- 
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affidavit  attached  to  this  case,  made  by  the  prisoner  to 
obtain  a  postponement  of  the  trial,  were  put  in  by  the 
Crown.  No  witnesses  were  called  on  behalf  of  the 
prisoner  Parker.  Before  the  prisoner's  counsel 
addressed  the  jury,  I  directed  a  verdict  of  not  guilty 
to  be  entered  as  to  Kennedy ,  as  there  was  no  evidence 
that  be  was  anything  but  a  mere  servant  who  might 
have  been  simply  obeying  his  ma,ster's  orders.  He  was 
not  called  as  a  witness  for  the  prisoner. 

It  was  objected  by  the  prisoner  s  counsel  that  the 
prisoner  could  not  be  found  guilty  of  receiving  stolen 
goods,  because  they  had  originally  been  delivered  to  a 
carrier.  I  overruled  the  objection  and  left  the  question 
to  the  jury  as  one  of  fact,  pointing  out  that  he  might 
be  found  guilty  on  both  counts  or  either,  and  explained 
the  law  as  to  what  constituted  the  crime  of  receiving 
stolen  goods  knowing  them  to  be  stolen.  The  jury 
found  him  guilty  on  the  count  for  receiving. 

At  the  request  of  the  prisoner's  counsel  I  reserved 
the  question  for  the  opinion  of  the  Court — whether 
upon  this  state  of  facts  he  could  be  found  guilty  of 
receiving  stolen  goods  ? 

Edward  Wise. 

Supreme  Court,  Sydney, 
October  11,1863." 


1863. 
The  QuEKN 

V. 

John 
Parker. 


Powell  for  the  prisoner.  There  can  be  no  felonious 
receiving  of  goods  from  a  person  lawfully  in  possession 
of  such  goods.  The  evidence,  if  anything,  points  to  the 
prisoner  being  guilty  of  larceny,  and  therefore  he  can- 
nob  be  convicted  of  being  a  receiver;  Reg,  v.  Perkins  (a). 


teadance,  the  aflSdavit  stated ~"  The  said  two  witnesses  can  prove 
that  Kennedy  and  myself,  being  on  oar  road  to  Sydney,  met  at  Soli- 
tary Creek  on  the  Sydney  road,  a  person  who  gave  his  name  as  Cos- 
grovc,  and  who  stated  that  he  had  loading  for  FoottiX  Wimbumdale, 
that  he  had  lost  two  bullocks  and  was  unable  to  proceed,  and  requested 
me  to  take  charge  of  the  loading  and  deliver  it  to  Foot ;  such  loading 
comprised  the  goods  alleged  to  be  stolen  and  delivered  by  me  to  the 
saiil  Foot.  At  the  time  when  such  loading  was  so  received  by  me, 
there  were  at  such  transaction  three  other  teams  in  company  with 
Goi9grow^9  team,  and  I  believe  that  I  could,  if  the  trial  is  postponed, 
fiad  and  produce  the  drivers  of  those  teams  who  assisted  to  unload 
Goiiyrove^s  dray  and  to  load  mine." 

(a)  21  L.J.M.C.  162. 
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1863. 


The  QuBKM 

V. 

John 
Farkeb. 


Stephen,  0  J.  The  question  is,  whether  the  prisoner 
can  be  legally  convicted  of  receiving  stolen  goods  under 
the  following  circumstances?  The  evidence  showed  that 
he  had  received  the  goods  in  question  from  a  carrier, 
and  that  he  had  sold  them.  It  was  clear  that  the  goods 
had  been  stolen ;  but  there  was  no  evidence  who  stole 
them.  The  larceny  might,  for  anything  that  appeared 
at  the  trial,  have  been  committed  by  a  third  person,  or 
even  by  the  prisoner  himself.  There  was  no  evidence 
that  the  carrier,  from  whom  the  prisoner  received  the 
goods,  had  ever  been  seen  or  rather  been  traced  in  con- 
nection with  these  goods  after  the  receipt  of  them  by  the 
prisoner.  It  was  shown  that  the  goods  were  delivered 
by  the  consignor  to  a  carrier  in  Sydney,  in  the  month  of 
February,  and  that  they  were  delivered  and  sold  by  the 
prisoner  to  the  person  who  purchased  them  from  him 
near  Bathurst,  in  March.  There  was  some  evidence  to 
show  that  in  fact  the  original  bailee  was  not  a  carrier, 
but  an  accomplice  of  the  prisoner,  for  the  purpose  of 
getting  the  goods  into  his  power  and  afterwards  appro- 
priating them.  If  that  were  so,  such  person  (that  is  the 
pretended  carrier)  was  guilty  of  larceny  at  Common 
Law,  at  the  moment  of  appropriation,  for  he  never  was 
clothed  with  the  character  of  a  bailee,  as  the  contem- 
plated fraud  prevented  it.  But  in  the  present  case,  if 
the  Court  is  to  take  the  fact  to  be  that  the  prisoner  re- 
ceived the  goods  from  a  bailee  or  a  carrier  entitled  to 
that  character,  I  entertain  much  doubt  whether  the 
prisoner  would  not  be  entitled  to  his  discharge ;  for  I 
know  of  no  enactment  under  which  a  receiver  from  a 
carrier  or  other  bailee  is  guilty  of  an  offence;  the  carrier 
not  being  guilty  of  any  felony  at  Common  Law,  nor  of 
any  felony  or  indictable  misdemeanor  under  7&  8  G.IV., 
c.  29.  The  22  Vic,  No.  9,  sect.  1,  provides  that,  "  if  any 
person,  being  a  bailee  of  goods  or  chattels,  shall,  with 
intent  to  defraud,  convert  such  goods  or  chattels  or  any 
part  thereof,  to  his  own  use,  or  the  use  of  any  person 
other  than  the  owner  thereof,  he  shall  be  guilty  of 
larceny ; "  but  no  provision  is  made  as  to  receivers  from 
such  bailees.    The  7  &  8  G.  IV.,  c  29,  sect.  54,  pro- 
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vides  that  any  person  receiving  "  any  chattel,  money, 
valuable  security,  or  other  property  whatsoever,  the 
stealing  or  taking  whereof  shall  amount  to  a  felony, 
either  at  Common  Law  or  by  virtue  of  this  Act,  know- 
ing the  same  to  have  been  feloniously  stolen  or  taken, 
shall  be  guilty  of  felony,"  and  punished  as  that  section 
directs  ;  and  the  following  section  (a)  enacts  in  similar 
terms  that  where  the  stealing,  &c.,  is  "  made  an  indict- 
able misdemeanor  by  this  Act,"  receivers  "shall  be 
guilty  of  misdemeanor"  and  punished  accordingly.  At 
the  time  that  statute  was  passed,  there  was  no  larceny 
except  at  Common  Law  and  by  that  Act;  and,  therefore, 
I  do  not  think  receiving  from  a  bailee,  who  is  guilty  of 
larceny  under  the  recent  Act,  is  punishable  at  all. 

But  I  am  of  opinion  that  on  the  evidence  here  the 
prisoner  may  have  received  the  goods  from  some  other 
thief  than  the  carrier — it  may  be,  from  some  person 
who  stole  them  from  the  carrier ;  or  if  the  supposed 
carrier  obtained  the  goods  originally  by  fraud,  with 
intent  to  steal  them,  then  the  receiving  from  him  would 
be  within  the  7  &  8  G.  IV.,  c.  29,  s.  54,  because  such 
acquisition  of  goods  would  itself  be  larceny  at  Common 
law.  There  is  nothing  to  show  who  stole  the  goods, 
but  it  is  clear  that  they  were  stolen  by  some  one,  and 
the  jury  have  found  that  the  prisoner  received  them 
knowing  them  to  have  been  stolen,  and  on  this  view 
the  conviction  can  be  sustained. 


1863. 


The  QUESN 

V. 

John 
Parker. 


Wise,  J.  The  point  argued  is  not  raised  in  the 
present  case,  because  there  may  have  been  a  larceny  of 
these  goods  committed  by  the  carrier,  or  by  some  other 
intermediate  person,  before  they  were  received  by  the 
prisoner.  It  is  certain  large  quantities  of  goods  were 
stolen,  and  I  am  of  opinion  that  although  the  prisoner 
did  not  know  from  whom  the  goods  were  stolen,  if  he 
knew  that  they  were  stolen,  it  would  be  sufficient. 

Conviction  sustained. 


(a)  Sect.  65. 
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October 30.  CARTER  against  Kenton. 

ration  atoted'  T^^E  declaration  stated  that  before  and  at  the  time 
that  before,  of  the  committing  of  the  grievances  by  the  de- 

was  an  "still  f^iidant  hereinafter  mentioned,  there  was  and  still  of 
of  right  ought  riffht  ouffht  to  be  a  certain  public  roaxi  adioining  and 
to  be  a  cer-  r^  . , .  ^   .     i.  j.  i,         i   .    ^-^        n    i 

tain  public  abutting  upon  a  certain  farm  of  the  plaintinTs  calleu 

^Sbitti^^  "  Blower's  Farm,"  in  possession  of  a  tenant  of  the  plain- 

upon  a  farm  tiff,and  wherein  he  followed  the  occupation  of  a  farmer, 

tiffa,  m  p<M.  ^^^  '^^  ^^^^  averred  that  the  defendant  wrongfully 

session  of  a  erected  fences  on  the  said  public  road,  and  thereby  pre- 

plaiotiff,  and  vented  the  plaintiffs  and  his  tenants'  ingress  to  and 

avenred  that  egress  from  the  said  farm,  and  hindered  and  delayed  the 

wrongfully  said  tenant  in  carrying  on  his  said  business,  and  com- 

on*theVaid°^*  pelled  him  to  carry  the  produce  of  his  said  farm  much 

pubUc  road,  greater  distances  than  he  would  otherwise  have  done, 

prevented  the  *^^  *^^^  prevented  the  plaintiff  from  visiting  and  in- 

plaintiffs  and  specting  his  said  farm  and  premises,  and  entering  to 

ingress  to  and  view  the  same  in  accordance  with  his  right  so  to  do, 

egress  from  reserved  by  the  lease  thereof  to  the  said  tenant.   Aver- 

the  farm,  &c.,  "^ 

andpreyented  ment  that  the  defendant  has  erected  the  said  fences,  and 

from  iTiuing    ^®P*  *^^  Continued  the  same  thence  hitherto  so  erected 

and  inspect-     across  the  said  road,  in  such  a  manner  as  entirely  to  ob- 

ing  bis  farm  ,  *^ 

and  premises   struct  access  to  the  said  farm,  and  has  also  thereby  pre- 

to  view  the*    vented  the  said  farm  from  having  as  theretofore  a 

dance  wlth^"^    frontage  to  the  said  road,  available  for  use  and  traffic. 

his  right  so  to  The  declaration  then  stated  that  the  defendant  has 

do  rcservfid 

by  the  lease  erected  and  kept  the  said  fence  so  erected  in  avowed  and 
plaLQtiff!^  *  ®  open  denial  by  defendant  of  the  said  road  being  a 
«r  t*^th^°d       public  road,  and  with  the  intention  of  keeping  the  same 

fend  ant  had 

erected  the  fences  and  continued  the  same  so  erected  in  avowed  and  open  denial  by 
defendant  of  the  road,  being  a  public  road,  and  with  the  intention  of  keeping  the 
same  as  a  permanent  obstruction  to  the  public  road,  and  by  means  of  the  premises 
the  farm  is  deteriorated  in  value,  and  the  plaintiff  has  become  and  is  thereby  greatly 
injured  in  his  reversionary  interest  in  the  farm.  Held  good  on  demurrer,  beoaase 
the  obstruction  alleged  miffht  be  considered  au  injury  to  the  reversion. 

A  plea  traversing  the  alleged  right  to  visit  and  inspect  the  farm  reserved  to  the 
plaintiff  in  the  lease  thereof,  Jield  bad  as  raising  an  immaterial  issue. 
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as  a  permanent  obstruction  to  the  said  public  road ;  and         ^863. 
that  by  means  of  the  premises  the  said  farm  has  become      Carter. 
and  is  ^eatly  deteriorated  in  value ;  and  the  plaintiff      rbnyon. 
has  become  and  is  thereby  greatly  injured  in  his  re- 
versionary interest  in  the  said  farm  ;  and  the  plaintiff 
has  been  and  was  otherwise  greatly  injured. 

Demurrer  and  joinder. 

The  defendant  pleaded  that  no  right  to  visit  and  in- 
spect the  said  farm  is  reserved  to  the  plaintiff  in  the 
lease  thereof  to  the  tenant  thereof  as  alleged. 

Demurrer  and  joinder. 

Stephen  in  support  of  the  declaration  and  the  de- 
murrer to  the  plea.  The  plaintiff  is  suing  for  an  injury 
to  his  reversionary  interest  by  an  obstruction  of  a  public 
road.  If  the  declaration  were  complaining  of  an  injury 
to  a  private  right  of  way,  it  would  be  sufficient  to  state 
that  the  plaintiff  had  been,  injured  in  his  reversionary 
interest ;  and  it  is  contended  that  the  same  allegation  is 
sufficient,  although  the  subject  matter  of  the  complaint 
is,  as  in  the  present  case,  a  nuisance  in  a  public  road. 
Butevenif  that  allegationisnotsufficient,  there  are  facts 
stated  in  this  declaration  which  show  that  the  plaintiff 
has  suffered  a  particular  and  special  damage,  more  than 
the  rest  of  Her  Majesty's  subjects,  and  that  his  reversion 
is  necessarily  prejudiced.  Jackson  v.  Peaked  (a)  im- 
pliedly recognises  the  validity  of  a  declaration  which 
contains  an  averment  that  the  acts  charged  injured  the 
plaintiff's  reversionary  interest ;  a,nd  Kidsfill  v.  Moor  (b) 
is  an  express  authority  that  the  declaration  is  good,  if  it 
alleges  facts  which  may  or  may  not  be  an  injury  to  such 
interest;  and  any  act  injurious  to  the  land  of  a  perma- 
nent character,  although  the  damage  might  be  remedied 
before  the  reversion  came  into  possession,  will  support 
the  declaration :  Young  v.  Spencer  (c).  Dobaon  v.  Black- 
more  (d)  was  referred  to.  The  plea  is  clearly  bad  as, 
if  it  does  not  tender  an  immaterial  issue,  it  is  equivalent 
to  not  guilty. 

(a)  1  M.  A  8.  234.  (h)  9  C.  B.  364 ;  19  L.  J.  C.  P.  177. 

(c)  10  B.  A  C.  145.  {d)  9  Q.  B.  990. 


224  SUPREME  COURT  REPORTS. 

1863.  Meymott  in  support  of  the  plea  and  the  demurrer  to 

Cabtbr  the  declaration.  The  declaration  is  bad,  because  it  does 
Kenyon.  ^^^  show  a  sufficient  injury  to  the  reversion  to  enablethe 
plaintiff  to  maintain  this  action,  neither  does  it  show 
any  particular  mischief  suflfered  by  the  plaintiff  beyond 
the  rest  of  the  public.  It  does  not  allege  any  injury  of 
a  permanent  nature  so  as  to  affect  his  reversionary 
interest,  for  it  might  be  established  by  evidence,  showing 
that  the  obstruction  complained  of  was  of  the  most 
temporary  character,  and  such  as  could  be  removed  in 
two  or  three  days.  In  Baxter  v.  Taylor  (a),  it  was 
held  that  a  reversioner  could  not  maintain  an  action 
on  the  case  against  a  stranger  for  merely  entering  upon 
his  land  held  by  a  tenant  on  lease,  though  the  entry  be 
made  in  the  exercise  of  an  alleged  right  of  way;  such  an 
act,  during  the  tenancy,  not  being  necessarily  injurious 
to  the  reversion.  But  even  if  the  plaintiff  is  injured  by 
the  obstruction  he  cannot  recover  damages,  unless  he 
has  sustained  particular  injury,  more  than  that  which 
affects  the  public  at  large;  WiUcea  v.  Hungerford 
Market  Company  (6).  The  mere  debarring  of  a 
person  from  using  a  public  highway,  and  his  incon- 
venience thereby,  is  not  a  special  damage  for  which  an 
action  on  the  case  will  lie ;  Hubert  v.  Groves  (c).  The 
plea  is  good,  because  it  traverses  the  only  fact  in  the 
declaration  from  which  any  injury  to  the  reversion  could 
arise. 

Stephen,  C.  J.  I  am  of  opinion  that  our  judgment 
must  be  for  the  plaintiff,  on  the  ground  that  the  decla- 
ration is  sufficient.  But  if  it  had  not  been  for  the  case 
of  Kidgill  v.  Moor,  I  should  have  thought  that  Dobson  v. 
Blackmore  (d)  was  an  authority  in  defendant  s  favor ;  for 
Lord  Dervman,  in  delivering  judgment  in  the  latter  case, 
says,  ''The  tenant  in  possession  is  abridged  of  his  rights 
by  the  stoppage  of  a  public  road,  and  may  suffer  damage 
from  it.  But  the  landlord,  who  is  out  of  possession,  is 
in  nowise  damnified  by  his  tenant's  being  prevented  from 

(a)  4  B.  ft  Ad.  72.  (5)  2  Biog.  N.  C.  281. 

(c)  1  Eap.  148  ;  See  Paine  v.  PaiHck,  Garth.  191  ;  Co.  Lit  5aa. 
{d)  9  Q.  B.  990. 
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enjoying  his  house  in  so  ample  a  manner  as  he  might  ^8^3- 
otherwise  have  done."  And  i  n  a  subsequent  part  of  the  Carter 
same  judgment  he  says,  "  If  indeed  an  obstruction  of  a  kenyon. 
public  road  appeared  to  be  of  a  permanent  nature  in  its 
construction,  or  professed,  either  by  notice  affixed  or  in 
any  other  way,  to  deny  the  public  right,  and  so  led  to 
an  opinion  that  no  road  was  there,  the  value  of  the  house 
might  be  lowered  in  public  estimation,  and  pecuniary 
loss  might  follow,  for  which  we  will  not  say  that  an 
action  will  not  lie.  But  this  is  a  peculiar  state  of  things, 
which  ought  to  be  distinctly  set  forth,  and  by  no  means 
arises  from  the  naked  fact  that,  while  the  plaintiff's 
house  was  in  the  hands  of  his  tenant,  a  public  road  had 
been  obstructed  by  the  defendant."  In  this  declaration 
there  is  no  allegation  that  he  gave  notice  by  a  board,  or 
in  any  other  way  that  the  defendant  professed  to  deny 
the  public  right ;  the  words  ''  that  the  defendant  kept 
the  fence  so  erected  in  avowed  and  open  denial  by  him  of 
the  road,  being  a  public  road,"  would  be  established  by 
showing  that  he  had  used  language  to  that  effect  to  one 
or  two  people.  But  KidgiU  v.  Mo(yi\  which  was  decided 
three  years  afterwards,  on  motion  toarrest  the  judgment 
after  verdict  for  the  plaintiff,  shows  that  it  is  enough  if 
the  obstruction  stated  in  the  declaration  may  or  may  not 
be  an  injury  to  the  reversioner's  right.  In  that  case 
WMiama,  J.,  says,  "  If  in  point  of  fact  the  obstruction 
complained  of  took  place  under  such  circumstances,  as 
not  to  occasion  any  permanent  injury  to  the  plaintiff's 
reversion,  the  Judge  ought  to  have  directed  the  jury  to 
find  for  the  defendant.  We  must,  therefore,  assume 
such  a  state  of  facts  to  have  been  proved  as  might  exist 
consistently  with  what  is  charged  in  this  declaration  as 
being  an  injury  to  the  plaintiff's  reversion."  And 
Mavle,  J.,  says,  "The  only  question  for  our  consideration 
is,  whether  the  plaintiff's  reversionary  interest  might  be 
injured  by  the  acts  alleged  in  this  declaration  to  have 
been  done  by  the  defendant  ?  it  appears  to  me  that  it 
might.  I  cannot  doubt  but  that  there  might  be  such  a 
locking  and  chaining  of  a  gate  as  would  amount  to  as 
permanent  an  injury  to  the  plaintiff's  reversionarj- 
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1^^-  interest  as  the  building  of  a  wall."  In  this  case  facte 
Cabtbr  are  alleged  which,  according  to  Dohaon  v.  Blackmore, 
Kenton.  ^  should  have  thought  could  not  be  considered  as  a  per- 
manent injury  to  the  reversion  ;  but  according  to 
KidgiU  v.  Moor  the  locking  agate  maybe  so  considered; 
and  so  I  should  think  may  a  cockatoo  fence.  It  u 
enough,  if  what  is  alleged  to  be  the  obstruction  may  be 
a  permanent  injury,  and  the  jury  find  that  it  is  so. 

The  plea  is  bad,  because  the  allegation  of  the  plaintiffs 
right  to  visit  and  inspect  the  farm,  reserved  in  the  lease, 
is  immaterial,  and  has  nothing  to  do  with  his  reversion ; 
such  right  of  entry  is  necessarily  a  present  right,  and 
would  cease  the  moment  that  the  reversion  falls  into  pos- 
session, in  other  words  when  the  other  injury  begins. 

Wise,  J.  If  this  plea  was  found  in  the  defendant's 
favor,  the  plaintiff  would  be  entitled  to  judgment  nan 
obstante  veredicto;  and  as  the  defendant  cannot  be 
allowed  to  traverse  the  allegation,  it  ought  to  be  struck 
out  of  the  declaration. 

I  think  the  cases  of  Kidgill  v.  Moor  and  Dobsoii  v. 
Blackmore  are  consistent.  In  the  latter  case,  the  judg- 
ment on  the  six  counts,  claiming  damage  to  the  re- 
versionary interest,  was  arrested,  on  the  ground  that  they 
did  not  aver  that  the  obstruction  was  continued  to  the 
time  of  bringing  the  action ;  the  count  alleging  only 
that  the  defendants  (a)  "kept  and  continued  the  same 
(obstructions)  so  there  placed  and  fixed  for  a  long  space 
of  time,  to  wit  thence  hitherto,"  not  averring  to  the 
time  of  action  brought;  and  I  think  the  judgment  of  the 
Court  proceeded  on  that  ground.  In  the  present  case 
the  obstruction  complained  of  may  be  such  an  erection 
as  to  be  apermanentinjury  tothepiaintiff'sreversion(6). 


(a)  p.  992. 

(b)  See  Bimjmn  v.  Savage,  1  G.  B.  N.  S.  .347  ;  26  L.  J.  C.  P.  50; 
Metropolitan  Ass,  v.  Fetch,  5  C.  B.  N.  S.  504  ;  27  L.  J.  C.  P.  330. 
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1863. 


The  Queen  against  John  Matthews.  July  14. 

^FECIAL  case  reserved  for  the  conaideratisn  of  the  0°  »">  >»>^or" 
^^    Judges,  under  13  Vic,  No.  8.  murder,  the 

"  The  prisoner  was  tried  before  me  on  June  30th,  for  ^fo^®^^*"^ 
the  wilful  murder  of  Elizabeth  Matthews.    The  infor-  guilty  of  the 
ination  wcls  in  the  ordinary  form.     I  told  the  jury  that  ^mmSfw^r- 
if  they  were  not  satisfied  that  the  death  of  Elizabeth  der,  under  16 
Matthews  was  caused  by  the  wounds  proved  to  have  g.  g.'*  * 

been  inflicted  upon  her  by  the  prisoner,  it  was  their  duty 
to  acquit  him  of  the  crime  of  murder,  but  that  it  was 
open  to  them  upon  this  information  to  find  the  prisoner 
guilty  of  an  attempt  to  murder.  The  jury  thereupon 
found  him  guilty  of  an  attempt  to  murder.  Mr.  Innes 
moved,in  arrest  of  judgment,  that  the  prisoner  could  not 
upon  this  information  be  found  guilty  of  an  attempt  to 
murder.  I  overruled  the  objection,  being  of  opinion 
that  the  16  Vic,  No.  18,  sect.  9,  applied ;  and  I  passed 
sentence  upon  him  of  imprisonment  for  two  years,  as  for 
a  common  misdemeanor. 

The  question  for  the  opinion  of  the  Court  is,  whether 
such  verdict  and  sentence  are  good  in  point  of  law  ? 

Edward  Wise. 

Supreme  Court,  Sydney, 
July  11th,  1863." 

Inries  for  the  prisoner.  There  cannot  be  an  attempt 
to  do  a  particular  thing,  unless  the  intention  to  do  that 
thing  co-exists ;  and  in  order  to  sustain  this  conviction, 
it  was  necessary  that  the  jury  should  be  satisfied  that 
the  prisoner  had  in  his  mind  a  positive  intention  to  com- 
mit murder.  Cruse' s  Case  (a);  and  for  this  reason, 
where,  on  a  charge  of  murder,  upon  the  facts  given  in 
evidence,  if  death  had  ensued,  it  would  only  have  been 
manslaughter.  Lord  Kenyon  directed  the  jury  to  acquit 
the  prisoner :  Russell  on  Crimes  (6) ;  and  secondly,  the 

(a)  3  G.  &  P.  541.  (6)  1  Vol.  719. 
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1863. 
The  Queen 

V. 

John 
Matthews. 


ninth  section  of  16  Vic,  No.  18  (a),  does  not  include 
cases  of  murder.  He  referred  to  1  Vic,  g.  85,  sect.  2, 
and  Bird's  Case  (b). 

Stephen,  C.J.     On  the  main  question,  I  have  arrived 
at  the  same  conclusion  as  my  colleague.    It  is  clear  law 
that  if  a  prisoner  be  indicted  for  murder,  and  there  be 
no  homicide  proved,  he  cannot  be  found  guilty  either 
of  murder  or  manslaughter  ;  but  the  present  question 
is,  whether,  under  such  circumstances,  he  can  be  found 
guilty  of  the  attempt  to  commit  murder,  under  16  Vic, 
No.  18,  sect.  9,  and  I  am  of  opinion  that  he  can,  and 
that,  therefore,   this  conviction   must  be   sustained. 
On  the  other  question  that  has  been  raised  on  the  argu- 
ment, I  am  of  opinion  that  a  jury  cannot  find  a  prisoner 
guilty  of  an  attempt  to  commit  murder,  unless  they 
also  find  that  he  had  in  his  mind  the  intention  to  commit 
that  crime.     I  cannot  be  said  to  attempt  to  break  a  lock 
unless  I  intend  to  do  it ;  and,  therefore,  in  determining 
the  question  of  fact  in  the  present  case,  the  jury  should 
have  considered  whetherthe  prisoner  intended  to  commit 
murder,  and  if  he  haul  not  that  intention  they  should 
have  acquitted  him.     It  has  been  argued  that  if  this  be 
the  law,  certain  incongruous  results  must  follow  ;  as  for 
instance,supposing  that  a  man  be  indicted  for  wounding 
with  intent  to  commit  murder,  under  1  Vic,  c.  85,  sect 
2,  and  convicted,  he  is  liable  to  suffer  death ;  but  if 
under  the  same  circumstances  he  had  been  charged  with 
murder,  the  jury,  if  not  satisfied  that  he  committed  the 
homicide,  might  find  him  guilty  of  the  attempt  to  commit 

(a)  16  Vic,  No.  IS,  sect  9,  enacts,  <*  That  if,  on  the  trial  of  any 
person  charged  with  any  felony  or  misdemeanor,  it  shall  appear  to  the 
jury  npon  the  evidence  that  the  defendant  did  not  complete  the  oflence 
charged.bnt  that  he  was  guilty  only  of  an  attempt  to  commit  the  same, 
such  person  shall  not,  by  reason  thereof ,  be  entitled  to  be  acqaitted;  but 
the  jury  shall  beat  liberty  to  return  as  their  verdict  that  the  defendant 
is  not  guilty  of  the  felony  or  misdemeanor  charged,  but  is  guilty  of  ao 
attempt  to  commit  the  same^and  thereupon  such  person  shall  be  liable  to 
be  punished  in  the  same  manner  as  if  he  had  been  convicted  upon  an  in- 
formation for  attempting  to  commit  the  particular  felony  or  misde- 
meanor charged  in  the  said  indictment;  and  no  person  so  tried,as  herein 
lastly  mentioned,  shall  be  liable  to  be  afterwards  prosecuted  for  an  at- 
tempt to  commit  the  felony  or  miademeanor  for  which  he  was  so  tried.  ** 

(6)  2  Den.  C.C.R.  M ;  20  L. J.M.C.  70. 
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murder,  and  he  might  escape  with  two  years  imprison-  1863. 
meat ;  or  if  under  that  indictment  they  did  not  lind  him  The  Quben 
guilty  of  the  attempt,  he  perhaps  could  not  be  put  on  jj^ 
his  trial  again  for  such  attempt.  Another  argument  Matthews. 
might  be  suggested  by  the  consideration  that  murder 
maybe  committed  without  any  intention  to  commit  it  at 
ail.  In  one  case  (a),  where  the  prisoners  had  heaped 
straw  upon  a  drunken  man,  and  then  set  fire  to  the 
straw,  and  thereby  caused  his  death,  the  learned  Judge 
told  the  jury  that  if  they  believed  the  prisoners  really 
intended  to  do  any  serious  injury  to  the  deceased, 
although  not  to  kill  him,  it  was  murder ;  but  if  they  in- 
tended only  to  frighten  him  in  sport,  it  would  be  man- 
slaughter. So  also  a  person  riding  a  horse  used  to  kick 
amongst  a  crowd  would  be  guilty  of  murder,  although 
the  rider  intended  no  more  than  to  divert  himself  by 
frightening  the  people  (6).  I  am  aware  of  the  incon- 
venient consequences  which  may  follow  the  present  state 
of  the  law,  and  that  a  man  might  receive  a  slight  punish- 
ment for  an  offence  which  the  statute  I  have  referred  to 
makes  a  capital  felony.  But  where  there  are  doubts  as 
to  the  fact  of  the  homicide, two  counts  might  be  inserted, 
or  the  information  might  be  framed  under  the  statute. 

Wise,  J.  This  is  a  motion  in  arrest  of  judgment, 
which  only  applies  to  defects  apparent  on  the  face  of  the 
record.  I  am  at  a  loss  to  discover  language  plainer  than 
the  words  of  16  Vic,  No.  18,  sect.  9.  The  prisoner  was 
a  person  charged  with  murder,  and  that  is  felony ;  the 
evidence  did  not  satisfy  the  jury  that  the  crime  was 
completed,  because  the  jury  were  not  satisfied  that  death 
was  caused  by  the  wounds  proved  to  have  been  inflicted; 
and  the  jury,  therefore,  were  at  liberty  to  find  that  the 
prisoner  was  "  not  guilty  of  the  felony  charged,"  but 
was  *'  guilty  of  an  attempt  to  commit  the  same."  There 
is  no  question  as  to  my  ruling  at  the  trial,  or  as  to  the 
evidence ;  but  I  may  mention  that  I  told  the  jury  that 

(a)  Errington's  Case,  2  Lewin  C.  C.  220. 

(b)  1  RasseU  C.  and  M.  540. 
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^863.  they  must  find  the  prisoner  possessed  the  intent  to  com- 

The  QuBKK  mit  the  murder.     I  give  no  opinion  what  would  be  the 

John  consequences  of  the  jury  finding  the  prisoner  not  guilty 

Matthews,  of  murder,  but  guilty  of  the  attempt  (a). 

Conviction  sustained  (6). 


October  13.  ^^  parte  DuxBERRY  and  another. 

Bection  of  20  I^N'^  Thomos  Cottou  had  made  a  complaint  before  a 

Vic.,  No.  28,  v>r  j^gj^j^jg  ^^  ^^^  against  t/bAn  Champion,  "the  agent 

justice,  upon  of  Messrs.  Duxberry  and  Kerr,  railway  contractors," 

of InyTe^vint  ^^*t  he  had  Contracted  with  the  defendant  by  a  verbal 

touching  the  agreement  as  a  hired  servant,  at  the  rate  of  nine  shillings 

o?h?*wage8,  &  day*  a^d  claimed  £10  16s.     When  the  case  came  on 

^enTof°hi8^°  for  hearing  before  the  justices,  the  defendant,  John 

master ;  and 

two  justices  may  hear  the  complaint,  and  '*  make  an  order  for  the  payment  by 
such  agent,  &c.,  to  such  servant  of  so  much  wages  "  as  is  due.  It  then  provides 
that  **  in  case  of  refusal  or  nonpayment  of  any  sum  so  ordered  to  be  paid  by  such 
agent,  &c.,"  or,  '*  in  case  such  agent,  &c.,  shall  neglect  or  refuse  to  give  a  draft  or 
order  on  his  master  for  such  sum,  &c.,  then  such  justice  or  justices  shall  and  may 
issue  their  warrant  to  levy  the  same  by  distress  and  sale  of  the  goods  of  such  master." 
Held  that  it  was  illegal  for  the  justices  to  issue  a  warrant  of  distress  under  this 
section  without  previously  summoning  and  hearing  the  party  to  be  distrained  npoQ» 
although  a  summons  and  hearing  are  not  in  terms  required  by  the  Act. 

Held  also  that  if  the  servant  give  a  draft  upon  his  master,  and  the  master  does 
not  accept  it,  the  servant  is  without  remedy. 

(a)  The  following  extract  on  this  subject  may  not  be  deemed  uninteresting :  -  It 
seems  hardly  credible,  but  it  is,  nevertheless,  true,  that  till  the  year  1S61,  an  attempt 
to  commit  murder  was  as  such  only  a  common-law  misdemeanor,  punishable  with  s 
maximum  of  two  years'  imprisonment  and  hard  labor.  Thus,  if  a  man  attempted, 
by  cutting  the  rope  of  a  colliery,  to  destroy  the  lives  of  many  persons,  he  would  nave 
boon  liable  to  two  years'  hard  labor  at  most ;  yet,  at  the  same  time,  to  cut,  stab,  or 
wound  any  person,  or  to  cause  any  bodily  injury,  dangerous  to  life,  to  administer  any 
poison,  to  shoot  at  any  person,  *by  drawing  a  trigger,  or  in  any  manner  attempting 
to  discharge  loaded  arms  at  any  person,'  attempts  to  drown,  suffocate,  or  strangle  any 
person,  with  intent  to  murder,  were  capital  crimes.  This  monstrous  omission  in  the 
law  is  now  supplied.'* — Oeneial  view  of  the  Criminal  Law  of  England,  by  J.  F. 
Stephr^.  p.  132  [IS631,  This  'monstrous  omission'  still  remains  unsupplied  in  New 
South  Wales. 

(b)  Where  a  woman  jumped  out  of  window,  for  the  purpose  of  avoiding  the 
violence  of  her  husband,  and  sustained  dangerous  bodily  injury,  it  was  held  that  the 
husband  could  not  be  convicted  of  an  attempt  to  murder,  unless  he  intended  by  his 
conduct  to  make  her  jump  out  of  the  window  ;  Reg,  v.  Donovan,  4  .Cox's  C.  C.  400. 
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Champion-,  deposed  that  he  had  employed  the  com-         ^8^3. 
plainant  on  the  railway  works,  that  he  was  acting  as      Ex  parte 
foreman  of  works  for  Messrs.  Duxberry  and  Kerr  when    and^wuSher. 
he  hired  him,  and   that  he  hired  him  as  agent  for 
Duacberry  and  Kerr,  and  told  him  that  he  did   so. 
Messrs.  Duxberry  and  Kerr  were  present  at  the  hearing 
and  tendered  their  evidence,  which,  upon   objection 
taken,  the  justices  refused  to  receive,  as  neither  the 
complainant  nor  the  then  defendant,  John  Champion^ 
desired  their  testimony. 

The  Bench,  however,  called  upon  Mr.  Kerr  to  go  into 
the  witness  box  and  examined  him ;  but  they  declined 
to  allow  him  to  be  cross-examined  by  the  attorney  of 
Messrs.  Duxberry  and  Kerr,  and  also  refused  to  allow 
other  witnesses  to  be  called  on  behalf  these  gentlemen. 

The  justices  then  adjudged  John  Champion  "as 
such  agent  forthwith  to  pay  to  the  complainant  the 
wages  he  claimed  with  costs,"  or  "  give  an  order  on 
Messrs.  Du^xberi^  and  Kerr  for  the  said  sums;"  and 
then  went  on  to  order,  pursuant  to  the  sixth  section  of 
the  Masters'  and  Servants'  Act,  that  if  the  said  sums  be 
not  paid  forthwith,  or  an  order  as  aforesaid  given  by 
the  said  John  Champion  for  the  said  sums,  that  the 
same  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  firm  of  Messrs.  Duxberry  and  Kerr. 
And  such  warrant,  without  any  further  steps  having 
been  taken,  had  issued  accordingly  against  them. 

To  restrain  further  proceedings  in  respect  of  this 
order  and  warrant,  a  rule  nisi  for  a  prohibition  under 
the  Colonial  Justices  Acts,  had  been  obtained  by 
Messrs.  Duxbei^sxid  Kerr, on  the  following  grounds: — 
That  the  justices  refused  to  hear  the  applicants  or  their 
attorney,  or  to  receive  their  evidence,  or  to  allow  them 
to  cross-examine  the  witnesses,  and  that  they  adjudi- 
cated against  the  applicants  upon  an  information  to 
which  they  were  not  parties. 

Batter  in  support  of  the  application.  The  complaint 
was  made  against  CAam^on,  as  agent  for  the  applicants. 
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^8Q3.        but  there  ia  nothing  to  show  that  they  were  parties  to 
Ex  parte      the  agreement  made  between  the  complainant  and 
andTmSher.  (^f^T^P^on,    Ex  parte  Starr  (a)  was  referred  to. 

The  sixth  section  of  20  Vic,  No.  28  (6),  does  not 
empower  the  justices  to  make  this  order.  There  must 
be  an  opportunity  allowed  to  the  parties  to  be  affected 
thereby  to  show  cause :  and  it  could  never  have  been 
intended  that  a  penalty,  consequent  upon  the  refusal 
to  pay,  should  be  inflicted  without  an  opportunity  of 
beingheard.  Who  is  to  determine  whether  there  has  been 
a  refusal  ?   [  Wise,  J.,  referred  to  Ex  parte  Kinning  (c).] 

No  one  appeared  for  the  magistrates. 

Stephen,  C.J.  This  is  a  most  embarrassing  section, 
and  it  is  not  surprising  that  the  magistrates  have  erred 
in  its  construction.  I  think  it  is  necesscu'y  to  import 
into  this  section  words  which  are  not  there.  The  sixth 
section  enables  a  justice, upon  the  complaintof  a  servant 
touching  the  nonpayment  of  his  wages,  to  summon  the 
agent  of  his  master ;  and  upon  the  hearing,  two  or  more 
justices  may  make  an  order  for  the  payment  by  such 
agent  to  such  servant,  of  the  wages  due  to  him.  In  the 
present  case  the  servant  summoned  the  agent,  with 
whom  the  contract  was  alleged  to  have  been  made  on 
behalf  of  Messrs.  Ditajie^'rj/ and  Kerr;  and  at  the  hearing 
the  agent  having  confessed  the  contract,  the  justices 
ordered  him  to  pay  the  amount  due  ;  but  Messrs.  Dilx- 

(a)  Wilkinson's  Australian  Magistrate  555. 

(b)  The  section  is  as  follows: — **  It  shall  be  lawful  for  any  justice, 
residing  within  the  district  in  which  such  servant  is  or  hath  been  em- 
ployed, upon  the  complaintof  any  such  servant,  touching  or  concern- 
ing the  nonpayment  of  his  wages,  to  summon  the  agent,  manager,  or 
overseer  of  such  master,  to  be  and  appear  before  any  two  or  more 
justices,  at  the  nearest  Court  of  Petty  Sessions,  and  the  justices  there 
assembled  may  hear  and  determine  the  matter  of  the  complaint,  and 
make  an  order  for  the  payment  by  such  agent,  overseer,  or  maniiger, 
to  such  servant,  of  so  much  wages  as  to  such  justices  shall  appear  to 
be  justly  due.  Provided  that  the  sum  in  question  do  not  exceed  £50, 
ana  in  case  of  refusal  or  non-payment  of  any  sum  so  ordered  to  be 
paid  by  such  agent,  overseer,  or  manager,  or  in  case  such  agent, 
overseer,  or  manager  shall  neglect  or  refuse  to  give  a  draft  or  order 
on  his  master  or  employer  for  such  sum  as  the  justices  have  awarded 
with  costs,  then  such  justice  or  justices  shall  and  may  issue  their 
warrant  to  levy  the  same  by  distress  and  sale  of  the  goods  and 
chattels  of  such  master  or  employer." 

(c)  4  C.B.  507  ;  See  ANey  v.  Dale,  8  C.B.  378  ;   20  L.J.C.P,  3S. 
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berry  and  Kerr,  who  were  present,  wished  to  show  that  1863. 
the  alleged  agent  was  fraudulently  colluding  with  the  Ex  parte 
servant,  and  that  in  fact  he  was  a  sub-contractor  and  the  and  anofhw. 
real  master  of  the  servant.  The  justices,  however,  con- 
sidering that  the  masters  were  not  parties  to  this  record, 
refused  to  hear  them ;  but  the  agent  having  sworn  that 
he  was  the  masters'  agent,  they  made  an  order  upon  him 
to  pay  the  amount  claimed.  The  object  of  this  sixth 
section,  which  was  a  very  good  one,  was  to  assist  ser- 
vants whose  masters  were  absent,  and  to  enable  them  to 
sue  their  masters'  agents.  But  I  think  that  no  sufficient 
power  is  given  of  enforcing  payment  against  the  agent. 
The  section  says,  "  in  case  of  refusal  or  non-payment  of 
any  sum  so  ordered  to  be  paid  by  such  agent,  or  in  case 
such  agent  shall  refuse  or  neglect  to  give  a  draft  or  order 
on  his  master,"  for  the  amount  awarded,  then  such 
justices  may  issue  their  warrant  to  levy  the  same  upon 
the  goods  of  such  master.  It  was  at  this  stage  of  the 
proceedings  that  the  justices  fell  into  a  mistake.  They 
thought  that,  as  in  order  to  give  judgment  against  the 
agent,  they  were  only  bound  to  hear  the  agent ;  they 
were  able  to  make  an  order  against  the  masters  without 
giving  the  masters  an  opportunity  of  saying  anything 
against  such  order.  It  is  manifest  that  against  this 
latter  order  the  masters  have  not  been  heard ;  and  I 
am  of  opinion  that  the  justices  were  wrong  in  issuing 
or  even  directing  the  issue  of  the  warrant  against  the 
masters,  or  persons  stated  to  have  been  so,  without 
calling  on  them  to  show  cause  against  it.  The  legis- 
lature did  not  expressly  say  that  the  masters  were  to 
be  heard,  but  it  cannot  be  supposed  that  the  legislature 
intended  that  the  first  principles  of  justice  should  not 
be  regarded,  and  that  persons  should  be  condemned 
without  being  heard.  We  must  take  it  that  this  was 
intended,  and  the  justices,  therefore,  should  have 
stopped  at  the  order  on  the  then  defendant;  and  after- 
wards, on  complaint  or  information  of  non-payment  or 
non-delivery  of  the  order  oh  their  masters,  the  latter 
should  have  been  summoned  and  heard  before  any- 
thing was  done  against  them  or  their  property. 
If  the  agent  give  a  draft  upon  his  master,  there 
Q-2 
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i^3.  is  no  power  given  by  the  statute  of  enforcing  the  pay- 
Ex  parte  ment  of  such  draft ;  and  if  the  master  will  not  accept 
and  KDot^r  *^®  draft,  the  servant  is  left  without  remedy.  I  am  of 
opinion  that  the  justices  were  right  in  refusing  to  hear 
those  who  were  not  parties  to  the  record ;  but  they 
were  wrong  in  issuing  a  warrant  against  the  goods  of 
the  masters  without  calling  upon  them  to  show  cause ; 
and  I  see  no  objection  to  the  course  pursued  by  the 
justices  at  the  hearing  in  other  respects. 

Wise,  J.  I  think  the  order  is  bad  for  excess.  On 
general  principles  no  one  is  to  be  punished  or  deprived 
of  his  property  in  a  judicial  proceeding  without  an 
opportunity  of  being  heard.  In  this  section  there  are 
no  words  which  deprive  a  person,  upon  whose  goods  a 
distress  is  to  issue,  of  appearing  to  show  cause  why  it 
should  not  issue.  Thus  in  Painter  v.  Gas  Light  Co.  (a), 
a  warrant  of  distress  was  held  to  be  illegal,  which  had 
issued,  without  previously  summoning  and  hearing  the 
party  to  be  distrained  upon,  although  a  summons  and 
a  hearing  were  not  in  terms  required  by  the  Act  under 
which  the  distress  was  authorized.  And  JR.  v.  Hughes  (6) 
is  an  authority  to  same  effect.  The  same  principle  is 
recognized  in  Ex  parte  Kinning  (c),  where  it  was  held 
that  a  county  Court  Judge,  who  had  made  an  order  for 
the  payment  of  money  by  instalments,  could  not,  upon 
default  made,  issue  a  warrant  for  the  imprisonment  of 
the  debtor,  without  giving  him  an  opportunity  of  being 
heard  as  to  the  cause  of  nonpayment  (d).  The  proper 
course,  therefore,  under  this  sixth  section,  is  to  make  an 
order  upon  the  agent,  and  then  to  call  on  the  master  to 
show  cause  why  a  distress  should  not  issue  against  his 
property.  The  justices  are  not  compelled  to  issue  a  dis- 
tress merely  because  they  have  decided  that  the  agent 
should  pay  the  servant's  wages.  For  if,  on  showing 
cause,  the  master  satisfies  the  justices  that  he  is  not 
liable,  or  that  the  alleged  agent  is  not  his  agent,  the 

(a)  3  A.  &  E.  433.  (6)  Id.  425,  (c)  4  C.  B.  507. 

{d)  On  the  main  point  decided,  see  Kinning  v.  Buchanany  8  C.B. 
271 :  AUey  v.  Dale,  10  C.  B.  62  ;  Dews  v.  Riley,  11  0.  B.  434 ;  aod 
Be  Gumming,  1  De  G.  M.  &  G.  567. 
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justices  would  not  issue  the  distress  against  his  goods. 
The  words  in  the  section,  "  shall  and  may,"  show  that 
the  power  is  discretionary ;  and  the  language  of  the 
section  seems  to  imply  that  the  same  justices  who  made 
the  first  order  should  preside  at  the  enquiry,  whether 
these  ulterior  proceedings  should  be  taken.  It  is  plain 
that  the  proceedings  will  be  quite  illusory,  if  the  master 
dishonor  the  draft  on  him  given  by  the  agent.  The  ob- 
jection to  the  complaint  was,  I  think,  not  one  of  sub- 
stance, and  was  cured,  because  the  whole  proceedings 
treated  it  as  the  debt  of  the  agent. 

It  appears  also  that  in  this  case  the  attorney  claimed 
to  be  heard,  and  the  magistrates  were  right  in  rejecting 
that  claim  as  a  matter  of  right. 

Order  to  be  amended  by  striking  out  the 
warrant  of  distress;  and  prohibition  to  go 
against  the  said  warrant  and  all  proceed- 
ings consequent  upon  the  same. 


1863. 


Ex   parte 

Ddxberry 

and  another. 


ZiMMLER  against  Manning. 


October  21. 


npHE  first  count  was  in  trover  for  certain  goods,     xhe  owner 
furniture,  bottles,  medicines,  chemicals,  and  trade  ^^  goods  can- 

not  justify 
fittings.     The  second  count  was  in  trespass,  and  alleged  entering  the 

that  the  defend  ant  broke  and  entered  a  certain  dwelling-  ag°fng°the 
house  of  the  plaintiff",  situate,  &c.,  and  remained  therein  latter's  con- 
for  a  long  time  against  the  plaintiff'*s  will,  and  removed,  taking°uch 
took,  and  carried  away  the  furniture,  bottles,  and  medi-  goods  without 
eines  of  the  plaintiff"  therein,  and  disposed  of  the  same  to  circumstances 
the  defendant's  own  use,  whereby,  &c.  thlf^  were''*' 

placed  there, 
and  connecting  A.  in  some  way  with  the  act. 

Xhe  first  count  of  the  declaration  was  trover  for  goods  ;  the  second  count  was 
for  breaking  and  entering  plaintiffs  house,  and  carrying  away  piaintifiTs  goods.  A 
plea  of  cross-action  alleged  that  the  plaintiff  having  notice  of  the  defendant's  title 
to  certain  goods  under  a  bill  of  sale,  and  havine  entered  into  possession  of  the  house 
in  which  were  the  goods  conveyed  by  the  said  biU  of  sale,  and  into  possession  of  the 
said  goods,  wrongfully  deprived  the  defendant  of  the  use  and  possession  of  those  goods, 
&nd  wrongfully  detained  the  same,  whereby  the  defendant  suffered  damages,  equal, 
&c.,  which  he  claims  to  set  off,  &c.  Averment  that  the  causes  of  action  in  tlie  plea, 
and  in  the  first  and  second  counts,  arose  out  of  the  same  transaction.  Held,  bad  as 
to  both  counts. 
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^^^'  The  fifth  plea  to  the  second  count,  as  to  the  breaking 

ZiMMLBR  and  entering, stated  thata  certain  indentureof  mortgage 
Manning.  ^'  ^^^^  ^^  ^^^  ^^^  made  between  J.  W.  Gunst  and  the 
defendant.  It  then  set  out  at  length  a  bill  of  sale 
between  these  parties,  from  which  it  appeared  that  the 
defendant  had  threatened  to  sue  J.  W.  Gunst  for  a  debt 
of  £450,  due  by  the  latter  to  the  former ;  and  that  J. 
W,  Gunst,  to  secure  the  payment  of  £450  and  interest, 
"bargained,  sold  and  assigned  unto  the  defendant  all  the 
goods,  chattels,  utensils,  live  stock,  agricultural  produce, 
crops, implements,  and  things  (particularly  specified  in  a 
schedule  appended  to  the  indenture),  in  and  about  or  be- 
longing to  the  land,  messuage,  or  dwelling-house  and 
shop,  and  premises,  now  in  the  occupation  of  J.  F. 
Gunst,  &C.,"  and  that  the  indenture  contained  the  usual 
provisos  and  covenants.  There  then  followed  the 
schedule  specifying  certain  goods  and  "all  other  the  live 
stock,  agricultural  produce,  goods  and  chattels,  the 
property  of  /.  W,  Gunst,  being  in  and  on  the  dwelling- 
house,  land,  and  premises,  &c.,  in  the  occupation  of  J. 
W.  Gunst!*  The  plea  then  averred  that  after  the  execu- 
tion of  the  indenture  by  J.  W,  Gunst,  the  plaintifl*herein 
purchased  the  interest  or  equity  of  redemption  of  /.  F. 
Gunst,  in  the  said  goods,  chattels,  and  effects  conveyed 
by  the  indenture  to  the  defendant,  and  entered  into 
possession  of  the  house  in  which  the  said  goods,  chattels, 
and  effects  were  (which  is  the  dwelling-house  in  the 
declaration  mentioned),  with  full  notice  of  the  defen- 
dant's right  in  and  to  the  said  goods,  chattels,  and 
effects,  and  because  the  sum  of  £450  mentioned  in  the 
indenture  was  due  and  owing  by  J.  W,  Gunst  to  the 
defendant,  and  also  interest,  &c.,  and  by  reason  of  the 
premises  the  defendant,  after  demand  and  refusal  of 
the  said  goods  to  the  defendant  by  the  plaintiff,  quietly 
entered  the  said  dwelling-house,  the  front  door  thereof 
being  open,  for  the  purpose  of  taking  possession  of  the 
said  goods,  chattels,  and  •  effects,  mentioned  in  the 
indenture  and  the  schedule,  which  are  the  breaking 
and  entering  in  the  second  count  alleged. 
Demurrer  and  joinder. 
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The  eleventh  plea  to  the  first  and  second  counts,  by         l^^- 
way  of  cross-action,  stated  that  the  defendant  sued  the      Zimmlbr 
plaintiff,  for  that  the  plaintiff*  having  notice  of  the  in-     Manning. 
denture  in  the  fifth  plea  set  forth,  and  having  entered 
into  possession  of  the  house  in  which  were  the  goods  by 
the  indenture  conveyed  to  the  defendant,  and  into  pos- 
session of  the  said  goods,  converted  to  his  own  use,  and 
wrongfully  deprived  the  defendant  of  the  use  and  pos- 
session of  those  goods,  and  wrongfully  detained  the  said 
goods,  and  by  reason  of  the  premises  the  defendant 
suffered  damages  equal  to  the  amount  of  the  plaintiflTs 
demand  in  the  first  and  second  counts,  and  which  the 
defendant  claimed  to  set  oflf against  suchdemand.  Aver- 
ment that  the  causes  of  action  in  the  plea  and  in  the  first 
and  second  counts  arose  out  of  the  same  transaction. 

Demurrer  and  joinder. 

Butler  in  support  of  the  demurrer  to  the  plea.  The 
plea  is  bad  and  does  not  disclose  any  answer  to  the 
trespass  complained  of.  Even  if  the  defendant  had  the 
permission  of  Gunat  to  enter  and  take  these  goods,  the 
plaintiff*,  who  may  be  landlord  of  these  premises,  would 
not  be  bound  by  such  permission  (a).  In  Anthony  v. 
Haney  (6)  it  was  held  that  to  trespass  for  entering  the 
plaintiff"s  close,  a  plea  alleging  that  the  defendants' 
goods  were  there,  and  that  the  delendants  entered  to 
take  them,  doing  no  unnecessary  damage,  without  show- 
ing the  circumstances  under  which  the  goods  were  placed 
there,  was  held  to  be  insufficient.  Howes  v.  Ball  (c) 
shows  that  whatever  may  be  the  effect  of  the  bill  of  sale, 
as  between  Gunat  and  the  defendant,  it  does  not  bind 
the  plaintiff!  In  that  case  A.  agreed  to  give  B.,  a 
coachmaker,  £100  for  a  coach,  and  to  pay  for  the  same 
by  four  bills  of  £25  each,  and  further,  that  B.  should 
have  a  claim  upon  the  coach  until  the  debt  was  paid ; 
the  bills  were  given,  but  the  first  waw  not  paid  when  it 
became  due.  A.  died,  and  his  administratrix  sent  the 
coach  to  B,  to  be  repaired.  B.  detained  it,  on  the  ground 
that  the  bills  had  not  been  paid.     The  Court  held,  in 

(a)  See  Taplin  v.  Florence,  10  C.  B.  762 ;  20  L.  J.  C.P.  137. 
(6)  8  BiDg.  186.  (c)  7  B.  &  a.  481. 
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1863.  an  action  of  trover  by  the  administratrix,  that  the  agree- 
ZiMMLBB  ment  operated  as  a  mere  license  from  A.  to  B.  to  take 
Manning  ^^®  coach,  if  the  bills  were  not  paid ;  that  it  was  not 
transferable,  and  that  the  coach  having  vested  in  the 
administratrix  by  operation  of  law,  the  defendant  was 
not  justified  in  detaining  it.  A  license  is  not  implied 
by  law  to  the  purchaser  of  goods  (although  sold  under 
an  execution  or  distress)  to  enter  upon  the  premises  of 
the  former  owner  to  take  them  away,  although  they  have 
remained  there  with  his  consent ;  William  v.  Morris  (a). 
But  as  was  done  in  Wood  v.  Manley  (6),  an  express 
agreement  that  the  purchaser  of  the  goods  might  enter 
upon  the  premises  when  he  pleased  in  order  to  remove 
them,  must  be  distinctly  shown.  How  could  the  plain- 
tiflf  be  bound,  even  assuming  there  was  such  an  agree- 
ment between  Gunst  and  the  defendant  ?  Spence  v. 
Rogers  (c)  was  also  relied  on. 

The  plea  of  cross-action  is  bad,  because  the  wrong 
therein  relied  on  cannot  arise  out  of  the  identical  cause 
of  action  relied  on  in  the  two  counts  to  which  it  is 
pleaded;  Dibbs  v.  Newcastle  Coal  and  Copper  Com- 
pany (d).  It  cannot  be  an  answer  to  the  trover  count, 
because  it  admits  the  goods  therein  referred  to  to  be  the 
plaintiff's,  and  must,  therefore,  refer  to  some  other  goods 
— and  it  is  clearly  no  answer  to  trespass  to  land. 

Sheppard  in  support  of  the  pleas.  The  plea  of  cross- 
action  alleges  that  the  causes  of  action  relied  on  in  that 
plea  arose  out  of  the  same  transaction  as  the  causes  of 
action  declared  upon.  [Stephen.CJ.  A  pleaof  cross-action 
is  a  plea  in  confession  and  avoidance.  This  plea  seems  to 
me  bad,  as  a  plea  to  the  first  count  in  trover,  because  it 
discloses  no  reason  why  the  plaintiff  is  not  entitled  to  his 
own  goods ;  and  it  is  bad  as  to  the  second  count  for 
breaking  and  entering, because  the  causesof  actioncould 
not  be  the  same.  If  A.  sued  B.  for  criminal  conversation, 
could  B.  plead,  as  matter  of  cross-action,  you  came  to  my 
house  to  get  possession  of  your  wife  and  you  gave  me  a 
beating  ?] 

ta)  8  M.  &  W.  488.  (b)  11  A.  &  E.  34. 

tc;  11  M.  &  W.  192.  (d)  1  Sup.  Ct.  R.,  C.  L.  248, 
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As  to  the  fifth  plea — the  owner  of  a  house  has  a  ^^^- 
right  to  use  force  to  get  possession  of  it,  Harvey  v.  Zimmlsb 
Brydges  (a)  ;  or  he  may  exercise  his  right  of  pulling  it  manning. 
down,  although  a  trespasser  be  within  it ;  Burling  v. 
Bead  (b).  If  a  right  of  recapture  exists  as  to  a  house, 
surely  it  must  exist  as  to  goods  in  the  house,  limited  so 
far  that  the  public  peace  be  not  endangered  by  reason 
of  its  forcible  assertion.  Further,  the  defendant  had  a 
property  in  these  goods,  and  they  being  upon  the  pre- 
mises of  the  plaintiff,  he  had  a  right  to  enter  for  the 
purpose  of  removing  them.  It  has  recently  been 
decided  that  if  A.  is  the  owner  of  a  chattel,  and  entitled 
to  the  possession  of  it,  and  B.  wrongfully  detained  it 
from  A.  after  request,  A.  in  law  has  the  possession,  and 
B.'s  wrongful  detention  against  A/s  request  is  no 
possession,  but  is  the  same  violation  of  the  right  of 
property  as  the  taking  of  the  chattel  out  of  the  actual 
possession  of  A.,  and  A.  (or  his  servants  acting  under 
his  command)  is  justified  in  using  force  sufficient  to 
defend  his  right  and  retake  the  chattel ;  Blades  v. 
Higgs  (c).  The  same  principle  authorized  the  defen- 
dant to  enter  a  house  when  the  door  was  open,  and 
take  his  goods  which  were  there,  the  plaintiff,  the 
owner  of  the  house,  having  notice  that  the  goods 
belonged  to  the  defendant.  It  cannot  be  that  goods 
belonging  to  A.  may  be  taken  by  A.  from  B.  if  they  are 
in  B.'s  possession,  but  cannot  be  taken  from  B.'s  house, 
althoupfh  the  door  is  open  and  B.  not  there.  If  the 
plaintiff  had  placed  the  defendant's  goods  upon  his  land, 
it  has  been  decided  that  he  would  have  given  the 
defendant  an  implied  license  to  enter  for  the  purpose 
of  retaking  them,  Patrick  v.  Colerick  {d) ;  and  the 
same  authority  will  be  implied  under  the  circumstances 
that  are  disclosed  on  these  pleadings.  The  plaintiff  took 
possession  of  the  house  subject  to  the  defendant  s  right 
to  take  possession  of  these  goods,  and  by  allowing  them 
to  remain  there  impliedly'assented  to  the  latter  exercis- 
ing his  right  of  recaption.     He  referred  to  FitzherberVa 

(a)  U  M.  &  W.  442 ;  see  Pollen  v.  Brewer,  7  C.B.N.S.  371 ;  6 
Jur.  N.S.  509.  (6>  H  Q.B.  904. 

(c)  30  L.J.C.P.  347 ;  see  CoIHjis  v.  Thomas,  1  F.  &  F.  416. 

(d)  3  M.  &  W.  483. 
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1^^-        Natwra  Breviwm  (a),  Viner'a  Abridgment  (6),  Lewis 
ZiMMLBR      V.  Ponsford  (c). 


V, 
IllANNINa. 


Butler  in  reply. 

Per  Curiam.  As  to  the  eleventh  plea,  it  is  bad  as 
to  the  first  count,  because  it  does  not  admit  but  denies 
any  cause  of  action  in  the  plaintiff,  and  therefore 
shows  nothing  against  which  fche  defendant  had  or 
can  have  any  set  off.  As  to  the  second  count  it  is  also 
bad,  because  it  does  not  spring  out  of  the  same  trans- 
action or  matter.     As  to  the  fifth  plea. 

Cur,  ad,  vuit  (d) 

Stephen,  0.  J., gavejudgraent  in  this  case  as  follows:— 

According  to  Hai^ey  v.  Brydges  (c),  sustained  by 
the  Exchequer  Chamber  (/),  it  is  a  good  answer  to  an 
action  of  trespass  for  entering  a  dwelling-house,  and 
turning  the  plaintiff  and  his  family  out  of  it,  that  the 
house  belonged  to  the  defendant,  and  that  he  entered 
into  it  accordingly  in  exercise  of  his  right.  And  it 
makes  no  difierence,  it  appears,  that  the  defendant  in 
so  doing  committed  a  breach  of  the  peace,  or  that  the 
plaintiff  and  his  family  were  actually  in  the  house 
when  the  entry  was  effected  ;  Burling  v.  Read  (jg).  So, 
in  Blades  v.  Higga  (h),  the  owner  of  a  chattel  in  the 
manual  possession  of  another  may,  after  demand  and 
refusal,  take  it  from  the  latter  by  force.  For,  in  such 
cases,  as  explained  in  the  judgment  of  Erie,  C.J.,  the 
legal  possession  of  the  chattel  demanded  is  in  its 
rightful  owner ;  who,  therefore,  in  effect,  uses  the  force 
in  defence  of  that  possession. 

Buttheowner  of  goods  cannot  justify  taking  them  on 
the  land  of  a  third  person,  (entering  against  the  latter 's 

(a)  248  H.  (b)  I.  a.  (c)  8  C.  &  P.  687. 

(d)  The  foUowing  is  a  note  to  Webb  v.  Beavan,  6  M.  &  G.  1056— 
^  So  entry  upon  the  plaintiff's  land  ^ould  appear  to  be  lawfal  if  the 
defendant's  goods  were  brought  there  with  the  privity  of  the  plain- 
tiff, or  it  would  seem  if  brought  there  by  any  person  who  was  upon 
the  close,  with  the  permission  of  the  plaintiff. 

(e)  14  M.  &  W.  442.  (/)  1  Exch.  262. 
{g)  11  Q.B.  908.                                       (A)  30  L.J.aP.  355. 
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consent),  without  showing  the  circumstances  under 
which  they  were  placed  there,  and  connecting  the  land-  Zimmlkb 
bolder  in  some  way  with  the  act ;  Anthony  v.  Haney  Maiyning. 
(a).  If  the  owner  of  the  land  had  wrongfully  conveyed 
them  there,  the  entry  and  recaption  would  then  be  law- 
ful ;  for  he  makes  the  entry  necessary  by  his  own  act ; 
Vin,  Ab,  Trespass  (b),  Patrick  v.  Colerick  (c).  So,  in 
some  peculiar  cases,  where  a  man's  goods  came  by 
accident  on  to  another's  land;  Br.  L,  Max,  ^rd  Ed,  (d). 
Again,  in  certain  cases,  the  law  implies  a  license  by  the 
owner  of  land  to  enter  on  it,  for  the  purpose  of  taking 
goods  there  ;  as,  for  instance,  where  he  has  sold  those 
goods,  being  at  the  time  on  his  land.  And  it  might 
probably  have  been  successfully  contended,  therefore, 
that  such  a  license  would  be  implied  as  against  Ounst, 
the  occupier  of  the  house  at  the  time  of  his  mortgage 
of  the  goods,  the  subject  of  this  action. 

The  present  plaintiff,  however,  although  he  acquired 
those  goods  from  Gunst,  and  at  the  time  knew  of  the 
defendant's  title  as  mortgagee,  occupies  the  house  (it 
must  be  assumed  on  those  pleadings)  by  a  title  para- 
mount of  his  own;  and  the  goods  come  into  the  plaintiff's 
possession  lawfully,  for  they  were  there  at  the  time  of 
his  entry  into  the  house.  He  was  no  party  to  the  mort- 
gage, and  he  claims  nothing  in  the  goods  under  the  de- 
fendant; between  whom  and  himself  there  is  no  privity. 
It  is  not  to  be  inferred,  therefore,  that  the  plaintiff  gave 
any  license  to  the  defendant  to  enter  and  take  those 
goods, on  the  happening  of  the  event  which  entitled  the 
latter  to  their  possession ;   Williams  v.  Morris  (e) 

The  justification,  as  to  entering  the  plaintiff^s  house 
for  the  purpose  of  taking  the  goods  in  question,  conse- 
quently, fails ;  and  he  will  accordingly  have  judgment, 
on  this  record,  on  the  plea  demurred  to. 

Judgment  for  the  plaintiff. 

(a)  8  Bing.  186.  (6)  H.  s.  2. 

(c)  3  M.  &  W.  485.  (d)  p,  273. 

(e)  8  M.  &  W.  493. 
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1863. 


Oct.  16,19. 


Thompson  against  Thompson. 


Toan  action  A  SSUMPSIT  by  the  drawer  and  payee  of  an  overdue 
drawer  and  ^^^  and  dishonored  bill  of  exchange  for  £1120,  pay- 
of  excha*  e"  ^^^®  ^  ^^^^^  against  the  acceptor.  Pleas  1.  That  the 
payable  to  plaintiff  was  not  the  holder.  2.  That  it  was  an 
tLl'ccepto'r?  accommodation  acceptance. 

Replication  to  the  first  plea,  on  equitable  grounds, 
stated  that  the  bill  of  exchange  sued  upon  was  pursuant 
to  an  agreement  between  the  plaintiff  and  one  Shervnn, 
it  wM  inlc*'  <irawn  by  the  plaintiff  upon  the  defendant,  in  order  to 
secure  to  Shenvin  the  payment  of  a  part  of  the  purchase 
money  for  a  certain  station,  and  certain  cattle,  sheep, 
and  other  property  of  Sherwin,he{ore  then  conveyed  by 
Skerwin  in  consideration  of  such  purchase  money  to  the 
plaintiff.  It  then  stated  that  the  defendant  had  full  and 
due  notice  and  knowledge  of  the  premises,  and  with  such 
an  agreement  notice  and  knowledge  the  defendant  then  agreed  to  and 
betwwn  jj^  accept  the  said  bill  of  exchange,  and  the  same  was 

thereupon  delivered  by  the  -plaintiS  to  Shenvin  as  and 
for  such  security  as  aforesaid,  of  which  deli  very  for  such 
security  the  defendant  had  also  full  and  due  notice  and 
knowledge.  It  then  averred  that  at  the  time  of  the 
delivery  of  the  said  bill  to  Sherwin,  the  same  was  not 
endorsed  by  the  plaintiff,  and  that  Sherwin  afterwards 
applied  to  and  requested  the  plaintiff  to  endorse  the  said 


pleaded  first 
that  A.  was 
not  the 
holder ;  and 


commodation 
acceptance. 
The  repli- 
cation to 
these  pleas, 
on  equitable 
grounds, 
stated  that 
the  bill  was, 


drawn  by  A. 
upon  the  de- 
fendant, to 
secure  to  S. 
the  payment 
of  the  pur- 
chase money 
of  a  station 
before  then 
conveyed  by 
S.,  in  con- 
sideration of 

suuh  purchase  money  to  A.;  and  that  the  defendant,  with  notice  of  the  premises, 
agreed  to  and  did  accept  the  said  bill,  and  the  same  was  thereupon  delivered  by  A. 
to  S.  as  such  security,  of  which  delivery  for  such  security  the  defendant  had  notice. 
Averment,  that  at  the  time  of  the  delivery  of  the  hill  by  A.  to  S.  it  was  not  endorsed 
by  A.,  and  that  S.  afterwards  requested  A.  to  endorse,  to  perfect  such  security;  and 
that  A.,  at  the  instance  of  and  in  collusion  with  the  defendant,  and  with  the  intent 
to  prevent  S.  from  realising  his  security  and  recovering  on  the  bill,  refused  to  endorse 
the  same ;  and  that  A.  had  never  endorsed  the  bill  of  which  the  defendant  had 
notice.  Averment,  that  this  action  was  brought  by  S.  in  the  name  of  A  for  and  on 
behalf  of  S.,  and  that  A.  has  not  and  never  had  any  interest  in  the  result  of  this 
action  ;  and  the  same  is  commenced  and  is  carried  on  for  the  sole  use  and  benefit 
and  at  the  sole  expense  and  cost  of  S. 

Held  that  the  replication  was  bad,  and  that  as  on  these  pleadings  A.  had  no 
legal  claim  on  the  bill  against  the  defendant,  S..  although  the  transferree  for  valae 
could  not  recover  in  his  name  on  the  bill,  in  a  Court  of  law,  without  endorsement 
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bill  in  order  to  perfect  such  security  as  aforesaid ;  and        1863. 
the  plaintiff,  at  the  instance  of  and  in  collusion  with  the     Thompson 
defendant,  and  with  the  intent  to  prevent  Sherwin  from     Thompson 
realizing  his  said  security  and  recovering  on  the  said 
bill,  refused  to  endorse  the  same.     Averment,  that  he 
(the  plaintiff)  never  endorsed  the  said  bill  of  exchange 
to  Sherwin,  or  at  all,  of  which  want  of  endorsement  the 
defendant  had  also  full  and  due  notice  and  knowledge. 
And  that  this  action  is  brought  by  Sherwin  in  the  name 
of  the  plaintiff,  for  and  on  behalf  of  Shermin ;  and  the 
plaintiff  has  not  and  never  had  any  interest  whatever  in 
the  result  of  this  action,  and  the  same  has  been  com- 
menced and  is  carried  on  for  the  sole  use  and  benefit, 
and  at  the  sole  expense  and  cost  of  Shei^win, 

Demurrer  and  joinder. 

The  same  replication  was  pleaded  to  the  second  plea, 
and  was  also  demurred  to. 

Stephen  in  support  of  the  demurrer.  The  question 
is,  whether  under  the  circumstances  disclosed  by  these 
pleadings  a  Court  of  Equity  would  grant  a  perpetual  in- 
junction ?  The  neglect  or  refusal  of  the  plaintiff  to 
endorse  the  bill, and  the  consequent  inability  of  Sherwin 
to  sue  in  his  own  name,  does  not  enable  him  to  sue  in 
the  plaintiff's  name,  or  at  all  events  to  deprive  the  de- 
fendant of  any  valid  defence  as  against  the  plaintiff. 
It  does  not  appear  that  any  legal  measures  have  been 
taken  to  compel  the  plaintiff  to  endorse  the  bill,  and 
consistently  with  the  allegations  in  the  replication  it 
might  have  been  and  still  may  be  endorsed  to  SAermn. 
It  is  consistent  with  the  facts  disclosed  that  the  plaintiff 
has  just  and  legal  grounds  for  neglecting  to  endorse  the 
bill,  and  declining  to  direct  the  defendant  to  pay  the 
same.  It  is  not  alleged  that  the  purchase  money  is  not 
paid.  If  the  defendant  were  compelled  to  pay  the  plain- 
tiff, he  would  be  compelled  to  pay  to  one  to  whom  he 
never  contracted  to  pay,  and  as  Sherwin  is  in  possession 
of  the  bill  he  would  be  compelled  to  pay  to  one  who  is 
not  in  possession  of  the  bill,  and  who  cannot,  therefore, 
deliver  it  to  him  upon  such  payment.   [  Wise,  J.,  referred 
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_  to  Thames  Ironwork  Co.  v.  R.  M.  S.  Co.  (a)].  The 
Thompson  defendant  only  incurred  a  liability  under  circumstances 
Thompson  which  have  not  occurred.  The  defendant  cannot  prevent 
the  plaintiff  endorsing  this  bill.  A  Court  of  Equity 
would  not,  by  injunction,  restrain  the  defendant  from 
relying  on  these  pleas.  The  plaintiff  is  the  purchaser 
of  the  land,  and  is  the  person  primarily  liable  to  pay  the 
money  secured  by  the  bill  to  Sherwin;  and  the  de- 
fendant is  only  liable  as  his  surety.  Sherwin  has  his 
remedy  against  the  plaintiff,  he  can  sue  him  for  damages 
for  not  endorsing,  or  he  can  sue  him  for  the  purchase 
money.  But  it  is  submitted  that  a  Court  of  Equity 
would  never  relieve  Sherwin  as  against  the  surety, 
unless  he  could  show  that  he  had  taken  some  steps 
against  the  principal.  The  defendant  is  not  legally 
liable;  and  in  a  Court  of  Equity  he  would  be  considered 
as  a  surety  only  for  the  plaintift,  and  the  claim  of 
Sherwin  would  then  be  an  equitable  one,  which  cannot 
be  set  up  in  a  Court  of  law.  It  does  not  appear  that 
the  alleged  conveyance  or  the  agreement,  which  resulted 
in  such  conveyance,  was  made  on  the  faith  of  obtaining 
the  defendant's  acceptance,  or  in  any  way  induced  by  ifc, 
nor  that  the  defendant  was  a  party  to  any  such  agree- 
ment, or  that  any  consideration  passed  from  either  Sher- 
win or  the  plaintiff  for  the  defendant's  acceptance. 

Barley  in  support  of  the  replication.  The  nominal 
plaintiff  has  a  legal  right  to  recover,  and  Sherwin  may 
sue  in  his  name.  A  bill  payable  to  the  order  of  a  certain 
person,  or  to  that  person  or  order,  or  assigns,  or  the 
drawer's  order,  is  transferable  in  the  first  instance  only 
by  endorsement ;  and  if  the  beneficial  interest  be  trans- 
ferred, but  there  has  been  no  endorsement,  the  action 
must  be  brought  in  the  name  of  the  payee ;  Chitiy  on 
Bills  (b).  In  Pease  v.  Hirst,  a  promissory  note  pay- 
able to  Pease,  Harrison  &  Co,,  or  order,  was  given  by 
the  defendant  as  a  security  to  a  banking  house  of  that 
name,  consisting  of  five  members ;  two  of  whom  having 
retired,  and  two  new  partners  having  been  admitted,  a 

a)  31  L.  J,  C.  P.  169.  (6)  p.  161. 
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balance  was  struck  between  the  old  and  new  firm,  and  ^^^- 
the  defendant's  account  transferred  in  the  books  from  Thompson 
the  old  to  the  new  tirm,  and  the  promissory  note  handed  Thompson. 
over  to  the  new  firm,  but  was  not  indorsed  to  them. 
It  was  held  that  the  action  on  the  note  was  properly 
brought  in  the  name  of  the  payees  of  the  note,  that 
is  the  members  of  the  old  firm.  And  in  giving  judg- 
ment, Bayley,  J.,  says,  "  It  is  said  that  the  action  is 
not  properly  brought  in  the  names  of  the  plaintiflfs. 
It  appears  that  when  a  change  in  the  firm  of  the 
banking  bouse  took  place,  the  note  was  transferred  in 
account  from  the  old  to  the  new  firm,  and  interest  was 
paid  by  J.  Hirst  (the  defendant)  from  time  to  time  to 
the  diflferent  firms,  as  if  it  was  a  debt  due  to  the  per- 
sons successively  constituting  that  firm.  It  is  said 
that  the  note  was  considered  by  all  parties  to  be  for 
the  benefit  of  the  new  house ;  and,  therefore,  that  the 
persons  who  are  now  partners  in  the  banking  house 
must  sue.  It  seems  to  me  that  the  action  has  been 
rightly  brought  in  the  names  of  the  members  of  the 
firm  to  whom  the  note  was  given.  If  the  note  had 
bean  endorsed  to  the  new  firms,  then  the  action  must 
have  been  brought  in  the  names  of  the  indorsees ;  but 
not  having  been  so  indorsed,  the  action  -is  properly 
brought  in  the  name  of  the  original  payees  for  the 
benefit  of  the  parties  interested."  And  Littledale,  J., 
adds,  "although  all  the  securities  belonging  to  the  old 
firm  were  handed  over  to  the  new  firm,  still  the  persons 
entitled  to  the  legal  interest  in  those  securities  must 
sue  upon  them."  It  is  contended  that  where  a  bill 
has  been  delivered  for  valuable  consideration,  as  must 
be  taken  to  be  the  case  on  these  pleadings,  the  en- 
dorsement is  mere  form,  and  is  not  necessary  to 
enable  the  transferree  to  recover  on  the  bill  in  an 
action  at  law.  If  a  man  has  delivered  a  bill  without 
endorsing  it,  where  it  was  intended  that  it  should  be 
endorsed,  he  is  liable  to  action  if  he  refuses  to  endorse 
it,  Rose  V.  Sims  (a);  but  the  measure  of  damages 
would  not  necessarily  be  the  amount  of  the  bill,  and 
in  such  a  case  he  or  his  personal  representatives  may 

(a)  1  B.  &  Ad.  521. 


V. 

Thompson. 
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1863.  also  be  compelled  by  a  Court  of  Equity  to  indorse ; 
Thompson  Watkins  v.  Maide  (a).  It  has  been  decided  that  if  a 
trader,  previously  to  an  act  of  bankruptcy,  deliver  a 
bill  to  another  for  valuable  consideration,  and  forget 
to  endorse  it,  he  may  endorse  it  after  he  has  become 
bankrupt,  Smith  v.  PickeHng  (6) ;  or  his  assignees,  if 
they  refuse,  may  be  compelled  to  do  so  with  costs 
by  a  Court  of  Equity ;  Ex  parte  Gi^eening  (c).  But 
Pease  v.  Uirat  shows  that  this  endorsement  is  unne- 
cessary ;  and  that  here  as  the  consideration  is  admitted, 
Sherwin,  being  the  party  interested,  can  sue  in  the 
name  of  the  payee.  Hammond  v.  Messenger  (d)  sup- 
ports this  argument;  for  it  shows  that  a  Court  of 
Equity  will  not  allow  a  bill  to  be  filed  in  the  first 
nst<ance  against  a  debtor,  by  the  assignee  of  a  debt, 
because  the  assignee,  although  he  may  not  sue  in  his 
own  name  in  a  Court  of  law,  yet  he  may  sue  in  the 
name  of  his  assignor.  But  if  special  circumstances 
are  stated  in  the  bill  as  that  the  assignor  refuses  to 
allow  the  assignee  to  sue  in  his  name  at  law,  or  is 
doing,  or  has  done,  anything  to  prevent  his  recovering 
in  such  suit,  then  the  Court  of  Equity  will  afford 
relief  to  the  assignee  against  the  debtor  (e),  [  Wise^  J. 
The  holder  is  the  only  person  entitled  to  recover,  and 
the  holder  must  be  in  actual  or  constructive  possession 
of  the  bill ;  but  a  person  who  has  no  interest  in  the 
bill,  nor  possession  of  it,  but  only  lends  his  name  for 
the  purpose  of  suing  upon  it  is  not  entitled  to  recover 
(/).  In  the  present  case  the  plaintiff  is  not  the 
holder.]  It  is  submitted  that  Sherwin  is  the  holder; 
that  he  is  in  actual  and  constructive  possession  of  the 
bill,  and  that  he  has  an  interest  in  it.  B  ut  he  sues  in 
the  name  of  the  person  who  transferred  it  to  him ; 
because  such  transfer  gives  him  an  implied  authority 
to  do  so  in  the  same  way  as  an  assignee  is  entitled 
to  sue  at  law  in  the  name  of  his  assignor.  Story 
in  his  work  on  Bills  (gr),  lays  it  down  that  if  there 
be  an  assignment  of  a  bill  payable  to  order  without  an 

(a)  2  Jac.  &  W.  242  ;  but  see  Edge  v.  Bumford,  31  L.J.  Ch.  805. 
(6)  Peake  69.  (c)  13  Ves.  206. 

(d)  9  Sim.  327.  (e)  See  Story's  Eq.  J.,  sect.  1057  a. 

(/)  See  EmmeU  v.  ToUenham,  8  Exch.  884 ;  22  L.  J.  Ex.  233. 
{g)  8. 201. 
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indorsement,  the  holder  acquires  the  same  rights  as  ^^^- 
he  would  acquire  upon  an  assignment  of  a  bill  not  Thompson 
negotiable;  and  he  is  entitled  if  the  transfer  be  bona  fide  Thompson. 
made  for  a  valuable  consideration,  "  to  maintain  an 
action  at  law  thereon,  in  the  name  of  the  assignor 
against  the  antecedent  parties ;  and  if  he  recovers,  he 
will  be  entitled  to  hold  the  proceeds  for  his  own  use"  (a); 
and  the  same  doctrine  is  laid  down  in  Story  on  Prorais- 
8ory  Notes  (6).  By  the  Common  Law  a  chose  in  action 
is  not  assignable  so  as  to  furnish  the  assignee  with  a 
right  to  sue  in  his  own  name  against  the  debtor.  By 
the  law  merchant  a  bill  of  exchange  payable  to  order, 
though  it  be  a  chose  in  action  is  assignable  by  indorse- 
ment so  as  to  vest  the  interest  therein  in  the  indorsee, 
and  enable  him^to  sue  thereon  in  his  own  name.  But  it 
is  submitted  that  the  holder  of  such  a  bill,  although  he 
be  entitled  to  sue  thereon  in  his  own  name,  if  it  be 
endorsed,  is  not  deprived  of  his  right  to  sue  in  his 
assignee's  name  if  it  be  not  indorsed. 

Sherwin's  position  is  that  of  a  cestuique  trust  for 
whom  the  nominal  plaintiff  is  a  trustee.  The  replica- 
tion is  founded  on  De  Pothonier  v.  Mattos  (c),  and  is 
pleaded  in  support  of  an  equitable  claim  advanced 
under  a  legal  title  against  a  defence  available  only  as 
against  such  legal  title  (d).  Sherwin  would  be 
entitled  in  equity  to  an  injunction  to  restrain  the 
defendant  from  setting  up  these  pleas. 

Before  the  Common  Law  Procedure  Act  the  Courts 
of  Common  Law  would  have  exercised  their  equitable 
jurisdiction,  and  restrained  the  defendant ^from  thus 
pleading,  on  the  ground  that  they  are  a  fraud  upon  a 
third  person,  Sherwin,  who  was  seeking  to  enforce  a 
demand  against  the  defendant,  and  that  the  latter  was 
himself  a  party  to  the  fraud  (e).  And  the  same  object 
can  since  that  statute  be  obtained  by  an  equitable  repli- 
cation. In  InneU  v.  Newman  (/)  it  appeared  that  a 
husband,  who  was  separated  from  his  wife,  covenanted 

(o)  8. 199.  (6)  p.  120.        (c)  27  L.  J.  Q.  B.  260. 

(d)  Day's  Common  Law  Procedure  Acts,  245. 
(6)  See  PhUlips  v.  Clagett,  11  M.  &  W.  84. 
(/)  4B.&Ald.  419. 
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^Q^'  that  he  would  not  do  any  act  to  impede  the  operation 
Thompson  of  the  deed  of  separation,  but  would  ratify  all  lawful  or 
Thompson,  ^q^i^^'ble  proceedings  to  be  brought  in  his  or  their  names, 
and  the  wife  having  as  executrix  of  R.M.  commenced 
an  action  on  a  promissory  note  against  the  defendants 
in  the  names  of  her  husband  and  herself,  the  husband 
released  the  debt,  which  release  was  pleaded.  But  the 
Court  ordered  such  plea  to  be  taken  off  the  record,  and 
the  release  to  be  given  up  to  be  cancelled,  because  the 
husband  was  only  named  for  conformity,  and  ought  not 
to  be  allowed  to  release  the  debt,  in  fraud  of  those 
beneBcially  interested  (a).  Legh  v.  Legh  (6),  Payne  v. 
Rogers  (c).  If  the  replication  be  not  a  sufficient  answer 
to  the  plea,  Sherwin,  who  is  the  real  plaintiff,  will  be 
deprived  of  the  power  of  obtaining  at  law  that  for 
which  he  has  given  good  consideration. 

The  replication  is  not  a  departure  from,  and  does  not 
contradict  the  declaration.  But  the  defendant  by  his 
pleas  having  introduced  new  matter  as  was  done  in 
De  Pothonier  v.  Mattoa,  this  replication  shows  that  it 
is  inequitable  for  the  defendant  to  be  allowed  to  set  up 
such  matter  as  an  answer  to  the  claim  upon  the  bill. 

The  defendant  as  acceptor  is  primarily  liable  on  this 
instrument,  and  not  merely  as  surety.  In  Pocley  v. 
Hut^adine  (d),  following  Strong  v.  Foster  (e),  it  was 
laid  down,  that  the  rule  that  a  written  agreement  could 
not  be  varied  by  parol  evidence,  was  the  same  both  in 
law  and  equity;  and  the  instrument  itself  only  can  be 
looked  at  to  see  whether  the  relation  of  principal  and 
surety  exists.  Parol  evidence  cannot  be  allowed  to 
show  that  the  contract  of  a  party  to  a  bill  or  note  was 
intended,  when  it  was  made,  to  be  different  from  what 
it  appears  to  be  on  the  face  of  the  instrument. 

It  is  unnecessary  to  allege  that  the  purchase-money 
has  not  been  paid,  because  Sherwin  being  the  holder 
of  the  bill  of  exchange,  it  must  be  presumed  that  it  has 
not  been  paid. 

(a)  See  Phillips  v.  Clagett,  11  M.  A  W.  84. 

(6)  1  B.  &  P.  447.  (c)  Dougl.  407. 

(d)  26  L  J.  Q.  B.  156.        («)  17  C.  B.  207  ;  26  L.  J.  C.  P.  186. 
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It  is  alao  a  good  replication  to  the  second  plea,  because        1863. 
by  demnrring  it  is  admitted  that  there  is  a  valuable     Thomfbon 
consideration  moying  as  between  the  defendant  and  a    thoioton 
third  person,  although  not  as  between  himself  and  the 
plaintiff.    When  the  bill  is  in  the  hands  of  a  third 
person,  who  has  given  value  for  it,  whether  he  became 
the  holder  before  or  after  it  was  due,  the  acceptance  will 
in  general  bind  the  acceptor,  though  he  receive  no  con- 
sideration, and  although  the  holder  knew  that  circum- 
stance (a),  and  the  replication  may  also  be  supported  as 
denying  the  want  of  consideration. 

Stephen  in  reply.  Peaae  v.  Ewrst  is  not  cited  in  the 
cases  where  this  kind  of  point  has  arisen,  nor  in  ByUs  on; 
Bills,  as  an  authority  for  the  proposition  contended  for. 
But  (b)  it  is  laid  down  in  Byles  on  Bills,  that  ''  if  the 
payee  of  a  bill  payable  to  order  neglect  to  indorse,  the 
holder  has  no  remedy  in  his  own  name  against  any  person 
but  him  iromVhom  he  received  it.'*  In  the  recent  case  of 
Aneona  v.  Ma/rJcs  (0),  the  law  is  laid  down  in  accordance 
with  Emmett  v.  ToUenJMm  (d),  that  to  entitle  the  plain- 
tiff to  sue  on  a  bill,  although  it  is  not  necessary  that  he 
be  the  absolute  owner,  yet  he  must  have  an  interest  in 
the  bill,  coupled  with  possession,  either  actual  or  con- 
structive. [MUford,  J.,  referred  to  the  judgment  of 
Byles,  J.,  in  Earrop  v.  Fisher  (e).]  It  is  contended  that 
Sherum  took  the  bill,  subject  to  all  its  legal  conse- 
quences; and  that  there  is  nothing  fraudulent  in  the 
defendant  relying  as  a  defence  upon  the  absence  of  an 
indorsement,  which  he  is  under  no  legal  obligation  to 
obtain.  In  De  Pothonier  v.  Mattes,  the  defendant  was 
under  an  obligation  to  pay  either  the  assignor  or  the 
assignee  after  notice  of  the  assignment.  But  the  present 
defendant  is  under  no  such  obligation;  he  is  not  getting 
rid  of  any  liability,  legal  or  equitable ;  and  no  fraud  or 
collusion  on  his  part  is  disclosed  on  these  pleadings.  In 
Pocletf  V.  Harradine  (/)  it  was  shown  by  the  plea  that  the 

(a)  Chitty  on  BiUs  204.    (ft)  7  Ed.,  p.  132.  [1857.] 

(e)  81  L.  J.  Ex.  167.      (d)  8  Ezoh.  884 ;  22  L.  J.  Ex.  281. 

(«)  7  Jut.  N.  8.  1060 ;  S.  C,  80  L.  J.  C.  P.  288. 

(/)  7  £.  &  B.  481 ;  26  L.  J.  Q.  B.  156. 

B— 2 


Thoufson. 
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1863.  defendant^  the  maker  of  a  promissory  note,  was  a  surety 
Thompson  ^^^  &  third  person ;  and  it  was  held  that,  as  that  was 
J^^  known  to  the  creditor  (the  plaintiff  in  the  case),  the 
defendant  was  discharged  by  the  plaintiff  haying  given 
time  to  such  third  person.  In  Eqnity,  snreties  are 
entitled,  after  a  debt  is  dne,  to  compel  the  creditor  to 
sue  for  and  obtain  the  debt  from  the  principal,  Lawson 
V.  Wright  (a).  Story's  Equity  Jurisprudence  (6).  And  if 
Sherwin  were  proceeding  in  Equity  against  the  defen- 
dant he  would  be  obliged  to  show  not  only  that  the  pu^ 
chase  money  had  not  been  paid,  but  also  tiiat  th&  present 
plaintiff  was  unable  to  pay  it. 

Stephen,  C.  J.    I  am  so  clearly  of  opinion  that  the 
replication  is  bad,  that  I  do  not  think  we  ought  to 
reserve  the  case  for  further  consideration.    If  the  plain- 
tiff, the  vendee  of  the  land,  could  now  sue  the  defendant 
and  succeed  in  this  suit,  Sherwin  would  probably  be 
entitled  to  use  his  name,  and  so  recover  against  the 
defendant.  In  other  words,  if  the  plaintiff  had  had  a  valid 
and  indefeasible  right  of  action  on  this  bill  against  the 
defendant  vested  in  him,  Sherwin  being  the  transferree 
of  that  right   for  valuable  consideration    might  have 
brought  an  action  on  this  bill  in  the  name  of  the  plain- 
tiff.    Bat  the  pleadings  show  that  the  plaintiff  had 
not  any  such  indefeasible  right  to  sue  this  defendant, 
because  no  consideration  passed  between  the  plaintiff 
and  the  defendant.    This  Court  cannot  add  Sherwin's 
equitable  rights  to  whatever  may  be  the  rights  of  the 
payee,  and  so  confer  on  the  present  plaintiff  a  title  which 
he  never  has  possessed.    Not  only  has  no  consideration 
ever  passed  between  the  plaintiff  and  defendant,  but  the 
plaintiff  was  never  the  holder  of  the  instrument,  as  it 
was  immediately  handed  over  to  Sherwin;  the  indorse- 
ment having  been   then  omitted  by  an  oversight^  and 
now  intentionally  withheld.    It  has  been  decided  by  this 
Court  that  a  plaintiff,  who  was  the  holder  of  a  promis- 
sory note,  and  suing  as  trustee  for  a  third  party,  between 

(a)  1  Cox's  Eq.  Ca.  275.  (&)  b.  327. 


V. 

Tbompbon. 
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whom  and  the  defendant,  who  was  the  maker,  a  good  1863. 
consideration  existed,  might  recover  thereon  in  a  Gonrt  THoiiPsoir 
of  law.  Bnt  here  the  plaintiff  is  not,  and  never  was,  a 
trustee  for  Shermn,  whose  remedy  is,  I  think,  in  Equity 
only,  unless  indeed  by  action  against  the  payee  for  not 
endorsing,  a  remedy  which  would  probably  be  ineffectual. 
I  may  add  that  these  pleadings  do  not  disclose  a  good 
ground  for  the  interference  of  a  Court  of  Equity,  because 
it  is  not  alleged  that  the  purchase  money  has  not  been 
paid ;  but  I  am  otherwise  satisfied  that  the  demurrer  to 
this  replication  must  be  sustained.  In  a  very  recent 
case.  Whistler  v.  Forster  (a),  in  which  the  plaintiff  was 
the  holder  without  endorsement  of  a  draft  payable  to 
order,  Erie,  C.  J.  says,  *Hhe  endorsement  was,  however, 
omitted  at  the  time  the  instrument  was  so  handed  over 
to  the  plaintiff;  and  the  right,  therefore,  of  the  plaintiff 
at  that  time  was  the  same  as  if  an  ordinary  chattel  had 
passed  to  him  by  an  equitable  and  not  a  legal  assign- 
ment, and  consequently  the  plaintiff  had  then  all  the 
rights  which  OriffUhs  (the  transferror  in  that  case) 
could  contey  and  no  more." 

MiLFOBD,  J.,  concurred. 

Wise,  J.  If  the  plaintiff's  argument  were  right,  it 
would  be  to  give  to  the  party  who  holds  a  document, 
not  having  the  character  of  a  negotiable  instrument,  all 
the  rights  possessed  by  the  holder  of  such  an  instrument. 
But  there  being  no  endorsement  by  the  plaintiff,  Sher- 
win  only  acquired  the  rights  the  plaintiff  had  and  no 
more.  The  plaintiff  had  no  legal  claim  against'  the 
acceptor  on  this  bill,  and,  therefore,  treating  it  as  a  chose 
in  action,  the  plaintiff  has  not  transferred  to  Sherwin  any 
title  to  sue  on  this  bill.  The  case  of  The  Thames  Iron- 
works  and  Shipbuilding  Co.  v.  The  il.  M.  8.  Co.  shows 
that  there  are  limits  to  equitable  replications.  Sherwin 
may  have  a  right  to  redress  in  a  Court  of  Equity ;  but 
I  am  of  opinion  that  the  facts  spread  out  on  these  plead- 

(a)  82  L.  J.  C.  p.  161. 
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ingSy  afford  no  ground  of  action  in  a  Court  of  Law;  and 
we  cannot  enforce  mere  equitable  grounds  of  action  (a). 
Judgment  for  the  defendants  (J). 


October  23.      The  Bank  OP  New  South  Wales  ogoAnst  Tucker. 


The  rale  of 
praotioe, 
whioh  re- 
quires an  ao- 
oount  verified 
by  the  oatii  of 
the  plaintiff 
to  be  filed 
before  execu- 
tion shall 
be  sued  out 
upon  any 
judgment  by 
default  in 
actions  of 
debt,  does  not 
apply  to  cor- 
porations 
aggregate. 


T>UTLEB,  for  the  defendant,  had  obtained  a  sum- 
-^^  mons  on  notice,  calling  on  the  plaintiff  to  show 
cause  why  a  jS.  /a.,  i^ued  in  this  action,  and  all  the  sab- 
sequent  proceedings  should  not  be  set  aside  for  irregu- 
larity, on  the  ground  that  no  sufficient  affidavit  of  debt 
had  been  filed  pursuant  to  the  fifth  Rule  of  Practice,  of 
March  6, 1856. 

It  appeared  that  the  summons  was  seryed  on  Septem- 
ber 22,  and  the  defendant  appeared  on  October  3rd. 
The  declaration  by  the  plaintiffs,  as  indorsees  of  a  bill 
of  exchange  accepted  by  the  defendant,  was  served  on 
October  5th,  and  judgment  by  default  for  want  of  a  plea 
was  signed  on  October  20 ;  an  affidavit  of  debt  being 
first  made  by  James  Oil/Ulan^  who  therein  described 
himself  as  a  bill  clerk  of  the  plaintiff. 

BuUer  for  the  defendant.  The  fourth  Rule  (c)  pro" 
vides  that  where  judgment  is  entered  up  in  pursuance  of 
any  warrant  of  attorney  or  cognovit  actionem,  the  plain- 
tiff shall,  before  suing  out  execution,  file  an  account  of 
what  is  justly  due  to  him  under  such  judgment,  which 
account  shall  be  verified  on  the  oath  of  such  plaintiff,  or 
(if  he  be  absent  from  the  colony)  on  the  oath  of  his 
agent  or  attorney,  to  the  best  of  such  agent's  or  attorney's 
belief.  And  the  fifth  Bule  requires  a  similar  account^ 
verified  in  like  manner,  to  be  filed  before  any  execution 

(a)  See  SmUh  v.  JdhiMon,  27  L.  J.  Ex.  868. 

(b)  It  has  been  decided  by  one  of  the  American  Courts,  that  if  a 
negotiable  note  be  assigned  and  delivered  for  a  Taluable  consideration 
without  any  indorsement,  the  right  passes,  and  the  assignee  may  racover 
in  the  name  of  the  payee,  JoneB  v.  Witter,  13  Mass.  B.  804,  cited  in  note 
to  3  Kent  Gomm.  99. 

(o)  Steph.  Sup.  Ot.  Pr.,  p.  47  [Ed.  185G.] 
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shall  be  sued  out  on  any  judgment  by  default  in  any         1863. 

action  like  the  present.    Here,  not  even  the  manager.  The  Bank  of 

but  a  bill  clerk  of  the  defendant  makes  the  affidavit,  who  ^^^^^ 
can  know  nothing  of  the  circumstances.  v. 


Darletf  showed  cause.  This  rule  cannot  apply  to  the 
case  of  plaintiffs  who  are  corporations  aggregate,  as  it 
is  clear  that  corporations  are  incapable  personally  of 
making  an  oath ;  and  if  compliance  with  this  rule  be 
imperative  in  such  cases,  they  can  never  obtain  execution 
upon  a  judgment  for  want  of  a  plea ;  and,  therefore,  in 
this  colony  no  incorporated  company  could  recover  in 
actions  of  the  kind  within  these  rules  against  a  defendant 
who  does  not  plead.  This  would  be  inconsistent  with 
sect.  85  of  the  Common  Law  Procedure  Act  (a),  which 
enacts  that  in  actions  for  debts  or  liquidated  demands 
''judgment  by  defiault  shall  be  final ; "  and  with  sect.  158, 
which  enables  all  plaintiffs,  upon  the  fulfilment  of  the 
conditions  which  have  been  fulfilled  in  this  case,  to  sign 
judgment,  tax  their  costs,  and  issue  execution.  These 
Bules,  made  under  the  powers  given  by  sect.  174,  must 
be  interpreted  so  as  not  to  conflict  with  the  rights  con- 
ferred by  the  Act  itself ;  and  accordingly  the  plaintiff's 
oath  is  only  necessary  where  the  plaintiff  can  make  an 
oath. 

Buder  in  reply. 

Stephen,  C.  J.  This  rule  does  not  apply  to  the  case 
of  corporations  aggregate.  Lord  Bacon  says  that  all 
words,  if  they  be  general  and  not  express  or  precise, 
shall  be  reslrained  unto  the  fitness  of  the  matter  or 
person.  Thus  the  provision  in  the  statute  of  wrecks,  that 
goods  wrecked,  if  any  live  domestic  creature  remains 
in  the  vessel,  shall  be  preserved  to  the  use  of  the  owner 
who  shall  make  his  claim  within  a  year,  doth  not  extend 
to  fresh  victuals  or  perishable  commodities  (b).  These 
Bules  were  made  to  enable  persons  to  obtain  the  fruits  of 
a  suit  without  unfairness  to  either  party ;  and  that  object 

(a)  17  Vic,  No.  21.  (6)  Dwarris  551. 


TUCKXB. 
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would  not  be  gained  if  this  fourth  Bule  were  applied  to 
corporations,  although  in  the  other  Rules  the  word 
^^ plaintiff"  would  ordinarily  include  a  corporation;  for, 
if  it  did  apply,  an  incorporated  bank  could  never  obtain 
the  fruits  of  a  judgment  in  any  case  where  the  defendant 
might  not  choose  to  plead. 


Wise,  J.  By  sect.  85,  in  actions  of  debt,  judgment 
by  default  is  final,  and  thereupon  the  plaintiff  is  entitled 
to  issue  execution.  If  this  Bule  included  corporatioiis, 
I  should  have  no  doubt  that  the  Court  had  not  power  to 
make  it,  because  no  Court  has  power  to  deprive  a  subject 
of  a  right  secured  to  him  by  act  of  parliament.  Bat 
assuming  that  the  Court  had  power  to  make  this  rule, 
I  am  of  opinion  that  the  word  plaintiff  in  this  rule  does 
not  include  corporations.  The  parenthetical  proviso  as 
to  the  plaintiff's  absence  from  the  colony  shows  this,  for 
corporations  cannot  properly  be  said  to  be  either  absent 
or  present  Bule  dischaiged. 


October  5, 11. 


Ex  parte  Spratt. 


ON  the  3rd  July,  1863,  Margaret  Spratt,  the  appli- 
i 


A.  having 

▼ktodoTii-  ^     <?*^t  for  ft  writ  of  prohibition  in  the  present  case, 

legaUy  selling  had  been  duly  convicted  by  certain  justices  of  the  peace, 

<»mpSin*ton  of  having  on  June  6th,  without  being  duly  licensed, 

oath  was  in   her  house  at  Merriwa,  sold  to  one  C.  M.  certain 

laid,  which 
stated  that 

^'fiom  circumBtances  within  my  own  knowledge,  and  from  information  given  to 
me,  I  have  every  reason  to  lielieve  and  do  believe  that  one  M.  8.  has,  on  her 
premises  at  M.,  certain  spirits  for  the  purpose  of  iUegal  sale,  contrary,  &o, ;  and  I  swear 
that  the  said  M.  S.  was  this  day  folly  convicted  of  iU^ally  selling  spirits  by  the  M. 
bench  of  jastices,''  and  a  search  warrant  was  issned  under  which  certain  spixijbi 
were  seized.  ,  A  summons  also  was  issued,  which  stated  that  an  information  had 
been  laid  that  M.  S.  had  spirits  in  her  possession,  for  the  purpose  of  illegal  sale,  and 
calling  on  her  to  show  cause  why  the  said  liquors  ahomd  not  be  confiscated;  and 
the  case  having  come  before  a  poQce  magistrate,  he  a^JQdioated  the  goods  which  had 
been  seized,  and  were  then  before  the  Court  to  be  forfeited.  Held  that  the  complaint 
on  oath  was  defective  under  sect  62  of  the  Publicans'  Act,  but  curable  under  11  and 
12  Vic.,  c.  43,  sect.  1.  Held  also  that  the  search  warrant  was  substantiAUy  bad, 
as  not  following  the  enactment  either  in  terms  or  in  effect,  and  could  not  be  amended. 
Held  also  that  the  justice  had  no  jurisdiction  to  issue  any  summons  or  enter  into  any 
enquiry  as  to  the  goods  seized,  unless  a  warrant  had  issued  under  that  seotton. 
Had  also  that  a  police  magistrate  had  juiifldiotion  to  hear  the  case  under  17  Via,  No.  39, 
sect  11. 
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spiritaous  liquors.     On  the  same    day  an  information  _  2 


863. 


was  laid  by  a  constable,  which  was  as  follows — ^'that  £x  parte 
from  circumstances  within  my  own  knowledge,  and  from  SpRATr. 
information  given  to  me,  I  have  every  reason  to  believe 
and  I  do  believe  that  one  Margaret  Spratt  has,  on  her 
premises  at  Merriwa,  certain  spirituous  liquors,  for  the 
purpose  of  illegal  sale,  contrary,  &c.,  and  I  swear  that 
the  said  Margaret  Spratt  was  this  day  duly  convicted 
of  illegally  selling  spirits  by  the  Merriwa  Bench  of 
Magistrates;"  and  on  the  same  day  a  search  warrant 
was  issued,  which,  after  reciting  the  information,  directed 
the  constable  to  search  the  dwelling-house  and  premises 
of  the  said  Margaret  Spratt,  and  to  bring  the  said 
liquors  before  the  bench.  Some  liquors  having  been 
seized  under  this  warrant  and  brought  to  the  police 
office,  on  the  following  day,  namely  July  14,  a  sum- 
mons was  issued,  which  stated  that  an  information  had 
been  laid  that  Margaret  Spratt  had  spirituous  liquors  in 
her  possession,  for  the  purpose  of  illegal  sale,  contrary, 
&o.,  and  requiring  her  to  show  cause  why  the  said 
liquors  should  not  be  confiscated.  On  August  5  follow- 
ing, the  case  came  on  for  trial  before  Mr.  Smith,  the 
police  magistrate  at  Merriwa,  when,  after  evidence  of 
the  above  seizure  and  other  evidence  had  been  offered, 
the  record  of  the  conviction  of  the  3rd  July,  which  was 
produced  by  the  clerk  of  Petty  Sessions,  was  received 
in  evidence  after  objection  taken  by  the  defendant's 
attorney;  and  the  following  minute  was  made  by  the 
adjudicating  magistrate — "Having  enquired  into  the 
matter,  and  having  before  me  reasonable  proof  that 
the  spirituous  liquors  referred  to  in  this  proceeding  were 
in  the  house  of  Margaret  Spratt  of  Merriwa,  aforesaid,  for 
the  purpose  of  being  illegally  sold,  I  do,  in  pursuance 
of  the  authority  vested  in  me  by  the  62nd  section  of  the 
Act,  25  Vic,  No.  14,  adjudge  such  liquors  and  the 
vessels  containing  the  same  to  be  forfeited  and  sold,  and 
the  proceeds  of  such  sale  to  be  paid  over  in  equal  moiety 
for  the  use  of  her  Majesty  and  the  informer,  George 
Thompson" 
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1863.  A  m\e  nisi  to  restrain  further  proceedings  on  this 

Ex  parte     couviction,  of  August  5,  haying  been  obtained,  was  dis- 

Spbatt.      charged  with  costs  by  Milfordy  J.,  in  Chambers.    Against 

October  6.     this  decision  the  defendaiit  appealed,  and  the  case  now 

came  on  for  argument. 

It  appeared  that  Mr.  Smith  was  the  police  magistrate 
for  the  district  of  Scone,  and  that  on  17th  Noyember, 
1862,  an  order  was  made  by  the  Governor  and  Executive 
Council,  empowering  him  to  exercise  within  the  town 
and  district  at  Merriwa,  during  two  years  firom  its  date, 
the  special  powers  authorized  to  be  so  given  to  police 
magistrates  by  20  Vic,  No.  32,  sect.  2;  and  a  notice  to 
that  effect  was  published  in  the  Oavemmeni  Chusette. 

The  following  were  the  objections  to  the  proceedings 
on  which  the  rule  had  been  granted,  and  which  were 
now  relied  on.  First,  that  one  justice  had  no  jurisdic- 
tion to  hear  the  case  and  make  the  order  of  forfeiture. 
Second,  that  there  was  no  oath  before  the  justice  grant- 
ing the  search  warrant,  nor  before  the  justice  making  the 
order  for  forfeiture,  that  the  complainant  suspected  or 
believed  liquor  to  have  been  sold  by  applicant.  Third, 
that  the  previous  conviction  was  inadmissible  in  evidence, 
and  that  there  was  no  proof  in  fact  of  any  fresh  sale  or 
of  any  suspicion  thereof.  Fourth,  that  the  summons 
was  not  within  sect.  62  of  the  **  Sale  of  Liquors  Licen- 
sing Act  of  1862"  (a).  Fifth,  that  there  was  no  proof 
that  the  liquors  referred  to  and  seized  were  in  the  house 
for  the  purpose  of  illegal  sale. 


moved  to  make  the  rule  absoluta  The  oath 
upon  which  the  search  warrant  was  issued,  did  not  fulfil 
the  conditions  required  by  sect.  62  (b) ;  it  does  not  state 


(a)  25  Via,  No.  14. 

(h)  ThiB  aeotion  is,  that  "  npon  oomplaint  upon  oath  befoTO  any 
justice  by  any  credible  person,  that  he  sasjpeots  and  believes  any  liquor 
to  have  been  sold  by  any  person  not  holding  a  license  under  this  Act, 
in  some  unlicensed  house  or  place,  to  be  specified  in  such  complaint, 
and  npon  reasonable  grounds  being  therein  shown  for  such  suspicion  and 
belief,  such  justice  may  grant  a  warrant  to  any  constable  to  enter  and 
search  such  specified  house  or  place  by  day ;  and  such  constable  may 
break  open  the  doors  if  not  opened  withLi  a  reasonable  time  after 
demand,  and  may  seize  all  liquors  which  he  shall  then  and  thers  iind, 
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that  the  informant  suspected  or  believed  that  any  liqnor        1868. 
had  been  sold  as  the  section  reqnires,  but  substitutes  for     ez  parte 
that  the  allegation  of  an  actual  conviction.    But  it  may      Spbatt. 
be  that  the  informant  might  have  very  good  reason 
for  knowing  that  the  conviction  was  not  justified ;  and 
might  be  altogether  without  the  suspicion  or  belief  re- 
quired by  the  statute.    It  is  also  evident  that  if  the  mere 
fact  of  a  conviction  is  sufficient  ground  for  the  issuing 
of  a  search  warranty  that  it  makes  the  one  procedure 
merely  supplemental  and  consequential  upon  the  other, 
which  was  clearly  not  intended  by  the  legislature.    It  is 
submitted  that  the  procedure  for  a  forfeiture  under  this 
section  was  intended  to  be  independent^  and  to  be  pur- 
sued in  cases  where  there  was  grounds  for  suspecting  and 
believing,  but  where  the  evidence  was  not  sufficient  to 
justify  a  conviction,  that  particular  liquors  had  been 
illegsdly  sold.   This  accumulation  of  penalty  upon  penalty 
for  the  same  offence  will  not  be  intended.    As  therefore 
the  information  is  insufficient,  the  warrant  under  which 
the  liquors  were  sdzed  was  bad,  and  the  illegality  of  the 
seizure  deprives  the  justice  of  all  jurisdiction.    It  is  con- 
tended that  one  justice  has  not  jurisdiction  to  entertain 
this  case.    The  14  Via,  No.  43,  sect  6,  gives  certain 
special  powers  to  police  and  stipendiary  magistrates  in 
the  colony  ^'for  the  purpose  of  every  enactment'*  in 
JervU  Acts.    The  limitation  introduced  by  these  latter 
words,  was  cured  by  17  Vic,  No.  39,  sect.  11,  which 
enacts  that  ''every  stipendiary  or  police  magistrate  in 
this  colony  shall,  in  the  absence  of  other  justices,  have 
full  power  to  do  alone,  at  any  time  and  place  appointed 
for  the  holding  of  a  petty  sessions,  whatever  might  be 
done  by  two  or  more  justices  sitting  in  such   petty 
sessions."    But  the  20  Vic,  No.  82,  sect  2,  specifically 

and  every  yessel  in  which  the  same  shaU  be ;  and  rach  justice  shaU  grant 
a  rammona  to  the  owner  thereof,  caUing  npon  him  to  appear  bdTore  any 


liquor  was  in  anoh  house  or  place,  for  the  pnrpose  of  being  illegaUv  sold, 

they  shaU  adjudge  the  same  and  also  every  such  vessel  to  be  forfeited ; 

....   aud  in  de&nlt  of  such  reasonable  proof^  such  liquors, 

Aa,  sbaU  be  forthwith  restored  to  the  owner  on  his  applying  for  the 
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18«8.  repeals  14  Vic,  No.  43,  sect  6,  and  it  is  contended  tliat 
Ex  iwrto  by  implication  it  repeals  the  more  general  terms  of  17 
SvHATT.  Yic^^  jj^,  29,  sect  11.  But  the  special  powers  that  can 
be  conferred  by  the  Gk)Yernor  and  the  Executive  GoniiGil, 
under  20  Vic,  No.  32,  sect  2,  are  limited  to  sadi 
powers  as  were  contemplated  by  14  Vic,  No.  43,  sect 
6,  and  cannot  refer  to  powers  exdusiyely  oonfeiied  by 
future  statutes  on  two  or  more  justices. 

Butler  contra.    The  sufficiency  of  the  infonnation  is 
not  in  question  upon  the   present  occasion.     It  was 
ftmeHis  offioio  as  soon   as  the  warrant  was  issued  to 
search  for  and  to  seize  the  goods.    A  summons  is  to 
issue  with  regard  to  the  goods  thus  seized,  the  proceedings 
on  the  summons  being  a  quite  independent  enquiry,  and 
the  goods  seized  being  before  the  justices,  it  is  not 
necessary  for  them  to  enquire  upon  what  grounds  the 
warrant  was  issued,  and  it  must  be  presumed  that  it  was 
legally  issued.    The  present  application  is  to  restrain  the 
justices  from  further  proceeding  on  the  summons,  and  it 
is  submitted  that  the   application  should   have  been 
differently  framed  if  it  was  intended  to  contest  the  legality 
of  the  warrant    The  fact  that  goods  had  been  illegally 
sold  was  sufficient  ground  for  a  reasonable  suspicion  and 
belief  of  such  sale ;  and  the  conviction  being  prifMfa^ 
if  not  condusiye  evidence  of  such  fact,  the  averment 
of  such  conviction  shows  sufficiently  that  the  informant 
suspected  and  believed  that  there  had  been  such  sale. 
[Wise,  J.    The  Act  requires  not  only  an  oath  by  a 
credible    person    that   he   suspects   and    believes,  bat 
that  reasonable  grounds  for  such  suspicion  should  be 
shown;  and  that  the  unlicensed  house  or  place  where 
the  sale  has  taken  place  should  be  specified.]    It  is 
submitted  that  the  averment  that  she  had  been  duly 
convicted  of  illegally  selling  liquors  on  the  premises  at 
Merriwa  is  sufficient,  as  there  is  nothing  to  show  that 
Mrs.   8praU  had   two   houses   at  Merriwa.    It  was  a 
question  for  the  justices  whether  these  particular  spirits 
were  on  the  premises  for  purposes  of  illegal  sale,  and 
they  have  found  that  it  was  so.    It  is  submitted  that 
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the  gammons  is  snfiBoient,  or,  at  all  events,  that  any  isss. 
defects  in  it  are  cnred  by  the  defendant's  appearance,  ez  parte 
The  sixteenth  section  of  the  Justices'  Act  of  1853  (a),  Spbatt. 
provides  that  where  the  party  convicted,  or  any  party 
whose  goods  shall  have  been  condemned  or  directed  to 
be  sold  as  forfeited,  was  present  at  the  hearing  of  the 
case,  the  conviction  shall  be  sustained,  although  there 
may  have  been  no  information  or  summons,  unless  he 
objected  that  there  was  no  information ;  surely  a  party 
appearing  to  a  defective  information  cannot  be  in  a 
better  position  than  where  there  is  no  information  at  all. 
One  who  has  been  convicted  of  illegally  selling  a  portion 
of  some  broken  packages  is  still  liable  to  be  pro* 
ceeded  against  for  the  forfeiture  of  the  rest  of  those 
packages  when  brought  up  under  this  section,  if  it  be 
shown  they  were  on  the  premises  for  purposes  of  sale.  He 
also  cited  B.  v.  Hansofiy  from  Paletf  on  Oarwiotiom  (b). 
The  police  magistrate  clearly  had  jurisdiction,  sect  11 
of  17  Vie.,  No.  39,  never  having  been  repealed. 

Stephen  in  reply.  The  legislature  could  not  in  this 
section  have  been  contemplating  cases  of  actual  sale,  but 
only  cases  of  suspicion.  [Wtse^  J.  If  A.  having  thirty 
gallons  of  spirits  on  his  unlicensed  premises,  sell  one 
gallon  contrary  to  the  Act,  on  an  affidavit  of  suspicion 
and  belief,  he  can  now  be  called  on  to  show  for  what  pur^ 
pose  he  has.  the  other  twenty-nine  gallons  on  his  premises, 
and  can  be  punished  for  not  showing  a  satisfactory  pur- 
pose. But  if  he  proved  that  he  held  a  wholesale  license, 
that  might  be  a  sufficient  reason  for  having  other  liquors 
on  his  premises.  MUford,  J.  If  A.  is  convicted  of 
illegally  selling  some  liquors  on  the  premises,  it  raises  a 
presumption  that  he  has  the  same  intention  with  regard 
to  other  liquors  he  may  have  there.]  With  regard  to 
the  17  Via,  No.  39,  sect.  16,  it  is  contended  that  it 
can  only  refer  to  the  information  which  brought  the 
party  before  the  Oourt»  and  not  to  any  antecedent  pro- 
ceedings. 

(a)  17  Vio.»  Na  89.  (6)  p.  104. 
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1863.  Stephen,  C.  J.    The  62nd  section  enacts  that,  ou 

Ex  parte  oonipIaiBt  on  oath  by  any  ciedible  person^  that  he  sns- 
Spbatt.  pects  and  believes  liqnots  to  have  been  sold  in  a  specified 
nnlicensed  place  by  an  nnlicensed  peison,  and  on  reason- 
able gionnds  being  shown  for  snch  suspicion  and  belief, 
one  justice  may  issne  a  warrant,  and  if  liqnors  be  found, 
may  issue  a  summons  to  the  owner  to  show  how  or  for 
what  purposes  they  were  in  that  place,  and  on  proof  that 
they  were  there  "  for  the  purpose  of  being  illegally  sold," 
then  two  justices  may  adjudicate  the  liquors  to  be  for- 
•  feited.  But  in  the  present  case  the  complaint  on  oath 
or  information  on  which  the  warrant  was  granted,  was 
to  the  effect  that  the  informant  believed,  and  had  reason 
'  to  belieye,  that  the  liquors  were  on  the  premises  of  the 
'  defendant  at  Merriwa,  (not  otherwise  specifying  the 
house,)  for  the  purpose  of  illegal  sale,  (not  saying  that 
any  was  believed  or  suspected  to  have  been  sold) ;  and, 
further,  that  she  had  been  on  that  very  morning  con- 
victed of  having  sold  liquors  contrary  to  the  statute,  (bnt 
not  saying  in  what  place,  whether  on  those  very  premises 
or  elsewhere),  so  that  the  enactment  has  not  been  at  all 
followed.  It  strikes  me,  however,  that  there  is  nothing 
objectionable  in  the  statement  that  the  defendant  had  been 
previously  convicted  of  illegally  selling ;  for  I  am  inclined 
to  think  that  the  statement  that  the  defendant  had  been 
so  convicted  was  equivalent  to,  and  in  effect,  stronger 
than  the  mere  expression  of  the  informant's  ^suspicion 
and  belief  "that  they  had  been  sold.  The  warrant  which  is 
in  the  same  words  as  the  complaint  is  substantially  bad,  as 
not  following  the  statute,  either  in  its  terms  or  effect^  and 
is  the  same  thing  as  to  its  consequences  as  if  there  were 
no  warrant  at  all ;  and  being  bad,  and  such  as  did  not 
authorise  any  search  or  seizure,  there  was  no  jurisdiction 
in  the  magistrate  to  enquire  concerning  the  liquois 
seized.  For  I  am  clearly  of  opinion  in  accordance  with 
our  decisions  in  BuUerwariVa  Case  (a),  and  Qaynor'i 
Case  (i),  upon  a  similar  section  of  the  Gaming  Ac^  that 
the  magistrate  has  no  jurisdiction  to  issue  any  summons 

(a)  WiUdnflon's  Auitraliaii  Magistrate,  541.  (5)  Id.  M. 
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or  to  enter  into  any  enquiry  as  to  the  liqnors  seized,  1863, 
unless  there  had  been  previously  a  warrant  issued  under  ex  parte 
sect  62.  The  defects  in  the  warrant  cannot  be  amended,  Sfratt. 
as  the  information  upon  which  it  was  granted  is  also 
bad.  I  am  also  of  opinion  that  the  summons  is  utterly 
defective.  For  it  states  untruly  that  the  defendant  has 
in  her  possession  liquors  for  illegal  sale,  and  calls  on 
her  to  show  cause  why  they  should  not  be  confiscated^ 
whereas  it  should  have  stated  that  she  had  actually  sold^ 
or  was  suspected  and  believed  to  have  sold^  liquors 
illegally,  and  that  certain  liquors  had  thereupon  been 
seized,  and  were  then  in  the  possession  of  the  police, 
and  she  ought  to  have  been  required  to  show  in  the  words 
of  the  statute  ^'  how  and  for  what  purposes  she  became 
possessed  of  the  same."  There  were  other  objections, 
however,  to  the  summons,  as,  for  instance,  it  does  not 
state  that  .a  warrant  had  issued,  or  that  there  had  been 
a  seizure  of  the  liquors;  but  we  all  agree  that  the  sum- 
mons is  merely  defective,  and  is  cured  by  sect  1  of  11 
and  12  Vie,  c.  43.  I  am  of  opinion  that  the  police 
magistrate  had  the  jurisdiction  given  by  this  section  to 
two  justices.  We  need  not  enquire  whether  there  was 
evidence  enough  to  sustain  the  conviction;  for  ss  to 
that  point  we  must  assume  that  the  conclusion  of  the 
police  magistrate  was  right. 

MxLFOBD,  J.  I  am  not  altogether  satisfied  with  the 
observations  just  made.  It  seems  to  me  that  proceedings 
might  be  taken  under  the  sixty-second  section,  in  oases 
where  there  has  been  an  illegal  sale  of  liquors,  or  where 
there  has  been  a  conviction  for  making  such  illegal  sale, 
as  for  instance,  JL  haying  been  brought  before  the 
justices  for  illegally  selling  some  liquorcf,  it  beiug  proved 
that  he  has  other  liquors  on  his  premises,  he  may  be 
called  upon  to  show  for  what  purpose  he  became  pos- 
sessed of  the  same.  The  warrant  is  bad,  and  cannot  be 
amended ;  the  other  defects  might,  in  my  opinion,  have 
been  cured  under  the  Justices'  Acts.  My  colleagues  ^re 
of  opinion  that  as  the  warrant  is  bad  the  magistrate  had 
no  jurisdiction.     I  do  not  wish  to  express  a  positive 
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1868.  opinion,  bnt  I  am  inclined  to  think  that  thifi  defed; 
Ex  parte  might  have  been  disregarded.  The  warrant  haying 
Spbatt.  lyQQj^  acted  upon  was  fwnctua  officio ;  and  the  liqnors 
seized  baying  been  brought  before  the  jnsticeSy  they  had, 
I  shoold  think,  sufficient  jurisdiction  to  deal  wilh  the 
case ;  and  it  was  not  necessary  for  them  to  enquire  whether 
the  seizure  was  illegal  or  not.  I  think  also  the  eleyenth 
section  of  the  Justices'  Act  of  1853  has  a  prospectiye 
operation,  and  that,  therefore,  the  police  magistrate  had 
jurisdiction  to  entertain  the  case.  On  the  facts  of  the 
case,  I  haye  no  doubt  the  justices  had  eyidence  before 
them  on  which  they  could  act  if  they  thought  beet,  and 
I  do  not  think  we  ought  to  interfere  with  their  decidon. 

Wise,  J.  This  case  illustrates  the  indifference  of  the 
justices  to  the  obligations  they  are  under  to  fcdfil  the 
statute.  They  are  bound  to  administer  justice*  according 
to  the  statutes,  and  to  those  statutes  they  ought  con- 
tinually and  carefully  to  refer.  If  they  had  done  so  in 
the  present  case,  there  would  haye  been  no  difficulty  in 
these  proceedings  haying  been  carried  out  No  person 
can  haye  their  goods  seized  under  this  section,  unless 
the  conditions  required  by  the  statute  haye  been  foUlIed. 
The  property  of  no  one  ought  to  be  molested,  except  in 
due  course  of  law.  The  summons  does  not  follow  the 
words  of  the  statute,  and  is  defectiye,  but  might  be 
amended.  But  there  is  a  defect  antecedent  to  the  sum- 
mons which  cannot  be  amended;  for  I  am  of  opinion 
that  the  police  magistrate  had  no  jurisdiction  to  deal 
with  the  case  on  the  summons,  unless  the  liquors  had 
been  seized  under  a  legal  warrant.  But,  as  a  foundation 
for  granting  such  a  warrant  under  this  section,  there 
must  be  an  oath  alleging  suspicion  and  belief  of  an 
illegal  sale  in  a  specified  house  or  place.  There  are  no 
such  allegations,  or  equiyalent  allegations  in  this  infor- 
mation ;  it  states  indeed  that  Mrs.  SproM  had  been  dnly 
conyicted  of  illegally  selling  spirits  ''on  this  day,**  but 
a  oonyiction  of  such  a  sale  somewhere  is  no  eyidence  of 
a  suspicion  of  a  sale  in  any  specified  house.  I  may  add 
that  all  yariances  are  not  capable  of  being  cured  nnder 
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sect  1  of  11  and  12  Vic,c.  48;  tor MairtinY.Pridgean (a) 
is  an  authority  to  show  that  on  a  summons  under  one 
statute  a  defendant  could  not  be  oonvioted  of  an  offence 
against  another.  I  am  satisfied  that  the  police  magis- 
trate had  jurisdiction  to  entertain  this  enquiry,  and  that 
the  statute  is  prospectiye  in  its  operation. 

Prohibition  granted. 


1S68. 


Ez  parte 

SPSAfT. 


Smabt  against  Tawell  and  another.  July  24, 8i. 

Beoember  31. 

rB  first  count  of  the  declaration  stated  that  the  ^^^^^ 
defendants   by  deed  ^^ granted"  to  the   plaintiff  thedefen- 
certain  land,  and  covenanted  that  it  should  be  peaceably  ^^  ted^M^ 
held  and  enjoyed  by  him  without  eviction  or  interruption  the  plaintiff 
by  the  defendants;  and  alleged  as  a  breach  of  this  ^^^^^ 
covenant,  that  the  defendants  interrupted  the  plaintiff  panted  that 
in  the  peaceable  holding  and  enjoyment  of  the  said  land,  ^jJoSwy* 
by  bringing  an  action  of  ejectment  to  evict  him  there-  hddtmd en- 
from;  by  reason  whereof  the  plaintiff,  having  erected  ^i^^u/^^ 
valuable  buildings  upon  the  land,  was  compelled  to  pay  eyiotion  or 
the  defendants  the  sum  of  £450,  in  order  to  prevent  j^^tbT^^^ 

judgment  being  signed  in  the  action,  and  his  beinc:  pendants. 
.ixi»«  Breach,  that 

turned  out  of  possession.  the  defen- 

dantBin- 
terrapted 
the  plaintiff  in  the  peaceable  holding  and  eiyoyment  of  the  aaid  land,  by  bringing 
an  action  of  ejectment  to  evict  him  therefrom— by  reason  whereof  the  plaintiff,  having 
erected  valnable  baildines  on  the  land,  was  compelled  to  pay  the  defendants  £45u, 
to  prevent  judgment  bamg  signed  in  the  action,  and  his  being  turned  ont  of 
possessioD. 

The  second  connt  alleged  a  covenant,  that  the  defendants  wonld  nse  their  ntmost 
endeavours  to  procure  for  the  plaintiff,  or  assist  him  in  prooniing  from  the  Crown  a 
grant  of  the  said  land  in  his  favor.  Breach,  that  the  defendaniB  caused  a  grant  of 
the  land  to  be  made  to  themselves— averring  as  special  damage  that  thereupon  the 
plaintiff  was  compelled  to  pay  £450  for  a  grant  of  the  property  ttom  them. 

The  plea  to  each  of  these  counts  aUeged  that  the  defendants  obtained  a  grant 
from  the  Grown  of  the  land,  after  the  makbig  of  the  deed,  and  commenced  an  ^ect- 
ment  against  the  plaintiff  for  ejecting  him  from  the  lands ;  and  that  it  was  mutually 
i^ieed  Detween  them  that  the  plaintiff  should  pay  the  defendants  £450,  and  they 
should  discontinue  their  action,  and  confirm  the  plaintiff's  title  to  the  land;  and  it  was 
further  agreed  that  he  should  receive  the  performance  by  the  defendants  of  that 
agreement,  in  satisfaction  of  all  causes  of  action  whatsoever,  which  the  plaintiff  then 
had  against  the  defendantiL  The  pleas  then  aUeged  payment  of  the  £450,  and  a  dis- 
ccmtinuance  by  the  defendants  of  the  ejectment,  and  confirmation  of  the  plaintiff's 
title  by  them;  and  that  the  plaintiff  accepted  the  perfonnance  by  ike  defendants  of 
the  agreement,  in  satisfaction  of  all  causes  of  action  against  the  defendimts.  Hdd 
that  tiie  circumstances  disclosed,  show  a  sufficient  consideration  for  the  agreement, 
and  that  both  the  pleas  were  good. 

(o)  28  L.  J.  JI.  C.  179. 
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1868.  The  second  oonnt  alleged,  that  the  defendants  by  deed 

"^^j^  "granted"  certain  land  to  the  plaintiff,  and  covenanted 
▼.  that  they  would  use  their  utmost  endeavours,  at  his  costi 
and^^her.  ^  procure  for  the  plaintiff,  or  assist  him  in  procuring 
from  the  Grown  a  grant  thereof  in  his  favour.  The 
count  then  charged  as  a  breach,  that  the  defendants 
caused  a  grant  of  the  land  to  be  made  to  themsdyes; 
averring  as  special  damage,  that  the  plaintiff  was  there- 
upon obliged  to  pay  the  defendants  £450  for  a  grant  of 
the  property  from  tihem  (a). 

The  plea  to  each  of  these  counts  stated  that  the  defen- 
dants obtained  a  grant  from  the  Crown  of  the  land,  after 
the  making  of  the  deed,  and  commenced  an  ejectment 
against  the  plaintiff  for  ejecting  him  from  the  lands; 
and  that  it  was  then  mutually  agreed  between  them  that 
the  plaintiff  should  pay  the  defendants  £450,  and  they 
should  discontinue  their  action,  and  confirm  the  plain- 
tiff's title  to  the  land ;  and  it  was  further  agreed  that  he 
should  receive  the  performance  by  the  defendants  of  that 
agreement,  in  satisfaction  of  all  causes  of  action  whatso- 
ever which  the  plaintiff  then  had  against  the  defendants. 
The  pleas  then  alleged  payment  of  the  £450,  and  a  dis- 
continuance by  the  defendants  of  the  ejectment^  and 
confirmation  of  the  plaintiff's  title  by  them;  and  that 
the  plaintiff  accepted  the  performance  by  the  defendants 
of  the  agreement)  in  satisfetction  of  all  causes  of  action 
against  the  defendants. 

Demurrer  and  joinder. 

(a)  There  was  also  a  ooiint  for  money  had  and  leoeiTed,  to  which 
theie  was  a  plea  of  the  statnte  of  Limitationa.  The  replicatinn  to 
this  pka  stated  that  at  the  time  when  the  oanee  of  aotion,  fte.,  aoorned, 
the  defendants  were,  and  each  of  them  was,  in  parts  hevond  the  seas, 
and  not  in  the  eolonv  of  New  South  Wales;  and  the  defendants  did 
not  nor  did  either  of  them  at  any  time  between  the  time  when  the 
eanse  of  action  aoomed,  and  six  years  before  the  time  of  tlie  oom- 
menoement  of  this  snit,  ever  oome  or  retnm  into  the  said  colony; 
and  the  defendants  oontinned  in  such  parts  beyond  the  seas  and  out 
of  the  said  colony  nntil  within  six  years  before  the  oommencement  of 
this  salt. 

This  replication  was  demnxred  to  on  the  gronnd  that  an  actioD 
for  money  had  and  received  was  not  within  4  Anne,  c.  16,  sect  19^ 
and  21  James,  o.  16,  sect  7,  bnt  the  demurrer  was  c^ven  np  on  tiie 
authority  of  Piffgott  v.  Bush  (4  A.  &  £.  912),  and  C^nd^  v.  ViieU 
(2  Wms.,  Saund.  120). 
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Barley  in  support  of  the  demurrer.  The  first  count  ^868. 
is  for  a  breach  of  a  covenant  for  quiet  enjoyment  by  Smabt 
bringing  an  action  of  ejectment.  The  plea  demurred  to  tawkll 
is  a  plea  of  accord  and  satisfaction ;  and  it  cannot  be  ^^^  another, 
supported  as  there  is  no  sufficient  consideration  for  the 
accord  The  facts  stated  in  the  declaration  are  admitted, 
and  the  pleasetsup  by  way  of  avoidance  what  is  in  truth 
a  gross  fraud  by  the  defendants.  They  say  in  effisct  we  ad- 
mit that  we  initiated  a  fraud  upon  you,and  that  we  made 
you  pay  us  for  not  carrying  it  out,  but  you  have  agreed 
o  accept  our  discontinuing  from  the  completion  of  our 
fraud  as  a  full  satisfaction  for  having  initiated  it.  It  is 
submitted  that  the  defendants  having  abstained  from 
doing  that  which  they  were  bound  not  to  do,  and  having 
done  that  which  they  were  bound  to  do  have  made  no 
legal  satisfaction,  and,  therefore,  the  plea  is  bad ;  Edge- 
combe V.  Rodd  (a),  Bayley  v.  Homan  (b\  Adams  v. 
Tapling  (c).  It  is  for  the  same  reason  that  there  can  be 
no  legal  satisfaction  of  a  larger  sum  of  money  by  paying 
a  smaller  sum,  because  there  is  no  consideration  for  the 
relinquishment  of  the  residue;  Smith  v.  Page  (d). 
Perry  v.  Attwood  (e).  It  is  contended  that  the  def en- 
dfiuit's  obtaining  this  grant  from  the  Crown,  and 
putting  himself  into  the  position  to  confirm  the  plain- 
tiff's title  was  itself  a  breach  of  his  contract. 

Martin,  Q.O.,  in  support  of  the  plea.  Any  benefit, 
however  small,  would  be  a  sufficient  consideration  for  a  . 
release,  so  that  a  promissory  note  for  £10,  or  indeed  any 
different  thing  of  uncertain  value;  Amdrew  v.  Boughey 
(/),  will  operate  as  satisfaction  for  £1,000 ;  Sibtree  v. 
Trip  (g).  Here  the  defendants  got  a  grant  from  the 
Crown  of  this  land  (which  may  have  been  forfeited  by 
escheat),  and  they  confirmed  the  plaintiff's  title,  which 
was  previously  utterly  defective.  The  giving  up  a  suit 
instituted  to  try  a  question  respecting  which  the  law  is 

la)  5  Eut,  204.  (6)  3  B.N.C.  915. 

(e)  4  Mod.  88.  {d)  15  M.  &  W.,  683. 

(e)  6  E.  &  B.  691 ;  25  L. J.Q.B.  408.        {f)  Dyer,  75  a. 
ig)  16  M.  &  W.  23. 
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^^^'        doubtful,  Longridge  v.  DorviUe  (a) ;  the  withdrawal 

Smakt       of  a  particular  defence  as  that  of  infancy,  Cooper  v. 

Tawell      ^ctrA:€r  (6) ;  and  the  giving  up  the  property  in  goods 

and  another,    wrongfully  seized  under  a  distress,  Jones  v.  Sawkins 

(c) ;  have  been  held  to  be  good  considerations  at  law. 

There  was  evidently  something  disputable  in  the  plain- 

tifTs  case,  and  it  was  beneficial  to  him  to  have  thus  got 

rid  of  all  future,  doubts,  and  he  paid  this  £450,  not 

merely  for  the  defendants  withdrawing  this  action  of 

ejectment  but  for  the  defendants'  confirmation  of  the 

plaintiffs  title.     If  only  a  doubt  existed  which  was  got 

rid  of,  it  would  be  a  sufficient  consideration  to  sustain 

the  contract,  as  the  Court  cannot  measure  the  amount  of 

consideration. 

Darley  in  reply.  The  declaration  states  that  the 
defendants  granted  this  land  tothe  plaintiff;  this  allega- 
tion IS  admitted  by  the  plea,  so  that  even  assuming  that 
there  could  have  been  a  forfeiture  by  escheat,  there 
could  not  be  under  such  circumstances  a  confirmation  of 
the  plaintiffs  title  by  the  defendants,for  "a  confirmation 
is  the  conveyance  of  an  estate  or  right,  that  one  hath  in 
or  unto  lands,  unto  another  that  hath  the  possession  or 
some  estate  therein;  "  Sheppard's  Torichstone  (d).  But 
the  defendants  not  having  any  estate  or  right  in  these 
lands  after  they  had  granted  them  in  fee  tothe  plaintiff, 
they  could  not  confirm  the  estate  of  the  latter ;  nor 
could  their  givingupto  the  plaintiff  what  he  was  legally 
entitled  to  constitute  a  confirmation.  There  being  a 
conveyance  purporting  to  convey  the  defendants'  entire 
estate  to  the  plaintiffs,  that  conveyance,  whether  the 
defendants  had  no  estateor  no  estate  by  valid  legal  title, 
would  operate  on,  and  take  effect  out  of,  any  interest 
which  they  might  acquire  in  the  premises,  either  by 
purchase  or  descent ;  and  the  conveyance  which  had 
rested  merely  in  estoppel  would  have  become  good  and 
unavoidable  in  interest,  and  the  defendants  estopped  by 

(a)  5  B.  &  Aid.  117. 

(b)  14  C.B.  118  ;  23  L.  J.C.P.  41 ;  S.C.  on  appeal ;  15  C.B.  825; 
24  L. J.C.P.  68. 

(c)  6  C.B.  142  ;  17  L.  J.C.P.  92.  (rf)  p.  311. 
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their  own  act  from  disputing  its  validity;   Furlong* 8        ^^^' 
Landlord  and  Tenant  (a). 

The  judgment  of  the  Court  was  now  delivered  by 
Stephen,  C. J.,  (after  stating  the  pleadings).  The 
plaintiff  has  demurred  to  both  these  pleas  (being  the 
second  and  fourth  on  the  record)  on  the  ground  that  no 
consideration  was  disclosed  for  the  agreement,  the  per- 
formance of  which  was  set  up  in  each  in  discharge  of  the 
cause  of  action.  It  was  contended  by  Mr.  Darley,  on 
the  authority  of  Bayley  v.  Homan  (6),  that,  as  the 
defendants  were  by  their  covenant  bound  not  to  inter- 
rupt the  plaintiff  in  his  enjoyment  of  the  land  which 
they  had  granted  to  him,  their  discontinuing  the 
ejectruent  was  merely  ceasing  to  do  what  they  had 
undertaken  not  to  do,  and  so  could  form  no  considera- 
tion for  the  new  agreement  made  with  them  by  the 
plaintiff^  He  argued,  moreover,  that,  as  the  defendants 
had  previously  granted  the  land  to  the  plaintiff*,  the 
latter's  title  as  against  them  was  perfect;  so  that, 
when  the  defendants  subsequently  obtained  the  grant 
from  the  Crown,  the  plaintiffs  title  was  complete  by 
estoppel. 

We  are  of  opinion,  however,  that  the  circumstances 
disclosed  show  a  suflScient  consideration  for  the  aorree- 
ment,  and  that  both  the  pleas  are  good.  It  is  admitted 
by  the  declaration,  in  effect,  that  the  defendants'  eject- 
ment would  have  been  successful  but  for  the  discontinu- 
ance of  the  action  on  the  now  plaintiff's  paying  a  large 
sum  of  money  ;  and  the  pleas  explicitly  state  that  the 
plaintiff  paid  £450  upon  an  agreement  not  merely  that 
the  action  was  to  be  discontinued,  but  that  his  title 
should  be  confirmed  by  the  defendants.  We  think  that 
such  a  discontinuance  of  an  action  apparently  well 
founded,  and  such  a  confirmation  thereupon  of  the 
plaintiff's  title,  formed  a  suflScient  consideration  for  the 
plaintiff's  agreement  in  satisfaction  of  the  breach  of 
covenant  complained  of.  See  the  authorities  cited  in 
Smith  V.  Monieith  (c),  and  in  the  notes  to  Cumber  v. 
Wane  (cJ). 

(a)  1  Vol.,  p.  441.  (6)  3  B.N.C.  916. 

(c)  13  M.  &  W.  427.  (d)  1  Sm.  L.C.  246. 
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Smart 

V. 

Tawkll 
and  another. 


The  second  of  these  pleas  (pleaded  to  the  second 
count)  shows  consideration  for  an  additional  reason. 
Upon  the  conveyance  to  the  plaintiff,  as  stated  in  the 
second  count,  his  title  appears  doubtful,  and  so  the 
plaintiff  would  not  acquire  an  estate  by  estoppel  upon 
the  defendants  obtaining  the  grant  to  themselves.  The 
plaintiff,  therefore,  under  the  agreement  stated  in  the 
plea,  obtained  something  different  from  what  was 
originally  covenanted  for,  namely,  a  clear  confirmation 
of  his  title,  from  the  defendants,  in  lieu  of  their  using 
their  best  endeavours  to  obtain  a  grant  direct  to  the 
plaintiff.  Those  endeavours  might  or  might  not  have 
been  successful ;  and,  even  assuming  that  the  plaintiff 
could,  by  a  suit  in  Equity,  have  forced  the  defendants 
to  convey  to  him  the  land  granted,  the  performance  of 
the  agreement  stated  rendered  this  course  unnecessary, 
and  so  relieved  the  plaintiff  from  the  trouble  and  ex- 
pense of  a  chancery  suit  as  well  as  of  the  pending 
action  at  law. 

On  the  second  and  fourth  pleas,  therefore,  the  de- 
fendants will  have  judgment  in  their  favour. 

Judorment  for  the  defendants. 


Smith  and  another  against  McGuiooan. 

rpHE  declaration  stated  that  the  defendant  drew  a 
■*■  cheque  for  £26  10s.  in  favor  of  Thomas  Parker 
or  bearer,  and  delivered  the  same  to  the  plaintiffs,  re- 
ceiving therefor  cash  and  other  valuable  consideration; 
and,  after  averring  due  presentment  and  dishonor,  it 
stated  that  "  the  plaintiffs  being  the  bearers  of  the  said 
order  so  dishonored  as  aforesaid  and  unpaid,  the  de- 
fendant falsely  and  maliciously  spoke  and  published  of 

and  concerning  the  plaintiffs,  and  of  and  concerning  the 
'» 
when  the 

Elaintiffs  were  the  bearers  thereof,  the  defendant  said  '*  the  signature  to  the  cbeqae 
I  a  forgery,  and  is  not  the  way  I  spell  my  name*'  (meaning  thereby  that  the  plain- 
tiffs were  endeavouring  to  obtain  money  fraudulently  by  means  of  a  forged  che^oe). 
Held,  that  assuming  that  the  words  were  slanderous  they  did  not  give  any  joiot 
oause  of  action  to  the  plaintiffs. 


October  30. 

The  decla- 
ration stated 
that  the  plain- 
tiffs obtained 
from  the  de- 
fendant his 
cheque  in 
payment  for 
goods  sold, 
which  was 
presented  for 
payment  and 
dishonored ; 
and  that 
afterwards, 
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said  order  so  in  their  hands  dishonored  and  unpaid  as        ^863. 
aforesaid,  the  words  following,  that  is   to  say,  'the       Smith 
signature  to  the  cheque  (meaning  the  said  order  or   ^^  wiother 
cheque)  is  a  forgery,  and  it  is  not  the  way  I  (meaning  MoGuiggan. 
the  defendant)  spell  my  name  (meaning  thereby  that 
the  plaintifis   were  endeavouring   to  obtain   money 
fraudulently  by  means  of  a  forged  cheque)/  " 
Demurrer  and  joinder. 

Sheppard  in  support  of  the  demurrer.  The  decla- 
ration is  bad,  because  the  causes  of  action  set  forth  are 
not  such  as  can  be  maintained  by  the  plaintiffs  jointly ; 
for  the  libel  does  not  contain  imputations  injurious  to 
any  trade  carried  on  by  them  jointly  as  partners,  nor 
would  the  damages  recovered  be  partnership  assets. 
The  injury  must  be  shown  to  be  an  injury  affecting 
the  joint  interests  of  the  plaintiffs ;  it  is  not  enough 
that  it  be  shown  to  be  an  injury  affecting  each 
separately.  He  referred  to  Coryton  v.  Lethebye  (a), 
Smith  V.  Cooker  (6),  and  Dyer  (c).  The  words  are  not 
capable  of  the  meaning  ascribed  to  them  by  the 
innuendo. 

The  Solicitor  Oeneral  in  support  of  the  declaration. 
The  declaration  shows  a  joint  injury  to  the  plaintiffs,  to 
whom  the  cheque  was  delivered;  and  any  injury  arising 
out  of  the  cheque  must  affect  the  plaintiffs,  who  were 
the  bearers  of  it,  equally  and  jointly.  On  the  second 
point  it  is  clear  that  by  these  words  a  slanderous  impu- 
tation is  conveyed  against  some  one,  and  the  innuendo 
points  out  the  particular  person  to  whom  they  apply. 

Stephen,  C.J.  There  are  two  questions  raised  by 
this  demurrer;  first,  whether  the  two  plaintiffs  can 
jointly  sue  for  the  alleged  slander;  and,  secondly, 
whether  the  words  used  do  in  fact  convey  any  slan- 
derous imputation.  In  Le  Fanu  v.  Malcolmson  (d), 
which  is  the  leading  case  on  this  subject,  Lord  Campbell 
says,  "Suppose  that  several  persons  were  in  partnership 

la)  2  Wins.  SdB.  117  a.  (6)  Cro.  Car.  613. 

(0  Fl.  112.  ((0  1  H.  L.  Gas.  837. 
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as  grocers,  and  it  was  alleged  that  they  sold  by  short 
Smith         measure  or  false  weight,  or  that  they  adulterated  their 
V.  goods,  they  might  bring  a  joint  action  for  that,  that 

McGuiGGAN.  would  be  an  allegation  as  to  the  manner  in  which  the 
business  was  carried  on ;  and  I  apprehend  whenever 
there  is  a  slander,  whether  written  or  spoken,  imputing 
to  partners  that  they  fraudulently  and  contrary  to  law 
employed  a  particular  mode  of  carrying  on  business, 
that  is  a  libel  in  which  they  must  be  jointly  included  as 
partners  in  their  trade."  Assuming,  therefore,  that 
these  words  do  convey  a  slanderous  imputation, and  also 
that  the  declarationalleged  that  the  plain  tiffs  were  part- 
ners in  trade,  I  am  of  opinion  that  still  there  is  no  joint 
cause  of  action,  as  the  imputation  is  one  on  personal 
character,  and  not  on  the  two  as  partners  or  respecting 
their  trade  or  their  mode  of  carrying  on  their  business. 


Wise,  J.,  concurred. 


Judgment  for  the  defendant. 


December  11. 


Mate  against  Kidd  and  another. 


The  twenty-  ^T^HE  declaration  stated  that  one  Hopgood,  being 
fth  section  of  -t-  geised  in  fee  of  certain  lands  and  messuage,  let  the 
same  by  deed  to  the  defendants,  to  hold  for  the  term  of 
five  years  from  July  1st,  1858,  and  the  defendants  by 
the  said  deed  covenanted  with  Hopgood  and  his  assigns, 
that  they  would  yearly  and  every  year  during  the  said 
term  by  the  said  deed  demised  well  and  truly  pay  unto 
Hopgood  or  his  assigns  the  yearly  rent  of  £250  by  the 
said  deed  reserved,  the  said  rent  to  be  paid  in  advance 
on  the  first  days  of  July,  October,  January,  and  April, 
respectively,  in  every  year  of  the  said  term ;  and  after- 
wards during  the  said  term,  Hopgood  by  deed  of  mort- 


fifth  section 
the  Trustees 
and  Mortga- 
gees' Act,  26 
Vic,  No.  12, 
does  not  in 
anywaya£fect 
the  rights  of 
the  mortga- 
gee ;  and, 
therefore, 

In  an  action 
by  a  mortga- 
gee against  a 
tenant  for  rent 
which  had  ac- 
crued since 
the  tenant 
had  received 


notice^of  the  mortgage,  Htklt  that  it  was  no  leeal  or  equitable  defence  that,  before 
the  receipt  of  such  notice,  he  had  surrendered  the  residue  of  his  term  to  his  land- 
lord, the  mortgagor,  who.  up  to  that  time  had,  with  the  mortgagee's  consent, 
remained  in  the  receipt  of  the  rents  and  profits. 
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gage  conveyed  to  the  plaintifFhis  reversion  of  and  in  the         18^^- 
said  land  and  messuage,and  his  interest  therein.  And  the        Mate 
plaintiff,  after  the  said  execution  of  the  said  deed  of         ^j^^^ 
mortgage,  and  during  the  continuance  of  the  said  term,    »nd  another, 
gave  due  notice  of  the  said  deed  to  the  defendants,  and 
required  them  to  pay  the  rents  of  the  said  lands  and 
messuages  to  the  plaintiff.  General  averment  of  the  ful- 
filment of  all  conditions  precedent.     Breach,  the  non- 
payment of  two  years'  rent  to  the  plaintiff. 

Plea,  upon  equitable  grounds,  as  to  the  residue  of  the 
amount  claimed,  that  after  the  said  mortgage,  and  up  to 
the  time  of  the  surrender  hereinafter  mentioned.  Hop- 
good  remained  in  receipt  of  the  rents  and  profits  of  the 
said  premises  as  owner  thereof,  by  consent  and  permis- 
sion of  the  plaintiff;  and  that,  before  the  defendants  had 
notice  of  the  said  mortgage,  and  before  the  said  amount 
became  due, the  defendants  surrendered  to  Hopgood  the 
said  demised  premises,  and  all  the  residue  of  the  said 
term  then  to  come  and  unexpired  therein ;  and  Hopgood 
then  accepted  such  surrender,  and  took  possession  of 
the  said  premises. 

Demurrer  and  joinder. 

Sheppard  in  support  of  the  demurrer.  A  surrender 
is  the  yielding  up  of  an  estate  for  life  or  years  to  him 
that  hath  the  immediate  estate  in  reversion  or  remain- 
der, Co.Litt  (a);  but  the  mortgagor  hasno  such  reversion, 
and  could  not  accept  the  surrender.  He  had  ceased  to 
have  any  title,  and  his  mere  continuance  in  possession, 
without  disturbance  by  the  mortgagee,  was  not  sufficient 
to  enable  him  thus  to  defeat  the  title  of  the  latter.  But 
even  assuming  that  he  had  a  sufficient  estate  for  that 
purpose,  the  law  will  not  give  effect  to  a  surrender  to 
the  prejudice  of  a  stranger  who  is  not  a  party  or  a  privy, 
like  the  mortgagee  in  this  case,  touching  any  right  or 
interest  he  had  before  the  surrender  (6);  Doe  v. 
Pyke  (c).  This  surrender  is  therefore  altogether  inope- 
rative. The  tenant  ought  not  to  have  surrendered  to 
his  lessor  without  seeing  that  his  landlord's  title  con- 


(a)  397  b. 


(6)  Id.  338  b. 


(c)  5  M.  &  S.  154. 
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^863.         tinued  ;  and  by  the  4  Ann,  c.  16,  sect.  9,  attornment  to 
Mate        the  mortgagee  is  rendered  unnecessary;  and,  at  all 
KiDD        events, theconveyance  to  the  plaintiffof  the  mortgagor's 
and  another,  reversion  operated  after  notice  to  make  the  plaintiff  the 
defendants'  landlord,substituting  the  mortgagee  for  the 
mortgagor  ;  Burrowes  v.  Gradin  (a).    The  law,  regu- 
lating the  relationship  of  mortgagor  and  mortgagee,aiid 
of  persons  holding  by  demise  under  the  mortgagor,  has 
been  recently  considered  in  Trent  v.  Hunt  (6),  in  which 
it  was  decided  that  there  is  a  presumption  of  law  that 
mortgagor  in  possession  is  authorized  to  distrain  as  the 
baililSfof  the  mortgagee.     But  it  is  confidently  sub- 
mitted that  he  has  no  authority  whatever  to  accept  a 
surrender  of  lease. 

Sir  W.  Manning,  Q.C.,  for  the  defendant.  It  is  ad- 
mitted that  the  defendants  have  no  defence  at  Common 
Law  ;  but  they  rely  upon  the  twenty-fifth  section  (c)  of 
26  Vic,  No.  12.  That  section  is  remedial,  and  was  in- 
tended not  to  create  any  particular  title,  but  to  prevent 
a  title  as  that  of  a  mortgagor  being  defeated  in  an  action 
of  ejectment  by  some  outstanding  term,  and  bring  the 
rule  of  Law  with  respect  to  mortgages  into  agreement 
with  the  rule  of  Equity.  The  mortgage  is,  under  this 
section,  to  be  deemed  a  pledge  only ;  and,  therefore,  the 
mortgagor,  possessing  the  legal  title,  has  power  to  let 
and  to  accept  a  surrender  of  the  lease.  The  rights  of  the 
mortgagee  are  reserved,  but  until  he  exercises  his  rights 
the  estate  remains  in  the  mortgagor  subject  to  the 
pledge.  The  statute  of  Ann  is  rendered  inapplicable. 
[Wise,  J.     If  a  mortgagee  lends  his  money  upon  a 

(a)  1  D.  &  L.  213.  (b)  9  Exch.  14  ;  22  L.J.  Ex.  318. 

(c)  That  section  of  the  statute  is  as  foUows  :  **  All  mortgagca 
of  real  or  personal  estate  shall  hereafter  be  deemed  at  law  as  now 
in  equity  pledges  only  of  the  property  thereby  mortgaged,  and  no- 
thing in  any  such  mortgage  shall  prevent  the  title  of  any  mortgagor 
or  person  claiming  and  being  in  possession  from  being  deemed  a  good 
title  at  law,  subject  to  such  pledge  as  against  all  pei-suns  other  than 
the  mortgagee  and  those  claiming  under  hint.  Frovided,  that  oo- 
thing  in  this  enactment  contained,  shall  intenFere  with  or  prejudice 
the  legal  rights  and  remedies  of  mortgagees,  and  those  claiming  under 
them,  for  the  preservation  and  enforcement  of  their  securities,  nor 
shall  affect  any  action  or  proceeding  commenced  before  November 
20,  1862." 
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property  which  he  knows  is  leased  for  a  long  time  to  a  ^0^3. 
good  tenant  at  a  high  rent,  is  it  not  unjust  to  him  that  Mats 
the  mortgagor  should  be  able  to  accept  a  surrender  from  ^^^^j^ 
such  tenant  ?]  His  remedy  is  by  giving  notice  ;  but  if  and  another, 
the  tenant,  who  has  been  put  into  possession  by,  and 
paid  rent  to,  the  mortgagor  (the  latter  being  the  only 
person  he  has  known  in  connection  with  the  land),  is 
bound  to  pay  rent,  after  he  has  surrendered  his  lease  to 
his  landlord,  to  the  mortgagee  of  the  reversion  who  is  a 
stranger,  and  whose  mortgage  may  be  altogether  secret, 
the  tenant  is  altogether  without  the  means  of  protecting 
himself  from  being  prejudiced  by  such  a  secret  convey- 
ance. It  is  provided  by  the  statute  that  the  mortgagor 
has  a  good  title  at  law,  subject  to  such  pledge,  as  against 
all  persons  other  than  the  mortgagee  and  those  claiming 
under  him ;  but  the  defendants  were  not  tenants  to,  nor 
did  they  claim  under,  the  mortgagee.  The  second  pro- 
viso, protecting  the  rights  and  remedies  of  mortgagees 
for  the  preservation  and  enforcement  of  their  securities, 
has  no  application,  for  before  the  plaintiff  attempted 
to  enforce  his  security  the  surrender  had  been  made, 
and  his  right  was  therefore  gone. 

Stephen,  C.J.  This  is  an  action  by  a  mortgagee 
against  a  tenant  for  rent,  which  had  accrued  since  the 
tenant  had  received  notice  of  the  mortgage.  The  defen- 
dants have  pleaded  that  before  they  received  such  notice 
they  had  surrendered  the  residue  of  their  term  to  their 
landlord,  he  being  up  to  that  time  in  receipt  .of  the  rents 
by  theplaintiflrsconsent,andthat  the  landlord  thereupon 
had  taken  possession  of  the  premises.  The  question, 
therefore,  is  whether  there  having  been  a  surrender  by  the 
lessees  to  their  lessor,  who  had  mortgaged  the  premises 
subsequently  to  the  lease,  such  surrender  to  the  mortgagor 
without  notice  of  the  mortgage  is  effectual.  And  I  am 
of  opinion  that  the  plaintiff  is  entitled  to  recover.  The 
mortgagee  claims  rent  only  from  the  time  when  he  gave 
notice  of  his  mortgage  to  the  defendants,  and  from  that 
time,  in  my  opinion,  he  is  entitled  to  recover.  What- 
ever may  be  the  precise  effect  of  the  words  that  the 
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^0^-         mortgage  shall  be  "  deemed  a  pledge  only,"  the  section 
Mate        says  that  the  mortgagor's  title  is  inoperative  as  against 
KiDD        **^®  mortgagee.     But  his  title  would  be  paramount  of 
and  another,   the  title  of  the  mortgagee  if  he  could,  without  his  con- 
currence, accept  the  surrender  of  the  term  upon  or  by 
virtue  of  the  reversion.    The  proviso  also  enacts  that 
nothing  in  the  section  shall "  prejudice  "  the  legal  rights 
of  the  mortgagee  for  the  preservation  of  his  securities. 
But  if  the  tenant  could  effectually  surrender  to  the 
mortgagor  after  his  title  had  passed  to  the  mortgagee, 
it  is  plain  that  the  rights  of  the  mortgagee  and  his 
power  of  preserving  his   securities    would   be  very 
seriously  prejudiced. 

Wise,  J.  This  is  a  clear  case,  and  the  defence  relied 
upon  is  not  good  either  in  law  or  in  equity.  There  is 
no  defence  under  the  recent  statute,  for  by  that  statute 
nothing  therein  is  to  affect  the  rights  of  the  mortgagee. 
The  discussion  of  this  question  has  shown  some  evils 
which  might  arise  from  this  alteration  of  the  law,  which 
I  think  ought  to  be  remedied.  As  for  instance,  a  mort- 
gagor having  made  a  lease  might  sue  his  tenant  in 
ejectment  for  f orf eiture,and  under  this  statute  he  might 
recover  and  enter ;  and,  subsequently,  the  mortgagee 
might  treat  the  lease  as  subsisting  and  sue  the  lessee  for 
rent,  and  as  this  statute  does  not  affect  the  rights  of  the 
mortgagee,  he  might  recover,  and  it  would  seem  that  | 
thus  the  tenant  would  be  liable  to  both.  | 

Judgment  for  the  plaintiff  (a).  | 


(a)  See  the  next 
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DwYER  and  others  against  O'Neill. 

'T^HIS  was  an  action  of  ejectment  by  the  mortgagor  in  ejectment 
and  mortgagee  of  the  property,  against  a  tenant  go/and  mort- 
at  will  of  the  mortgagor  before  the  mortgage.     It  ap-  gagee  against 
peared  at  the  trial  at  the  Goulburn  Assizes,  in  Septem-  *  jji  ^f  th^ 
her,  1863,  before  Stephen,  C.  J.,  that  there  had  been  no  mortgagor, 
notice  to  quit  or  other  determination  of  possession ;  but  tenancy  had 
that  the  defendant  had  known  of  the  mortgage.    Under  endTtC'b/the 
the  direction  of  the  learned  Judge  a  verdict  was  re-  mortgage 
turned  for  the  defendant  as  to  the  title  of  the  mortgagor  thereof  uTthe 
but  against  him  on  that  laid  in  the  mortgagee,  on  the  ^f"*****  ^^ 
authority  of  Doe  v.  Thovias  (a) ;  on  the  ground  that  the  gagee  could 
moment  the  tenant  at  will  knew  that  the  landlord  had  ^i^h8tand?n 
determined  the  will,  which  he  had  done  when  he  had  26  Vic,  No. 
parted  with  the  reversion,  every  conveyance  of  the  re-      '  *®°*'     ' 
version  by  the  lessor  being  inconsistent  with  the  will  to 
occupy  under  him,  the  tenancy  at  will  became  by  such 
knowledge  ipso  facto  determined,  and  that  thereupon 
also  the  title  immediately  passed  to  the  mortgagee.    No 
reference  was  made  to  the  recent  Act,  26  Vic,  No.  12, 
sect.  25.' 

SalamoTbs  now  moved  for  a  new  trial,  on  the  ground     October  7. 
that  under  26  Vic,  No.   12,  sect.  25,  the  mortgagor 
alone  had  title. 

Isaacs  objected  that  as  this  point  had  not  been  taken 
at  the  trial,  and  cited  Martin  v.  Reid  (6),  Toms 
V.  Wilson  (c),  Horlor  v.  Carpenter  (d),  Jones  v. 
Provincial  InsuravAse  Co.  (e),  Martin  v.  Oreat  Nor- 
thern  Go.  (f),  Morrish  v.  Mun^ay  {g\  R,  v.  Hunting- 

(o)  20  L. J.  Ex.  367.  (6)  31  L.J.C.P.  127. 

(c)  32  L.J.Q.B.  37.  {d)  27  L.J.C.P.  1. 
(e)  3  C.B.N.S.  66  ;  26  L.  J.C.P.  272. 

(/)  16  C.B.  179 ;  24  L.  J.C.P.  209.  (g)  13  M.  &  W.  62. 
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1863.        tower  (a),  and  Makoney  v.  Cunningham  (b)  in  this 

DwYKB       Court,     (c)  But  subject  to  this  objection  he  contended 

and  others     ^.j^^^  ^^^  ^^.^^  construction  of  the  twenth-fifth  section 

O'Nkill.      was  merely  that  the  mortgagor  should  be  deemed  the 

legal  owner  of  the  estate  as  against  third  persons,  but 

not  so  as  to   prevent  the  mortgagee  from   ejecting 

(especially  when  that  was  done  with  the  assent  of  the 

mortgagor)  a  stranger  from  the  mortgagee's  property. 

Salamovs  in  reply.  The  mortgagee  can  only  sue 
when  he  seeks  to  enforce  his  rights  against  the  mort- 
gagor, or  some  one  claiming  under  tbe  latter. 

Cur,  ad.  wM. 

January  27,       STEPHEN,  C.J.,  gave  the  following  reasons  for  the 
^^^'        judgment  delivered  in  December  last.    [After  stating 
the  facts,  he  continued : — ] 

The  present  objection  was  raised  for  the  first  time,  in 
the  notice  of  motion  for  a  new  trial — tbe  enactment  on 
which  the  question  turns  not  having,  in  point  of  fact, 
occurred  to  anyone  connected  with  the  cause  previously. 
That  enactment  is  the  25th  section  of  the  recent 
Trustees  and  Mortgagees'  Act,  the  26th  Vic,  No.  12 ; 
and  the  question  is,  whether  since  that  statute  intruders 
on  mortgaged  land  can  be  ejected  at  the  suit  and  in  the 
name  of  any  other  than  the  mortgagor. 

(a)  8  Cox.  C.C.  314. 

{h)  10  December,  1861. — This  was  an  action  for  breach  of  promise 
of  marriage,  tried  before  Wise,  J,  ^ia  which  the  plaintiff  was  examined 
as  a  witness  for  herself,  and  the  defendant  was  also  examined  for 
the  defence.  No  objection  was  taken  by  counsel  on  either  side,  and 
the  learned  Judge  stated  that  the  inadmissibility  of  the  evidence 
had  not  occurred  to  him. 

A  rule  nisi  for  a  new  trial  having  for  this  reason  been  obtained^was 
discharged  after  the  argument.  The  following  cases  were  cited —  Wade 
V.  Simeon  (2  C.B.  342),  BarbcU  v.  Allen  (7  Exch.  609;  21  L.  J.Ex.  155), 
Jacobs  V.  Layhom  (11  M.  &  W.  689),  WaXker  v.  Ntedham  (1  D.P.C. 
N.S.  220),  Taylor  (s.  1072)  and  Best  (p.  127)  on  Evidence,  Fo^fs  v. 
Wagner  (7  A.  &  E.  116,  in  not&),  Worratl  v.  Jones  (7  Bing.  398), 
Turner  v.  PeaHe  (I  T.R.  717),  KUpack  v.  Mayor  (2  Q.B.  739), 
Vewdeney  v.  Palmer  (7  Dowl.  177),  Norden  v.  Williamson  (1  Taunt. 
378),  Phillips  on  Evidence  (1  Vol.  160),  Reg,  v.  Huntingtovoer  (8  Cox 
G.C.  314),  Mant  v.  Mainioaring  (8  Taunt.  139). 

(c)  The  result  rendered  it  unnecessary  for  the  Ck>urt  to  oonsidef 
the  validity  ol  this  preliminary  objection. 
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The  language  of  the  section  is  certainly  embarrassing. 
But, as  observed  by  us  in  Matey,  Kidd  (a), argued  during 
the  said  Term,  whatever  may  be  the  effect  of  the  pro- 
vision that  mortgages  are  to  be  deemed  "  pledges  "  only, 
the  meaning  cannot  be  that  a  mortgagor's  title  shall  be 
paramount  to,  or  shall  supersede,  that  of  his  mortgagee. 
The  latter  part  of  the  clause  enacts,  that  nothing  therein 
shall  prejudice  the  mortgagee's  rights,  for  the  preser- 
vation of  his  security.  This,  surely,  must  mean  some- 
thing more  than  that  he  may  on  default  eject,  or  other- 
wise sue,  the  mortgagor  himself ;  for,  if  not,  the  mort- 
gagee could  not  eject  a  tenant  claiming  under  the  mort- 
gagor, even  though  the  suit,  was  with  the  latter  s 
assent,  or  at  his  instance.  And,  looking  at  the  enact- 
ment in  the  whole,  we  are  of  opinion  that  nothing 
therein  operates  to  defeat  a  mortgagee's  title  against 
third  persons ;  at  all  events  in  a  case  like  the  present, 
where  he  seeks  to  enforce  his  rights,  and  thereby  in 
effect  preserve  and  maintain  his  security,  in  conjunc- 
tion with  the  mortgagor,  against  a  person  who  is 
equally  an  intruder  on  both  parties.  The  plaintiff's 
verdict,  therefore,  will  not  be  disturbed. 

It  was  insisted  on  the  argument,  as  a  preliminary  ob- 
jection, that  the  defendant  could  not  avail  himself  of  the 
point  thus  diposed  of,  as  it  was  not  taken  at  the  trial — 
when,  if  sustained,  the  verdict  could  have  been  entered 
for  the  mortgagor.  The  result  has  rendered  it  unne- 
cessary for  us,  of  course,  to  consider  this  question. 

Rule  discharged. 


1864. 

DWYEB 

and  others 

V. 

O'Neill. 


{a)  Ante  p.  274. 
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December  8. 

The  plaintiff 
having  im- 
pounded the 
sheep  of  E., 
E.paid  to  the 
defendant, 
who  was  the 
poandkeeper, 
the  amount 
claimed  as 
damage,  and 
gave  notice  of 
appeal ;  bat 
without  going 
on  with  the 
appeal  he  re- 
covered 
damages  in 
an  action 
against  the 
pLkintiff  for 
the  illegal 
imponadiug, 
the  money  so 
paid  being  in- 
cluded ill 
these  dama- 
ges.   Held, 
that  the  plain- 
tiff could  not 
recover  in  an 
action  for 
money  had 
and  received 
against  the 
ponndkeeper, 
tlie  money  so 
paid  to  him. 


Reynolds  against  Ferrier. 

rpHIS  action  was  commenced  5th  May,  1863.    The 
declaration  was  for  money  had  and  received  by  the 
defendant  for  the  use  of  the  plaintiff.     Plea — ^never 
indebted. 

The  cause  was  tried  at  Maitland,  before  Milford,  J., 
at  the  September  Assizes,  1863,  when  a  verdict  by  con- 
sent was  taken  for  the  plaintiff,  for  £48  I9s.  4d.,  subject 
to  the  opinion  of  the  Court  upon  the  following  case. 
The  defendant  was  a  duly  appointed  poundkeeper  at 
Breeza,  in  the  colony  of  New  South  Wales,  in  July, 
1861,     On  the  3rd  July,  1861,  certain  sheep  belonging 
to  one  Elford  were  impounded  in  the  pound  at  Breeza 
by  the  plaintiff,  and  £4jO  4s.  for  damages  was  paid  by 
Elford  to  the  defendant  for  the  release  of  the  said  sheep; 
notice  at  the  same  time  being  given  by  £i/ord  in  accord- 
ance with  the  Impounding  Act,  19  Vic,  No.  36,  sect. 
27, of  his  intention  to  appeal  against  the  legality  of  snch 
impounding.     On  the  16th  of  the  same  month,  other 
sheep  of  Elford' a  wereimpounded  at  the  same  pound  by 
the  plaintiff,  and  £8   15s.  4d.  paid  for  their  release 
under  similar  circumstances;  notice  of  appeal  also  having 
been  given.     No  such  appeals  have,  in  fact,  been  prose- 
cuted; nor  has  the  defendant  received  any  order  from 
any  justice  touching  the  two  amounts  paid  to  release  the 
sheep  as  aforesaid.     Subsequently  to  this  impounding, 
Elford  sued  the  plaintiff  in  the  Supreme  Court  for  tres- 
pass and  for  illegally  impounding  the  sheep,  and  re- 
covered a  verdict  for  £105  5s.  9d. — which  amount  with 
costs  was  paid  by  the  plaintiff  to  Elford,  In  this  action, 
evidence  of  these  impoundings  and  of  the  amounts  paid 
to  release  the  sheep  was  given,  and  the  Judge  directed 
the  jury  to  take  into  their  consideration  as  special 
damages  these  two  amounts ;  and  "  such  sum  of  £105 
58.  9d.  was  intended  by  the  jury  to  include  as  special 
damages  the  said  two  several  sums  of  £40  4s.,  and  £8 
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15a.  4d/'    The  question  for  the  opinion  of  the  Court         ^^^' 

was, whether  under  the  above  circumstances  the  present  Ektnolds 

action  can  be  maintained  by  the  plaintiff  against  the  pebrier. 
defendant  ? 

Martin,  Q.C.,  for  the  plaintiff.  The  twenty-seventh 
section  of  the  Impounding  Act  states,  that  in  case  the 
owner  of  cattle,  &c.,  which  are  impounded,  shall  dispute 
the  amount  of  the  damages,  or  the  legality  of  the  dis- 
tress, he  shall  pay  "  the  damages  demanded  with  the 
authorized  pound  fees,  and  release  the  said  cattle,  &c., 
giving  at  the  same  time  notice  in  writing  to  the  pound- 
keeper  that  he  intends  to  appeal  against  such  damages 
or  impounding;  and  upon  the  receipt  of  any  such 
notice,  such  poundkeeper  shall  not  pay  over  to  the  im- 
pounding party  such  damages,  but  keep  the  same  in  his 
possession  until  the  decision  of  the  justices  shall  be  given 
as  hereinafter  provided."  And  the  next  section  provides 
that  in  case  of  such  dispute,  upon  the  complaint  of  the 
person  whose  cattle  are  impounded,  the  justices  shall 
summon  the  person  complained  of;  hear  and  determine 
the  case ;  and  if  satisfied  that  the  damages  so  claimed 
are  legal  and  proper;  and  in  case  the  owner  of  the  cattle, 
&a,  shall  have  released  them  under  the  provisions  of 
sect.  27,  by  payment  of  the  damages  to  the  poundkeeper, 
"  then,  on  receiving  a  written  order  to  that  effect  from 
the  justices,  or  one  of  them  adjudicating  in  such  case, 
the  poundkeeper  shall  hand  over  to  the  party  impound- 
ing the  amount."  No  provisions  are  made  in  case  the 
appeal  is  not  duly  prosecuted  ;  but  it  is  submitted  that 
if  not  duly  prosecuted  it  must  be  taken  to  be  abandoned, 
and  that  in  such  case  the  money  paid  into  the  hands  of 
the  poundkeeper  belongs  to  the  person  who  impounded 
the  cattle,  and  the  latter  is  entitled  to  it  just  as  if  no 
notice  of  appeal  had  been  given ;  otherwise,  it  will 
always  be  in  the  power  of  the  person  whose  cattle  are 
impounded  to  pay  the  amount  claimed  for  damages  to 
the  poundkeeper  and  thus  to  release  his  cattle,  and  then 
by  giving  notice  of  appeal  to  the  poundkeeper  to  prevent 
that  money  from  getting  into  the  hands  of  the  person 
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^863.  who  made  the  distress.  If  no  notice  of  appeal  had  been 
Reynolds  given,  it  is  clear  that  the  amount  would  have  belonged 
FkbIbikb.  ^  ^^^  person  who  impounded  the  cattle,  and  that  the 
poundkeeper  would  have  been  a  trustee  of  the  money 
for  his  benefit.  This  money  was  to  be  paid  by  the 
poundkeeper  to  the  person  impounding,  provided  no 
notice  of  appeal  was  given  and  prosecuted.  But,  in  the 
present  case,  it  appears  that  Elford,  instead  of  pro6e- 
cuting  his  appeal,  has  elected  to  pursue  another  remedy 
against  the  present  plaintiff  by  suing  him  for  these 
seizures,  and  has  recovered  as  damages  in  that  action 
the  particular  amounts  which  he  paid  over  to  the  pound- 
keeper  to  release  his  cattle ;  and  under  the  judgment  in 
that  case,  those  damageshave  been  paid  by  the  plaintiff. 
It  is  submitted  that  by  the  recovery  of  that  judgment 
and  its  satisfaction,  the  right  to  this  money  became 
vested  in  the  plaintifFJust  as  in  the  case  of  trover, where, 
by  the  judgment  and  the  payment  of  the  damages,  the 
property  in  the  thing  converted  becomes  vested  in  the 
defendant  (a). 

BarvaU,  Q.C.,  for  the  defendant.  It  is  submitted 
that  until  the  poundkeeper  receives  the  written  notice 
provided  for  by  section  28  from  the  justices,  he  is  bound 
to  retain  the  money  under  a  penalty,  and  cannot  hand  it 
over  to  the  party  who  impounded  the  cattle.  In  the 
present  case,  this  money  is  Elford's  money  in  the  de- 
fendant's hands,  subject  to  the  appeal,  which  there  is 
nothing  to  show  has  been  abandoned.  At  what  time 
did  the  plaintiffs  assumed  right  of  action  against  the 
poundkeeper  accrue  ?  When  did  this  money  become 
money  received  by  him  to  the  use  of  the  plaintiff?  Any 
difficulty  that  has  arisen  as  to  the  disposition  of  this 
money  is  created  by  the  defects  of  the  statute,  that  is 
by  law.  It  is  submitted  that  in  the  action  of  Elford 
V.  Reynolds  the  jury  were  not  entitled  to  consider 
this  money  as  having  been  paid  to  Mrs.  Reynolda, 

Stephen,  C.J.  This  is  an  action  against  a  pound- 
keeper.     It  appears  that  the  plaintiff  on  two  occasions 

(a)  Bee  BucUand  v.  Johtuon,  15  C.B.  137 ;  23  L. J.CP.  204. 
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impounded   the  sheep  of  one  Mford,  and  charged         1863. 
damages  for  them.   Elford  disputing  the  legality  of  the     Reynolds 
distress  on  each  occasion,  paid  to  the  poundkeeper  (the      pebmeb. 
defendant  in  this  case)  the  amount  so  charged,  and  gave 
notice  of  appeal.     But  neither  of  these  appeals  were 
prosecuted,  and  the  money  thus  paid  by  Elford  has 
ever  since  remained  in  the  defendant's  hands.     Elford, 
after  some  months  delay,  brought  an  action  against  the 
present  plaintiff  forthese  seizures  and  impoundings,  and 
recovered  damages.     And  as  part  of  the  damages,  he 
recovered  by  direction  of  the  Judge  the  amounts  he  had 
paid  as  aforesaid  to  the  defendant.     The  damages  and 
costs  in  that  action  have  been  paid  by  the  plaintiff  to 
Elford.     The  question  is,  whether  these  circumstances 
make  the  money  in  the  defendant's  hands  the  money  of 
the  plaintiff  received  by  the  defendant  to  her  use  ?   I  am 
of  opinion  that  the  action  will  not  lie,  and  that  our  judg- 
ment must  be  for  the  defendant.     By  the  statute,when 
the  notice  of  appeal  has  been  given,  the  poundkeeper  is 
directed  to  retain  the  money  paid  until  he  receives  the 
written  order  of  the  magistrates;  but  no  time  is  limited 
for  prosecuting  the  appeal,  and  the  act  does  not  provide 
for  the  disposition  of  the  money  in  the  event  of  the 
appeal  not  being  prosecuted;  it  may  be  that  the  justices 
might  have  the  power  to  dismiss  the  appeal  for  want  of 
prosecution.     I  do  not  see  how  the  mere  verdict  of  the 
jury,  in  the  case  of  Elford  v.  Reynolds,  can  make  this 
the  plaintiff's  money  in  the  defendant's  hands  received 
to  her  use,  in  the  teeth  of  this  statute — the  defendant 
not  having  been  a  party  to  that  action.     The  general 
rule  is  that  there  must  be  privity  between  the  parties 
before  this  kind  of  action  will  lie. 

Wise,  J.  This  is  an  action  of  money  had  and  re- 
ceived by  the  defendant  to  the  use  of  the  plaintiff.  It 
is  clear  that  when  the  defendant  received  this  money, 
it  was  not  then  the  plaintiffs  money,  because  it  was  not 
received  by  the  defendant  as  the  plaintiffs  agent ;  and 
I  am  of  opinion  that  nothing  has  happened  since  to 
create  that  relationship  between  these  parties.  For  in 
T— 2 


282 


SUPREME  COURT  REPORTS. 


1863. 


Reynolds 
Fbbbixr. 


the  action  brought  by  Elford  against  the  plaintiff  and 
in  which  he  recovered,  the  present  defendant  was  not  a 
party.  It  seems  to  me  that  even  if  the  justices  had 
ordered  this  money  to  be  returned  to  the  present  plaintiff, 
her  remedy  to  enforce  that  order  would  have  been  by  an 
application  to  the  justices ;  for  no  action  would  lie 
against  the  defendant,  who  is  a  public  officer.  Nothing 
has  happened  to  create  a  privity  between  the  plaintiff 
and  the  defendant,and  this  action,  therefore,  will  not  lie. 

Judgment  for  the  defendant 


October  28. 


The  Queen  against  Chubb. 


The  priaoner    ^FECIAL  case  reserved  for  the  consideration  of  the 

wlth^forgery  Judges,  under  13  Vic.,  No.  8. 

x7  ■i*®""^  "  The  prisoner  was  tried  and  convicted  before  me  at 

the  date  from  *' 

April  to  May  the  last  ciiminal  sittings,  at  Darlinghurst,  for  uttering 
the  wli^ient  *  forged  cheque.  The  prisoner  was  defended  by  Mr. 
of  which  he  Windeyer.  The  forgery  consisted  in  altering  a  cheque 
■topped;  the*^  Under  the  following  circumstances.  The  prisoner  was  a 
prisonerbeing  confidential  clerk  to  Messrs.  Byrnes  &  Co,,  station  and 
presented  the  stock  agents,  and  the  office  was  in  the  same  house  as 
cerv^^S^'^ro-  *^^*^  ^^  ^''  MvMena,  a  share  broker.  Mr.  Mullens 
ceeds.  In  having  sold  certain  shares  on  Mr.  Javiea  Byrnes*  private 
for  the  prose-  account,sent  him  a  cheque  for  £445  10s.,  dated  April  8. 
cution  It  was  The  cheque  not  having  reached  Mr.  Byrnes'  hands 
the  prisoner  inquiries  were  made,  and  the  prisoner  stated,  that  Mr. 
Y^  d^*Hne  Byrnes  was  very  careless,  and  that  no  doubt  he  (Mr. 
arraDgetnents  Bymes)  had  mislaid  the  cheque  and  it  would  turn  up. 
mediately        ^^'  -i'^^^^^^  accordingly  gave  two  cheques  of  £200  and 

leaving  the 
colony.     The 
prisoner 
sought  to 
counteract 
this  evidence 

by  showing  that  he  desired  to  abscond  in  order  to  avoid  an  exposure  which  he  alleged 
would  take  place  in  his  employers'  (the  prosecutors)  affairs,  and  claimed  to  prove  hj 
evidence  as  to  the  state  of  his  employers'  affairs,  that  such  exposure  was  probable. 
Held  that  such  evidence  was  properly  rejected  as  being  too  remote  and  conjectaral. 
A  Judge  in  a  criminal  case  may,  in  his  discretion,  postpone  the  cross-examinatioo 
of  a  witness. 


£245  10s.  respectively,  on  receiving  an  indemnity  from 
Mr.  J.  Byrnes,  which  was  shown  to  and  witnessed  by 
the  prisoner.     Payment  of  the  first  cheque  was  stopped. 
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The  Attorney  General  opened  these  facts  on  the  part        ^8^^ 
of  the  prosecution;   and  further,  that  the   evidence    TheQnsxN 
against  the  prisoner  was,  that  on   the  afternoon  of       ^^ 
August  4,  Mr.  /.  Byrnes  having  been  absent  from  the 
office  for  some  days  from  serious  illness,  the  prisoner 
paid  into  his  own  account  in  the  London  Chartered 
Bank  the  cheque  given  on  April  8th,  the  date  of  it 
being  altered  to  July  8,  without  any  authority  from  Mr. 
MvuUena,  and  thereupon  drew  out  a  larger  amount  on  a 
cheque  drawn  by  himself  thus  '  Pay  Policeman/  and 
that  it  would  also  be  proved  that  the  same  afternoon  he 
had  made  arrangements  to  go  on  board  the '  Policeman ' 
(a  ship  belonging  to  Messrs.  Byrnes  S  Co.)  and  leave 
Sydney  early  on  the  morning  of  the  5th,  or  before  the 
cheque  could  be  presented  at  the  bank  on  which  it  was 
drawn,  accompanied  by  his  wife  and  children,  and  with 
a  large  quantity  of  goods,  and  between  three  or  four 
hundred  pounds  worth  of  money  which  he  had  received 
from  the  London  Chartered  Bank  by  the  use  of  this 
cheque ;  and  further,  that  on  the  day  the  cheque  was 
presented  he  had  displaced  the  captain  of  the  ship 
'Policeman'   and   appointed  another,  and   had   also 
altered  the  destination  of  the  ship,  and  bad  informed  no 
one  of  his  intention,  although  he  had  told  a  clerk  at  the 
London  Chartered  Bank  that  he  wanted  gold  in  ex- 
change for  the  cheque,  because  he  wished  to  send  it  off 
that  night  by  a  ship.     Mr.  MvUens  was  called,  and 
proved  the  facts  as  to  the  giving  of  a  cheque,  and  its 
loss  and  alteration  without  his  authority  or  knowledge. 
Mr.  J.  Byrnes  was  then  called,  and  proved  that  the 
prisoner  was  clerk  to  the  firm  of  Messrs.   J.   &  N, 
Byrnes  at  £400  a  year,  and  that  his  duty  was  to  transact 
the  business  of  the  firm  chiefly  under  the  direction  of 
Mr.  J.  Byrnes.    In  the  course  of  his  cross-examination 
by  Mr.  Windeyer,  he  was  asked  various  questions  as  to 
the  liabilities  and  pecuniary  position  of  the  firm,  which 
were  objected  to  by  the  counsel  for  the  Crown,  and  also 
by  the  witness,  who  claimed  my  protection  from  irrele- 
vant inquiries.     I  called  upon  Mr.  Windeyer  to  state 
bow  these  questions  could  be  relevant  to  this  charge  of 
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^863.  Mr  MuUena'  cheque  having  been  altered,  and  the 
The  Queen  learned  counsel  contended  that  he  was  entitled  to  show, 
Chubb.  ^  according  to  his  instructions  he  could,  that  the 
position  of  the  firm  and  the  conduct  of  the  partners,  and 
possibly  also  the  conduct  of  the  prisoner,  although 
not  guilty  of  the  offence  charged,  was  such  as  naturally 
to  induce  him  to  desirp  to  leave  Sydney  secretly,  and 
that  however  unpleasant  it  might  be  to  the  witness  to 
disclose  the  affairs  of  the  firm,  he  was  bound  to  do  so. 
I  disallowed  these  questions,  being  of  opinion  that,  wide 
as  the  limits  are  of  cross-examination  by  a  prisoner's 
counsel,  the  presiding  Judge  must  exercise  a  discretion 
as  to  the  extent,  time,  and  manner  of  the  cross-exami- 
nation ;  and  I  thought  that  under  the  circumstances  of 
the  case  at  that  stage  of  the  proceeding,  and  unless  there 
was  some  evidence  as  to  the  crime  itself  not  having  been 
committed,  the  prisoner's  counsel  was  not  entitled 
(whatever  his  instruction  might  be)  to  pursue  this  line 
of  cross-examination,  because  it  was  not  relevant,  and  no 
reasonable  inference  as  to  the  issue  the  jury  had  to  try 
could  be  drawn  from  the  truth  or  falsehood  of  the 
answers  given  to  the  questions  by  Mr.  Byrnes,  At  the 
same  time  I  did  not  say  that  at  a  subsequent  stage  of 
the  trial  facts  might  not  be  given  in  evidence  which 
might  render  these  questions  relevant,  in  which  case  I 
should  allow  Mr.  Byrnes  to  be  recalled  for  further  cross- 
examination.  Several  questions  having  been  disallowed, 
another  was  put  of  a  similar  nature,  and  as  I  was  greatly 
fatigued  and  was  also  suffering  from  indisposition  I  did 
not  wish  todecide  immediately, and  notwithstanding  the 
objection  of  Mr.  Windeyer,  I  directed  the  further  cross- 
examination  of  Mr.  Bylines  to  be  postponed  until  Friday 
morning,  giving  liberty,  however,  to  Mr.  Windeyer  to 
postpone  the  cross-examination  of  any  other  witnesswho 
might  be  called  for  the  Crown  until  after  my  decision, 
and  the  cross-examination  and  re-examination  of  Mr. 
Byimes  was  finished ;  other  witnesses  were  called,  and 
the  cross-examination  of  one  of  them  was  accordingly 
postponed  withoutprejudice  to  any  objection  to  thecourse 
pursued  by  me  if  illegal.     In  the  morning  I  rejected  the 
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questionsf  or  the  reasons  already  given,  as  also  questions  18^^- 
to  show  indirectly  that  the  prisoner  was  a  partner  of  The  Queek 
Byrnes  &  Co.,  or  of  Mr.  Byrnes — first,  because  the  chubb. 
altered  cheque  had  nothing  to  do  with  the  firm,  but  was 
given  on  Mr.  Byrnes'  private  account ;  and  secondly, 
because  even  if  he  were  a  partner,  and  if  Mr.  Byrnes 
himself  authorised  the  alteration,  the  crime  of  forgery 
and  uttering  would  be  the  same  as  far  as  the  prisoner 
was  concerned.  I  was  also  influenced  in  rejecting  the 
question  by  the  almost  certain  prolixity  to  which  the 
enquiry  would  have  led,  it  being  admitted  there  was  no 
other  witness  of  the  agreement  between  Messrs.  Byrnes 
and  the  prisoner  than  Mr.  Byrnes  himself,  and  he  had 
altogether  denied  the  existence  of  a  partnership,  and  the 
possibility  that,  after  all,  the  instructions  furnished  by 
the  prisoner  were  without  foundation,  and  the  question 
suggested  merely  from  a  malignant  feeling  towards  Mr. 
Byrnes,  On  behalf  of  the  prisoner  several  witnesses 
were  called,  but  not  one  to  negative  any  of  the  circum- 
stances proved  as  to  the  secrecy  of  his  intended  depar- 
ture, or  the  manner  of  obtaining  the  money.  Mr. 
Windeyer  wished  toexamine  a  witness  as  tothepurchase 
of  a  particular  station  through  the  prisoner  as  clerk  to 
Messrs.  Byrnes,  to  show  (as  he  contended)  that  the 
prisoner  might  have  had  reasons  for  going  away,  and 
also  to  examine  Mr.  Byrnes  as  to  some  money,  which  it 
was  alleged  he  (Mr.  Byrnes)  had  received  from  a  Mr. 
Musson  and  misapplied,  with  a  similar  object  ;  but  I 
disallowed  this  line  of  examination.  The  questions  for 
the  opinion  of  the  Court  are — First,  whether  the  post- 
ponement of  the  cross-examination  of  Mr.  Byrnes  was 
illegal  ?  Second,  whether  the  questions  rejected  were 
properly  rejected  ? 

Edward  Wise. 

Supreme  Court,  Sydney, 
October  15th,  1863." 

Windeyer  for  the  prisoner.  This  line  of  cross-exami- 
nation was  open  to  the  prisoner,  in  order  to  get  rid  of 
the  inference  which  it  was  attempted  to  draw  from  his 
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^^^'  attempted  flight.  It  was  opened  by  the  Crown  that  the 
The  QasBN  prisoner  had  secretly  endeavoured  to  leave  the  colony 
Chubb  with  the  design  of  absconding  with  the  proceeds  of  the 
forgery,  which  it  was  alleged  the  prisoner  had  com- 
mitted ;  and  from  his  attempt  to  leave  the  colony  the 
jury  were  invited  to  infer  that  he  either  executed  this 
forgery  himself  or  that  he  was  cognisant  of  such  crime. 
So  strong  a  presumption  of  guilt  was  the  prisoner's 
flight  supposed  to  afford  by  the  Common  Law,  that 
before  it  was  altered  by  7  &  8  G.  IV.,  c.  28,  sect.  5,  the 
goods  of  a  person  accused  of  felony  were  forfeited,  if  the 
jury  found  that  he  had  fled,  whether  he  were  found 
guilty  or  acquitted.  It  is  submitted,  therefore,  that  the 
prisoner  was,  on  the  present  occasion,  entitled  to  show 
that  he  fled  for  another  verysuflBicient  reason,  and  to  lay 
before  the  jury  another  hypothesis  consistent  with  the 
facts  proved  by  the  Crown  and  also  with  his  innocence.  If 
the  interests  of  j  ustice  require  that  certain  evidence  should 
be  given,  the  feelings  of  the  witness,  to  which  the  publi- 
cation of  such  evidence  may  be  painful,  must  not  be 
considered.  Suppose  that  a  murder  is  committed  in  the 
town  of  A.,  and  that  B.  who  happened  to  be  lodging 
there  with  a  private  family  absconded  at  that  particular 
time,  and  having  been  brought  back,  was  put  on  his 
trial  for  such  murder,  his  flight  at  that  time  being  re- 
lied on  by  the  prosecution  as  chiefly  corroborating  the 
evidence  of  his  guilt,  might  not  B.  in  order  to  get  rid 
of  such  inference  show  that  he  having  seduced  the 
daughter  of  his  host  fled,  in  fact,  in  order  to  avoid  the 
discovery  and,  it  may  be,  the  punishment  of  his  profli- 
gacy, and  not  for  the  reason  suggested  by  the  Grown  ? 
It  is  also  submitted  that  the  Judge  had  no  power  to 
postpone  the  cross-examination  of  the  witness  for  the 
Crown,  as  the  exercise  of  such  a  power  might  altogether 
defeat  the  object  of  the  cross-examination. 

The  Attorney  General  for  the  Crown.  The  question 
of  the  relevancy  of  the  evidence  which  is  tendered  must 
be  left  to  the  discretion  of  the  presiding  Judge.  No 
reasonable  inference  with  regard  to  the  prisoner  s  flight 


V. 

Chubb. 
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could  be  drawn  from  circumstances  so  remotely  con-  1863. 
nected  with  it  asthose  proposed  to  be  shown.  How  could  The  Quebh 
the  existence  of  such  an  additional  motive  for  abscond- 
ing tend  to  show  either  that  the  prisoner  did  not  commit 
this  forgery,  or  that  he  had  not  in  fact  this  motive  for 
absconding  also  ?  The  evidence  did  not  go  to  show  any 
reason  for  his  going  ;  for  it  was  merely  that  the  prose- 
cutor, whose  name  the  prisonerwas  charged  with  forging, 
was  mixed  up  in  transactions  which  might  perhaps 
affect  the  prisoner  who  was  his  clerk  indirectly,  and  so 
might  possibly  have  supplied  a  motive  for  the  latter's 
secret  flight.  It  is  altogether  too  remote  and  conjectural, 
and  does  not  afford  any  fair  presumption  or  inference  as 
to  the  question  in  dispute.  Beat  (a),  Starkie  (6),  and 
Taylor  on  Evidence  (c),  were  referred  to.  It  is  clear 
that  there  is  no  binding  rule  when  the  cross-examination 
is  to  take  place, and  that  it  is  a  matter  altogether  for  the 
discretion  of  the  Judge ;  Michelson  v.  Nicol  (d). 

Stephen,  C.  J.  I  am  clearly  of  opinion  that  a  Judge 
may  postpone  the  cross-examination  of  a  witness,  as  it  is 
a  matter  for  his  discretion;  but  I  do  not  say  that  he  can 
also  pastpone  a  criminal  trial  for  that  purpose.  Qn  the 
other  point,itappearsthattheprisonerwascharged  with 
forgery  by  altering  the  date  from  "April"  to  "July"  of 
a  cheque,  the  payment  of  which  had  been  stopped  in 
May.  Among  other  evidence  for  the  prosecution  it  was 
proved  that  the  prisoner  had  made  clandestine  arrange- 
ments for  immediately  leaving  the  colony.  The  prisoner 
sought  to  counteract  this  evidence,  by  showing  that  he 
possibly  or  probably  desired  to  abscond  in  order  to  avoid 
a  crash  which,  it  was  suggested,  he  expected  in  his  em- 
ployers* (the  prosecutors)  afikirs,  and  so  he  claimed  to 
examineintothe  state  of  his  employers' business  in  order 
to  show  that  such  crsish  was  probabl  e.  It  appears  to  me 
that  there  can  be  no  doubt  that  these  questions  were 
asked  either  to  gratify  the  prisoners  malicious  feelings 
againsthisemployer,or  to  weary  and  embarrass  the  jury, 

(a)  [3rd  Ed.]  340,.  343,  764.      (6)  [4th  Ed.]  1  VoL  pp.  79,  90. 
(c)  8.  1160.  (d)  18  L.  T.  198. 
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and  that  there  was  no  ground  for  such  a  line  of  cross- 
examination  being  adopted .  The  proposed  evidence  was 
too  remote  and  conjectural  to  have  been  legitimately 
admissible.  If  admitted,  it  would  have  been  or  ought 
to  have^been  absolutely  useless.  In  point  of  fact  the 
evidenceof  the  prisoner's  intended  clandestine  departure 
was  not  given  to  show  his  guiltof  the  alleged  crime,  but 
toshowthathehadthenwithhimthecash  proceeds  of  the 
forged  cheque,  and  so  was  applying  or  had  applied  the 
money  to  his  own  and  not  to  his  employers*  use.  But 
even  if  such  haxi  been  the  object  of  the  evidence  of  the 
Crown,  I  do  not  say  that  this  evidence  for  the  prisoner 
would  have  been  properly  received. 


Wise,  J.,  concurred. 


Conviction  sustained 


Decembers.  NixoN  (tgaiust  The  Trustees  of  the  Savings'  Bank 

OF  New  South  Wales. 


i  twenty-  nnHEdcclaration,after  the  usual commencement,stateJ 
>  -  *®°'       -»-      that  the  defendants  received  a  certain  deposit,  to 


Thet 
seventh  e 
tion  of  the 
Savinffs'Bank  ^\^  the  sum  of  £100  for  the  use  and  benefit  of  the 

Consolidation 

Act,  26  Vic,  plaintiff,  on  the  terms  directed  by  the  statute  17  Vic, 
thaUn  c^^  No.  24,  ss.  27  and  29— that  is  to  say  that  the  defen- 
the  trustees  dants  should  pay  to  the  plaintiff  the  amount  of  the  said 
any  deposit  of  deposit  and  the  interest  thereon, subject  to  the  condition 
money  from     that  the  plaintiff  should  on  some  day  appointed  for  the 

or  for  the  use  .  *    ,  i«    i      c>.      •        liv     i      i  i. 

and  benefit  of  meeting  of  the  trustees  of  the  Savings  Bank,  deliver  or 

any  infant,  it 
shall  be  law- 
ful for  them 
to  pay  such 
person  the 
amount. 
Held,  that  by 
the  operation 

of  the  eighth  section  of  the  Acts  Shortening  Act,  22  Vic,  No.  12,  there  was  vested  a 
discretionary  power  in  the  trustees  of  the  bank,  and  therefore  no  action  would  lie 
at  the  suit  of  an  infant  for  his  deposit. 

The  declaration  contained  a  second  count  for  money  lent  and  money  had  and 
received  to  the  plaintiff's  use.  The  defendant  pleaded  that  the  plaintiff  was  unable 
to  give  a  receipt  which  should  be  a  sufBcient  discharge  to  the  defendants  for  any 
money  paid  by  them.     Held  bad. 


cause  to  be  delivered  to  the  managing  trustee  or  ac- 
countant a  notice  signed  with  his  name,  declaring  his  in- 
tention to  withdraw  the  sum  deposited  from  the  bank  at 
the  expiration  of  thirty  days  from  the  date  of  such 
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notice.    General  averment  of  fulfilment  of  all  conditions         ^863. 
precedent  and  of  non-payment.  Nixon 

There  were  counts  for  moneyhad  and  received,  money  .pj^^  TruBtees 
lent  and  on  accounts  stated  (a).  of  the  ^ 

Plea,  that  the  plaintiff  is  unable  to  give  a  receipt  Bank  of  New 
which  shall  be  a  sufficient  discharge  to  the  defendants  South  Walks 
for  any  money  paid  to  the  plaintiff  by  the  defendants. 

Demurrer  and  joinder. 

Darley  was  called  on  to  support  the  plea.  The 
twenty -seventh  section  of  the  Savings'  Bank  Act  (6) 
provides  that  ''infants  may  make  deposits,  and  the 
trustees  may  p.^y  to  them  the  amount  of  such  deposit 
v^ith  interest  in  the  usual  manner;"  and  directs  that  "the 
receipt  of  such  person  shall  be  a  sufficient  discharge  for 
any  money  paid  as  aforesaid.*'  The  plea  demurred  to 
states  that  the  plaintiff,  who  is  an  infant,  is  unable  to 
give  a  receipt,  which  shall  be  a  sufficient  discharge  to 
the  defendants  for  any  money  paid  by  them  to  the 
plaintiff.  The  plaintiff  is  not  in  a  position  to  give  the 
receipt  required  by  the  statute ;  for  in  order  to  afford 
any  adequate  protection  to  the  defendants  that  receipt 
must  be  in  writing.  The  money  is  alleged  to  have  been 
received  by  the  defendants  "  for  the  use  and  benefit  of  " 
the  plaintiff;  they  are,  therefore,  trustees  of  this  money, 
and  if  they  now  paid  it  to  him  he  might  sue  them  for  it 
again  on  his  coming  of  age,  or  his  assignees  in  the  event 
of  insolvency  might  sue  thirty  years  afterwards;  and 
unless  they  had  his  receipt  in  writing,  where  would  be 
the  evidence  that  this  money  had  been  paid  ?  It  is  laid 
down  that "  in  no  case  can  payments  to  infants  be  sup- 
ported since  they  are  wholly  incapable  of  giving  a  legal 
discharge  for  them  ;  and  if  the  payment  be  made  by  a 
party  who  is  a  trustee  for  the  infant,  to  the  infant,  or  to 
others  on  his  behalf,  whether  they  be  his  parents  or 
otherwise,  the  party  so  paying  will  be  liable  for  any  loss 
thereby  occasioned  to  the  infant,  unless  such  payment 
be  unequivocally  recognized  by  him  when  of  age,  or 

(a)  See  WUliams  v.  Mwyr,  11  M.  &  VV.  256. 
(6)  26  Vic.,  No.  11. 


2&0  SUPREME  COtJRT  REPORTS. 

^8^'         lapse  of  time,  or  acquiescence  have  barred  the  remedy, 
Nixon       or  unless  such  payment  turn  out  to  have  been  clearly  for 
The  Trustees  ^^1^  infants*  benefit,  or  has  been  expressly  directed  by  the 
of  the  ^      donor;"    Chambers  on   Infancy  (a\    In  Dagley  v. 
Bank  OF  New  Tolferry  (6),  a  payment  of  a  legacy  by  an  executor  to 
Sooth  Walks  fche  father  of  the  infant  legatee  was  held  void,  although 
directed  by  the  testator  on  his  death-bed  verbally  to 
make  the  payment,  and  the  son  knew  that  it  was  in  the 
hands  of  his  father  fourteen  years  after  he  came  of  age. 
The   defendants   being   trustees,  the   plaintifTs  only 
remedy  is  by  filing  a  bill  against  them  in  Equity.    But 
for  this  statute,  therefore,  an  infant  could  not  claim  any 
money  placed  in  their  hands  by  third  persons  for  him, 
and  the  statute  requires  the  fulfilment  of  certain  con- 
ditions which  the  plea  states  that  the  plaintiff  cannot 
fulfil.     Assuming,  therefore,  that  the  plea  does  not 
afford  a  good  answer  to  the  common  counts,  it  is  a  per- 
fectly good  answer  to  the  first  count  which  is  framed  on 
the  statute ;  and,  therefore,  the  demurrer  being  too  large 
must  be  overruled.     [Wise.,  J.     I  am  inclined  to  think 
that  the  plea  is  distributive.] 

Sheppard  in  support  of  the  demurrer.  The  plea  can- 
not be  taken  distributively,  and  if  bad  as  an  answer  to 
one  count  it  is  bad  altogether;  Dibbs  v.  Newcastle  Coal 
and  Copper  Company  (c).  The  plea  admits  the  cause  of 
action ;  it  admits  that  the  plaintiff  is  in  a  position  to  sue, 
except  so  far  as  he  is  unable  to  do  so  by  his  inability  to 
give  a  sufficient  receipt.  It  is  submitted  that  the  receipt 
of  the  money  by  the  person  legally  entitled  is  a  sufficient 
discharge  to  the  defendants  within  the  meaning  of  this 
section,  and  that  there  is  nothing  to  show  that  a  receipt 
in  writing  is  necessary.  As  to  the  common  counts  it 
may  be  that  thedefendants  have  acknowledged  that  they 
hold  this  money  on  the  plaintiff's  account,  and  admitted 
their  liability  to  him  for  the  amount,  and  therefore  the 
plaintiff  can  sue  for  it.     WaLwyn  v.  Goutts  (d)  was 

(a)  p.  426.  (b)  1  p.  Wms.  286. 

(c)  1  Sup.  Ct.  R.,  C.L. 

{(l)  3  Mer.  707,  cited  in  Elliaon  v.  Sllisan,  1  Tudor  and  White*! 
L.C.  209. 
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referred  to.     [  Wise,  J.     The  words  of  section  27  are,         ^^3- 
"  it  shall  be  lawful  for  the  trustees  to  pay  the  infant ;"        Nixon 
but  the  Acts  Shortening  Act,  22  Vic,  No.  12,  sect.  8,  jj^e  Trusteea 
provides  that  such  words  import  a  discretionary  power  ;        ^^  **^«  , 
the  trustees,  therefore,  have  a  discretion  whether  they  BankofNkw 
will  or  will  not  pay  the  money.]     It  is  submitted  that  South  Wales 
this  is  not  a  "  power  conferred  "  within  the  meaning  of 
that  Act. 

Stephen,  C.  J.  The  plea  demurred  to  is  pleaded  to 
the  three  counts  of  this  declaration.  It  is  unnecessary  to 
consider  whether  it  is  a  sufficient  answer  to  the  first 
count,  as  in  my  opinion  that  count  is  bad.  The  twenty- 
seventh  section  of  the  Savings'  Bank  Consolidation 
Act(a)  corresponds  with  the  twenty-ninth  section  of  the 
former  Savings*  Bank  Act  (6),  and  is  in  the  following 
terms — "In  case  the  trustees  shall  receive  any  deposit 
of  money  from  or  for  the  use  and  benefit  of  any  person 
under  the  age  of  twenty-one  years,  it  shall  be  lawful  for 
them  to  pay  to  such  person  the  amount  of  such  deposit 
and  the  interest  thereon,  in  the  manner  and  upon  the 
conditions  hereinbefore  specified  in  the  case  of  other 
depositors,  and  the  receipt  of  such  person  shall  be  a 
sufficient  discharge  for  any  money  so  paid."  The  eighth 
section  of  the  Acts  Shortening  Act  (c)  provides  that 
where  in  any  future  act  a  power  is  conferred  on  any 
officer  or  person  by  the  words  "it  shall  be  lawful," 
applied  to  the  exercise  of  that  power,  such  words  shall 
be  taken  to  import  that  the  power  may  be  exercised  or 
not  at  the  discretion  of  the  donee  of  the  power.  I  am 
clearly  of  opinion,  therefore,  that  under  the  twenty- 
seventh  section  it  is  optional  with  the  trustees  to  pay  this 
money  to  the  infant  or  not.  This  seems  to  me  a  very 
wise  provision  for  the  protection  of  the  interests  of 
infants,  as  it  must  be  presumed  that  the  trustees  will  not 
exercise  their  option  to  the  injury  of  the  infant.  But 
the  second  and  third  counts  are,  in  my  opinion,  good  ; 
for  it  is  possible  that  the  money  sued  for  was  really  lent 

(tt)  26  Vic,  No.  11.  (6)  17  Vic,  Nc  24. 

(c)22Vic,Nc  12. 
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1863.         to  the  bank  by  the  plaintiff,  or  received  by  them  to  the 

Nixon        plaintiff's  use,  and  if  so,  it  is  no  defence  to  this  demand 

The  Trustees  ^^^^  *'^®  plaintiff  either  would  not  or  could  not  give  a 

of  the        receipt  which  should  be  a  sufficient  discharge  to  the 
Savings'       j  ^      i      . 
Bank  OF  New  derenaants. 
South  Wales 

Wise,  J.     The  point  suggested  by  me  during  the 

argument,  that  by  the  provivsions  of  the  Acts  Shortening 

Act  the  trustees  had  a  discretion  as  to  whether  they  will 

or  will  not  pay  over  the  deposit  of  an  infant,  seems  to 

me  to  show  conclusively  that  the  first  count  is  bad.    1 

give  no  opinion  as  to  whether  the  receipt  provided  for 

in  the  twenty-seventh  section  must  be  in  writing.  The 

other  counts  are  good,  as  there  is  nothing  to  show  that 

these  are  deposit  transactions  ;  and  the  plea  to  these 

counts  is  bad. 


Thomson  and  another  against  The  Commissioner 
FOR  Railways. 


rpiHE  declaration  stated  that  James  Thonison  and  Au- 
phemia  Thomson^  his  wife,  sued  the  Commissioner 
for  Rail  ways — for  that  the  defendant,  being,  as  such  Com- 
missioner,  possessed  of  certain  carriages  used  for  the 
carriage  and  conveyance  of  passengers  to,  from,  and 
between  the  stations  on  a  certain  railway  in  the  said 


The  defen- 
dant had  un- 
dertaken to 
convey  the 
plaintiff  to 
P. ;  on  the 
train  arriving 
at  P.,  the 
plaintiff  was 

atthe^^xJrof  colony,  commonly  called  or  known  as  "The  Great 
the  carrriage    Southern  Railway,"  and  among  others  from  the  station 

with  her  son ;  ^  ^ 

the  train 

was  still  moving  and  it  acvor  stopped,  but  the  name  of  the  station  was  called  oat ; 
the  station-master  came,  unlocked  the  door  and  lifted  out  the  son,  and  just  as  the 
station-master  was  in  the  act  of  putting  him  down  on  the  platform,  the  plaintiff  in 
stepping  out  after  him  missed  the  step  of  the  carriage  (its  speed  having  been  a  little 
previously  accelerated \  and  was  thrown  violently  against  the  rails  of  the  platform. 
The  station-master  di<l  not  say  anything  either  when  he  opened  the  door  or  set  the 
child  down  ;  the  plaintiff  said  she  knew  at  the  moment  that  the  train  was  at 
greater  speed  ^too  fast  for  her  to  get  out  ;  but  that  she  did  not  think  there  was  so 
much  dauger  as  there  really  was.  She  had  been  three  times  before  to  and  from  P. 
by  the  train  and  it  had  never  stopped,  but  she  had  got  out  safely ;  and  on  the  occa- 
sion of  the  accident,  three  other  passengers  had  safely  alighted  from  other  carriages 
in  the  same  train.  The  jury  having  found  that  the  accident  had  been  caused  entirely 
by  the  negligence  of  the  defendants  ;  Held  on  motion  for  a  new  trial,  on  thesrooDcl 
that  such  finding  was  wrong,  that  admitting  that  the  plaintiff  had  exhibited  some 
degree  of  incaution,  the  accident  had  not  been  caused  by  the  want  of  ordinary 
caution,  but  that  the  defendants  were  solely  to  blame  for  inviting  her  (as  they  sab- 
stantially  did)  to  alight,  and  that  therefore  the  plaintiff  had  not  contributed  to  her 
own  wrong  by  acting  on  that  invitation  to  the  extent  necessary  to  deprive  her  of 
her  claim  to  damages. 
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at  Parramatta  to  the  station  at  Haslem  Creek,  for  hire        ^^^*^' 
and  reward  to  him  the  said  defendant  in  that  behalf  ;      Thomson 
thereupon  the  plaintiff,  Euphemia  Thomson,  at  the  re-   ^^    *"°*  ®' 
quest  of  the  defendant,  became  and  wets  a  passenger  on   The  Commis- 
the  said  railway,  to  be  carried  and  conveyed  thereon  by     Railways. 
the  defendant  for  hire  and  reward  to  him  from  the  said 
station  at  Parramatta  to  the  said  station  at  Haslem 
Creek,  that  it  thereupon  became  and  was  the  duty  of  the 
defendant  safely  to  carry  and  convey  the  said  plaintiff 
from  the  said  station  at  Parramatta  to  the  said  station  at 
Haslem  Creek,  and  there  safely  to  leave  and  allow  the 
said  plaintiff  to  get  out  of  the  said  carriage ;  never- 
theless the  defendant  so  carelessly,  negligently,  and  im- 
properly regulated  and  directed  the  speed  of  the  train 
at  the  said  station,  that  the  said  plaintiff,  in  endeavour- 
ing to  get  out  of  the  carriage  in  which  she  had  been  so 
carried  and  conveyed  from  the  said  station  at  Parra- 
matta to  the  said  station  at  Haslem  Creek  (in  conse- 
quence of  the  carelessness,  negligence,  and  improper 
conduct  of  the  defendant)  fell,  and  was  thrown  down 
with  great  violence  upon  and  between  the  rails  of  the 
platform  of  the  said  railway,  at  the  last  mentioned 
station,  whereby  one  of  the  legs  of  the  said  plaintiff  was 
broken,  and,  &c.     Plea  not  guilty,  and  issue  thereon. 

The  cause  came  on  for  trial  before  Stephen^  C.J., 
and  a  common  jury  of  twelve,  in  June,  1863.  It  ap- 
peared that  the  female  plaintiff,  who  was  rather  a  stout 
person,  was  returning  with  her  son  (a  lad  of  twelve 
years  of  age)  from  Parramatta  to  Haslem's  Creek  by  the 
last  train,  in  a  third  class  carriage.  The  name  of  the 
station  had  been  called  out,  and  what  then  took  place 
she  thus  described : — "  I  looked  over  the  door  (I  and 
my  son  were  then  standing  up  at  it)  and  saw  some 
passengers  in  a  carriage  further  ahead,  either  get  in  or 
out.  The  train  was  still  moving ;  it  had  never  stopped. 
A  gentleman  in  our  carriage  called  out,  is  there  no  one 
to  open  the  door  ?  The  station-master  then  came  (he 
was  trotting  quickly  along  the  platform)  and  unlocked 
the  door,  and  lifted  my  son  out.  I  was  at  the  door, 
close  by.    The  station-master  had  j ust  put  him  down  on 
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Thomson 
and  another 
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The  CoMMis- 
sioneb  fob 
Railways. 


the  platform,  or  was  in  the  act  of  pntting  him  down, 
when,  in  stepping  out  after  him,  I  missed  the  step  of  the 
carriage  (its  speed  having  been  a  little  previously  accele- 
rated),and  was  thrown  violently  against  the  rails  of  the 
platform.  The  station-master  did  not  say  anything, 
either  when  he  opened  the  door  or  set  my  child  down. 
I  knew,  at  the  moment,  that  the  train  was  at  greater 
speed — too  fast  for  me  to  get  out ;  but  I  did  not  think 
that  there  was  so  much  danger  as  there  really  was.  I 
had  been  three  times  before  this  toand  from  Parramatta 
by  the  train,  and  it  never  had  stopped.  I  got  in  and 
out  safely  on  these  occasions." 

Another  witness  proved  that  the  train  was  going  so 
rapidly  that  his  wife,  who  was  a  passenger  in  another 
carriage,  would  have  fallen  forward  in  getting  out, 
unless  he  had  caught  her  in  his  arms.  There  were  three 
other  passengers  who  got  out,  but  none  out  of  the  same 
carriage  as  the  plaintiff  and  her  son. 

The  female  plaintiff  was  very  seriously  injured ;  the 
small  bone  a  little  above  the  ankle  being  broken,  and 
the  bone  at  the  extremity  of  the  larger  bone  dislocated, 
and  to  save  the  foot  it  was  necessary  to  remove  the 
bone  by  a  painful  operation.  She  was  four  months 
confined  to  her  bed,  and  although  she  might  be  able 
to  some  extent  to  use  her  foot  in  a  year,  there  would 
be  permanent  injury  to  foot  and  leg.  The  charges  for 
medical  attendance  were  £238. 

Darvcdl,  Q.C.,  for  the  defendant,  called  no  witnesses, 
but  contended  that  if  the  plaintiff  in  any  way  contributed 
to  the  injury,  she  could  not  recover. 

The  learned  Judge  delivered  the  following  written 
questions  to  the  jury : — 1 .  Was  there  a  want  of  ordinary 
care  or  skill  on  the  part  of  the  railway  officials?  2.  If 
so,  the  defendant  is  liable  for  the  injury  thereby  oc- 
casioned, unless  the  plaintiff  could  by  ordinary  care  and 
caution  on  her  own  part  have  avoided  that  injury.  In 
other  words  the  defendant  is  not  liable,  unless  there  was 
a  want  of  ordinary  care  or  skill  on  the  part  of  the  rail- 
way people.  But  although  the  plaintiff  herself,  may  not 
have  exercised  ordinary  caution  or  care,  this  will  be  no 
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defence,  unless  by  the  exercise  of  that  care  and  caution        1863. 

she  would  have  escaped  the  injury.  Thomson 

The  jury  found  that  the  injury  was  entirely  the  result  *°    another 

of  neglifi^ence  by  the  railway  officials,  and  assessed  the  TheCouMw- 

J  X    ntrinr.  /    \  SIONER  FOR 

damages  at  £1000  (a).  Railways. 

Dai^all,  Q.C.,  now  moved  for  a  rule  nisi  for  a  new       July  8. 
trial.     First,  that  the  finding  of  the  jury  that  the  injury 
was  entirely  caused  by  the  negligence  of  the  defendant 
was  wrong. 

Secondly,  for  misdirection.  If  the  plaintiff  con- 
tributed to  her  own  injury,and  could  have  avoided  it  by 
ordinary  care,  she  could  not  recover,  even  if  the  defen- 
dant could  by  ordinary  care  have  prevented  the  conse- 
quence of  that  negligence. 

Thirdly,  because  the  damages  were  excessive;  and  the 
jury  were  told  that  they  must  estimate  them  in  some 
degree  by  conjecture.  Waite  v.  The  North  Eastern 
It.  Co.  (6),  Bridge  v.  Grand  Junction  Railway  Com- 
pany (c),  Martin  v.  Oreat  Northern  K  Co.  (d),  and 
Wilkinson  v.  Fairrie  (e).  [  Wise,  J.,  referred  to  Tuff 
v.  WarTTian  (/).] 

Stephen,  C.  J.  The  law  as  laid  down  by  me  at  the 
trial  was,  I  think,  correct ;  and  no  jury  of  ordinary  in- 
telligence, as  the  jury  who  tried  this  case  in  my  opinion 
were,  could  be  misled  or  perplexed  by  what  I  said.  To 
entitle  thedefendants  to  succeed,it  was  necessary  to  show 
that  the  servants  of  the  defendant  could  not  have  avoided 
the  accident  by  the  exercise  of  ordinary  care  on  their 
part.  In  the  words  of  Wlghtman,  J.,  in  Tuf  v.  War- 
man  (gr),  when  delivering  the  judgment  of  the  Exchequer 

(a)  There  were  other  questions  put  to  the  jury  as  to  whether  the 
plaintiff  had  exercised  due  caution  and  care,  and  whether  such  caution 
and  care  would  have  prevented  the  injury ;  or  whether  ordinary  care 
and  skill,  on  the  part  of  the  officials,  would  not  have  enabled  them, 
notwithstanding^  to  prevent  the  mischief ;  but  these  questions  were 
rendered  superfluous  by  the  answer  of  the  jury  to  the  first  question. 

{&)  2S  L.  J.  Q.  B.  268 ;  S.  C,  27  L.  J.  Q.  B.  417. 

(c)  3  M.  &  W.  244.  (d)  16  C.  B.  179. 

(c)  32  L,  J.  Ex.  73 ;  9  Jur.  N.  S.  280. 

(/)  2  C.  B.  N.  S.  740;  26  L,  J.  C.  P.  263;  affirmed  6  C.  B.  N. 
S.  573 ;  27  L.  J.  C.  P.  322. 

{g)  27  L.  J.  0.  P.  322. 
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^863.         Chamber, "  Mere  negligence  or  want  of  ordinary  care  or 
Thomsok      caution  would  not  have  disentitled  the  plaintiff  to 
ftD   anot  er    ^.^^Qy^y^  unless  it  was  such  that  but  for  the  negligence 
The  CoMMis-   and  want  of  ordinary  care  and  caution  the  misfortune 
Railways,     would  not  have  happened ;  05  if  the  defendant  might 
by  the  exercise  of  caution  on  his  part,  have  avoided  the 
consequences  of  the  neglect  or  carelessness  of  the  plain- 
tiff." 

I  do  not  think  the  damages  so  excessive  that  we 
ought  to  interfere.  Where  the  question  is  one  of  mere 
computation,  on  which  the  Court  as  well  as  the  jury 
must  arrive  at  the  same  result,  I  should  not  hesitate  to 
interfere  if  the  jury  were  clearly  wrong.  But  this  is  not 
a  case  of  that  kind.  I  do  not  see  anything  wrong  in 
the  phrase  I  am  alleged  to  have  used,  "that  the 
damages  were  a  matter  in  some  degree  of  conjecture." 
Here  a  woman  was  thrown  violently  upon  the  platform, 
sustained  considerable  pain  and  fright,  remained  in  bed 
formany  weeks,  wasobliged  to  undergo  an  operation,and 
was  unable  for  some  timetoattendtoherdomesticduties; 
the  charges  for  medical  attendance  upon  her  are  proved  to 
be  £238 ;  is  £1000  too  much  for  what  she  has  suffered? 
There  is  in  such  a  case  no  precise  measure  of  damages, 
and  they  must  in  some  degree  be  a  matter  of  conjecture; 
and  the  jury,  looking  at  all  the  circumstances,  were  to 
consider  what  she  was  entitled  to.  The  damages  ought  to 
be  fairly  proportioned,  but  not  with  a  niggardly  hand. 
I  cannot  say  I  expected  that  they  would  be  quite  so 
large;  but  I  was  not  shocked  at  the  amount;  and  I  do 
not  think  we  are  on  this  ground  entitled  to  disturb  the 
verdict.  The  jury  also  found  that  she  in  no  way  con- 
tributed to  the  accident,  but  that  it  was  entirely  caused 
by  the  negligence  of  the  railway  officials;  on  this 
ground  we  are  prepared  to  grant  a  rule. 

MiLFORD,  J.,  concurred. 

Wise,  J.  As  no  objection  has  been  taken  as  to  ele- 
ments on  which  the  jury  were  told  to  calculate  the 
damages,  I  do  not  think  we  should  interfere,  because  of 
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the  largeness  of  the  amount.    Although  his  Honor  said         1863. 
that  the  damages  must  be  a  matter  of  conjecture,  I  do      Thomson 
not  think  that  the  jury  could  have  understood  that    ^""^  *°^*^®'' 
they  were  toconjecture  the  amount  altogether.  A  s  to  the   The  Commis- 
refusal  to  direct  the  jury,  the  learned  Judge  was  not     Railways. 
l)Ound,  in  my  opinion,  to  direct  the  jury  in  the  exact 
way  requested  by  counsel,  or  to  adopt  his  precise  words. 
The  question  is,  whether  thelanguageusedby  thelearned 
Judge  was  wrong  ?    Taking  the  evidence,  the  summing 
up,  and  the  questions  put  to  the  jury,  the  language  used 
came  exactly  within  Tuff  v.  Warman ;  and  the  possi- 
bility of  that  language  being  misunderstood  ought  not 
to  be  considered. 

Rule  granted  accordingly. 

Isaacs  and  Stephen  now  showed  cause.  The  question  October  14. 
of  negligence  was  one  peculiarly  for  the  jury,  on  all  the 
circumstances  of  the  case,  and  their  verdict  ought  not  to 
be  disturbed,  unless  manifestly  wrong.  It  is  submitted 
that  the  plaintiff  was  not  guilty  of  negligence;  and  that 
if  she  was,  she  is  still  under  the  circumstances  of  this 
case  entitled  to  recover.  The  question,  whether  or  not 
the  plaintiff  contributed,  by  want  of  ordinary  caution, 
to  the  mischief  that  happened  is  one  of  degree.  But 
the  defendant  is  not  excused  merely  because  the  plaintiff 
knew  that  some  dangerexisted,and  voluntarily  incurred 
that  danger.  Where  the  commissioners  of  sewers  had 
made  a  dangerous  trench  in  the  only  outlet  from  a 
mews,  putting  up  no  fence,  and  leaving  only  a  narrow 
passage  on  which  they  heaped  rubbish  ;  and  the  plain- 
tiff, a  cabman,  in  the  exercise  of  his  calling,  attempted 
to  lead  his  horse  out  over  the  rubbish,  and  the  horse  fell 
and  was  killed,  for  which  loss  he  brought  an  action ;  it 
was  held  that  the  plaintiff  was  not  disentitled  to  recover, 
because  he  had  at  some  hazard,  caused  by  the  de- 
fendants, brought  his  horse  out  of  the  stable ;  Clay ar da 
V.  Detheck  (a).  In  that  case  it  appeared  that  the  plain- 
tiff had  passed  safely  in  the  afternoon  over  the  place  at 
which  the  accident  afterwards  occurred;  just  as  in  the 


(a)  12  Q.  B.  439. 
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present  case,  some  other  passengers  were  safely  landed 
on  the  platform  on  this  occasion.  The  question  is, 
whether  the  danger  was  so  obvious  that  no  one  with 
ordinaryprudence  would  haveattemptedtogetoutof  the 
train,  notwithstanding  the  railway  officers  represented 
that  it  then  was  the  time  to  do  so.  The  evidence  shows 
that  the  whole  thing  happened  in  a  moment,  while  the 
train  was  slowly  passing.  The  plaintiff  was  in  the 
hinder  carriage,  and  she  was  on  the  look-out;  some 
persons  got  in  and  got  out  of  the  train  in  safety ;  the 
guard  ran  down  as  the  carriages  passed ;  one,  a  slim 
woman,  got  out  safely ;  is  the  plaintiff,  because  she  is 
fat  and  heavy,  to  be  deprived  of  her  damages  for  that 
reason  ?  How  could  she  know  that  there  was  danger  ? 
Clayards  v.  Detheck  shows  that  the  plaintiff  might 
justifiably  incur  a  moderate  danger.  She  knows  that  the 
train  is  slackening  speed,  that  the  station-master  has 
opened  the  door  of  the  carriage  in  which  she  is  standing, 
and  has  taken  the  child  from  her  hands — he  does  not 
prevent  her  following;  he  impliedly  invites  her  to  do  so. 
A  witness  says  that  the  speed  was  being  increased  as  the 
plaintiff  was  getting  out;  but  it  was  too  late,  even  if  she 
knew  it,  for  her  then  to  recede.  In  a  very  recent  case, 
somewhat  similar  to  this,  StockddU  v.  The  Lancashire 
Railway  (a),  the  plaintiff  was  lawfully  a  passenger  in 
the  guards'  van ;  she  informed  the  guard  she  wished  to 
alight  at  M. ;  the  train  stopped  there  only  a  few 
moments,  and  the  guards'  van  was  not  drawn  up  to  the 
platform  ;  while  she  was  getting  out,  the  train  went  on 
and  jerked  her  to  the  ground,  and  injured  her,  and  the 
Court  held  that  she  was  entitled  to  recover.  They  re- 
ferred to  Greenland  v.  Chaplin  (6),  cmd  Scott  v.  DMin 
and  Wicklow  R.  Co.  (c). 

Darvall  and  Owen  in  support  of  the  rule.  It 
is  admitted  that  there  was  negligence  on  the  part  of 
the  defendant  in  not  stopping  the  train  to  allow  the 

(a)  8L.T.  (N.  S.)2S9. 
(6)  5  Exch.  243;  19  L.  J.  Ex.  291. 

(c)  11  Ir.  Com.  L.  R.  377,  cited  in  Harrison's  Digest  for  1861, 
p.  167.  * 
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passengers  to  alight.  But  it  is  submitted  that  the  ^^^' 
plaintiffs  negligence  was  the  direct  and  proximate  Thomson 
cause  of  the  injury,  that  is,  the  cause  without  which  *"  ^° 
the  injury  could  not  have  happened  ;  and  the  plaintiff,  TheCoMMis- 
theref ore,  is  not  entitled  to  recover.  The  law  requires  Railways. 
every  one  to  use  his  intelligence,  and  does  not  allow 
him  to  throw  on  another  the  injurious  consequences 
of  his  own  rashness,  if  that  is  the  proximate  cause  of 
such  consequences.  The  plaintiff  was  not  justified  in 
following  her  child  if  it  was  attended  with  so  much 
risk,  and  she  could  have  recovered  compensation  for 
being  carried  on  beyond  her  destination.  [Stephen, 
C.J.  In  such  an  action  the  question  would  have  been 
whether  the  plaintiff  had  not  an  opportunity  of  getting 
down,  and  might  it  not  have  been  said  "  you  might 
have  got  down ;  others,  among  whom  was  your  own 
son,  did  so ;  the  station-master  held  open  the  door  ;  it 
was  your  own  fault?"]  That  could  not  have  been 
said,  because  the  train  did  not  stop  ;  and  nothing  can 
excuse  the  train  not  stopping.  The  plaintiff  could,  by 
the  exercise  of  ordinary  care  and  prudence,  have 
avoided  the  consequences  of  the  defendant's  negligence, 
and  is,  therefore,  the  author  of  her  own  misfortune ; 
Bxjutterfidd  v.  Foi^ester  (a),  Bridge  v.  Orand  Junction 
IL  Co,  (6),  Man^ott  v.  Stanley  (c),  Daviea  v.  Mann  (d). 
In  Waite  v.  North  Eastern  K  Co.  (e),  the  plaintiff,  a 
child  of  five  years  of  age,  was  under  his  grandmother's 
charge,  who  had  purchased  a  ticket  for  him  and  also 
for  herself,  to  go  on  the  defendants'  railway.  While 
crossing  the  line  at  the  station,  to  be  ready  for  the 
train,  they  were  both  knocked  down  and  injured  by 
another  train.  But  although  it  was  admitted  that  the 
accident  was  partly  caused  by  the  defendants'  negli- 
gence, yet,  as  it  was  found  that  the  negligence  of  the 
grandmother  materially  contributed  to  the  accident, 
the  Court  held  that  the  plaintiff  could  not  recover.  In 
Witherleyv.  Regents*  Canal  Company  (J\q>  swing- 
bridge  over  a  canal  crossing  a  public  highway,  when 

(a)  11  East,  60.  (6)  3  M.  &  W.  -248. 

{c)  \U.kG,  568.  (d)  10  M.  &;  W.  546. 

(c)  27  L.J.Q.B.  417  ;  affirmed  28  L.J.Q.B.  259. 
(/)  12C.B.N.S.  2;  6  L.T.  (N.S.)  255. 
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_  turned  back  for  the  passage  of  a  barge  along  the  canal, 
Thomson  left  a  gap  on  the  side  of  the  road,  without  any  fence 
and  wiother  towards  the  water ;  A,  being  on  the  bridge  when  it 
TheCoMMis-  was  iu  this  state,  and  the  spot  being  dark,  incautiously 
Railways,  stepped  back  and  fell  into  the  water,  and  was  drowned; 
and  it  was  held  that  although  the  defendants  were 
guilty  of  negligence  in  not  securing  the  bridge  as  it 
should  have  been,  A/s  representatives  could  not  re- 
cover for  the  consequences  of  such  negligence,  because 
A.  had  by  his  own  negligence  contributed  to  the  acci- 
dent. And  the  Courts  have  now  laid  it  down  as  law 
that  plaintiffs  ought  to  be  non-suited  in  these  kinds 
of  actions  where  the  evidence  of  the  defendants'  acting 
is  equally  consistent  with  either  negligence  or  no 
negligence  ;  Cotton  v.  Wood  (a),  Cornman  v.  Eastern 
Counties  Railway  Co.  (6).  The  most  recent  decision 
on  this  subject  being  Wilkinson  v.  Fai?'ric  (c),  in  which 
case  the  plaintiff,  being  sent  for  some  goods  to  the  de- 
fendants, was  directed  by  their  servants  to  go  to  the 
counting-house.  In  proceeding  along  a  dark  passage 
of  the  defendants,  in  the  direction  pointed  out,  the 
plaintiflF  fell  down  a  staircase  and  was  injured,  and  it 
was  held  that  the  defendants  were  not  guilty  of  any 
negligence ;  for  if  the  passage  was  so  dark  that  the 
plaintiff  could  not  see  his  way,  he  ought  not  to  have 
proceeded  without  a  light ;  but  if  there  was  sufficient 
light,  he  ought  to  have  avoided  the  danger.  It  is  sub- 
mitted that  the  qualification  introduced  by  Wightman, 
J.,  in  Tiiff  V.  Wamfian,  that  the  plaintiff's  negligence 
does  not  disentitle  him  to  recover,  if  the  defendant 
might,  by  the  exercise  of  caution  on  his  part,  have 
avoided  the  consequences  of  the  neglect  or  carelessness 
of  the  plaintiff,  was  an  extrajudicial  opinion  not  ne- 
cessary for  the  decision  of  that  case,  in  which  it  was 
clear  the  plaintiffs  negligence  was  only  the  remote 
and  not  the  proximate  cause  of  the  accident  as  in  the 
case  of  Davies  v,  Mann.  [IFise,  J,  Suppose  A. 
crossing  a  road  with  his  eyes  shut,  is  knocked  down 

(o)29L.J.C.P.  333. 

(6)  4  H.  &  N.  781  ;  29  L.J.  Ex.  94. 

(c)  32  L  J.  Ex.  73  ;  9  Jur.  N.S.  280. 
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by  a  horse  running  away,  he  could  not  recover ;  but  if  1863. 
the  horse  was  being  riiiden  by  a  man  who  had  command  Thomson 
of  it,  and  could  by  reasonable  care  avoid  running  over  *^°  another 
A.,  I  should  think  that  A.  would  be  able  to  maintain  TheCoMMis- 
an  action  against  the  rider,  if  he  did  not  exercise  that  Railways. 
care.]  In  that  case  the  horseman  would  be  the  proxi- 
mate cause  of  the  injury.  But  in  the  present  case,  the 
plaintiff's  getting  out  of  the  carriage  was  the  proximate 
cause  of  the  mischief,  and  not  the  defendant's  negli- 
gence. It  is  also  to  be  remembered  that  the  jumping 
out  of  the  train  was  not  only  grossly  imprudent,  but 
also  a  breach  of  the  by-laws.  The  plaintiff,  by  ordinary 
care  and  caution,  might  have  avoided  the  accident ;  her 
own  incaution  and  rashness  was  the  direct  and  im- 
mediate cause  of  what  occurred.  And  if  so,  it  is  im- 
material to  consider  whether  any  subsequent  counter- 
vailing skill  and  caution,  on  the  part  of  the  defendant, 
could  have  prevented  it.  That  consideration  could»only 
have  arisen  if  the  plaintiff's  want  of  caution  had  been 
the  remote  and  indirect  cause  of  the  mischief.  [Milford, 
J.  Was  not  the  station-master  s  conduct  equivalent  to 
an  invitation  ?]  No;  he  was  called  to  open  the  door ;  he 
found  the  child  ready  to  alight ;  but  he  could  not  know 
that  any  one  else  would  follow,  as  he  does  not  appear 
to  have  known  that  she  was  connected  with  the  child. 
Scott  V.  Dublin  and  Wicklow  R.  Co,  is  in  the  defen- 
<lants'  favor.  In  Clayard  v.  Detheck  (the  case  chiefly 
relied  on  by  the  other  side),  Patteson,  J.,  states  that 
"  the  question  is,  whether  the  danger  was  so  obvious 
that  the  plaintiff  could  not  with  ordinary  prudence 
make  the  attempt  ?"  In  this  case  the  answer  to  this 
question  could  only  be  in  one  way.  In  Greenland  v. 
Chaplin  (a),  the  alleged  contributory  negligence  on  the 
plaintiff's  part  was  very  remote. 

Stephen,  C.  J.  In  StockdaZe'a  Case  (6)  the  carriage 
or  van,  in  which  the  plaintiff  was  a  passenger,  was  not 
drawn  up  to  the  platform ;  the  train  stopped  only  a  few 
minutes,  and  in  the  attempt  by  the  plaintiff  to  get  out 

(a)  5  Exch.  243  ;  19  L.  J.  Ex.  291.  (6)  8  L.  T.  289; 
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she  fell,being  jerked  out  by  the  motion  of  the  train  then 
going  on.  The  Court  thought  her  right  to  recover  not 
free  from  doubt  on  these  facts,  but  refu^sed  to  disturb 
the  verdict  in  her  favor.  So  in  Davimt  v.  New  Orleans 
R.  Co.  (a),  the  train  was  going  up  to  the  station  where 
the  plaintiff  was  bound ;  the  guard  called  out  the  name 
of  the  station  as  the  train  was  in  motion,  that  the  pas- 
sengers might  get  ready,  and  then  the  train  stopped; 
but  the  plaintiff,  instead  of  waiting,  although  he  was 
told  by  the  guard  that  the  train  was  going  back,  leapt 
out  and  sustained  the  injury  complained  of.  In  that 
case  the  plaintifi'  appears  to  me  to  have  been  guilty  of 
gross  negligence,  and  alone  responsible  for  the  conse- 
quences that  followed.  In  the  present  case,  I  think  that 
the  circumstances  show  that  the  plaintiff  was  guilty  of 
some  incaution  and  imprudence,  but  in  a  very  slight 
degree ;  and  that  although  she  contributed  to  and  was 
the  proximate  cause  of  her  injuries,  the  jury  were  justi- 
fied in  finding  that  she  was  not  culpable  to  the  extent 
necessary  to  deprive  her  of  damages.  I  assent  to  the 
law  as  laid  down  in  Tuff  v.  Warnian,  upon  which  I 
founded  my  direction  to  the  jury.  Each  man  is  expected 
to  exercise  that  degree  of  care  and  caution  which  the 
mass  of  mankind  have  or  may  be  expected  to  have,  and 
as  the  jury  find  that  the  plaintiff  did  not  exhibit  a  want 
of  such  care  and  caution  she  is  entitled  to  recover,  pro- 
vided there  be  negligence  on  the  part  of  the  defendant 
If  no  such  negligence  had  been  shown,  the  cases  cited 
show  that  the  plaintiff  ought  to  have  been  non-suited. 
But  it  was  admitted,  and  could  not  have  been  denied, 
that  the  defendant  was  guilty  of  gross  negligence  in 
not  stopping  the  train  to  set  down  the  passengers ; 
indeed,in  the  management  of  railways, any  want  of  care 
is  gross  negligence.  The  plaintiff  was  guilty  of  a  want 
of  care,  and  she  was  also  the  proximate  cause  of  the 
injury  she  suffered.  She  knew  there  was  some  danger, 
and  that  she  incurred  some  risk.  But  she  had  done  the 
same  thing  before ;  on  this  occasion  she  had  seen  some 
other  passengers  getting  in  and  out  of  the  train ;  the 

(a)  9  Lonbiana  B.  441,  cited  in  Marshall  on  Bailwayp,  note  123. 
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station-master  opened  the  door  of  her  carriage ;  he  saw         ^863. 

her  and  her  child  standing  at  the  door ;  be  must  have      Thohsoit 

known  that  both  were  going  to  descend ;  he  took  the  *°^  another 

child  from  her  and  put  him  down;  that  was  in  my  TheCoMMis- 

opinion  an  intimation  to  her  to  get  down  if  she  liked,  it     Railways? 

was  something  from  which  she  might  reasonably  infer 

that  it  was  safe  for  her  to  get  down.    The  jury  were, 

therefore,  justified,  in  my  opinion,  in  finding  that  she 

did  not  occasion  the  injury  by  the  want  of  ordinary  care 

and  prudence,  but  that  it  was  occasioned  entirely  under 

these  circumstances  by  the  negligence,  or  in  other  words 

by  the  culpability  of  the  defendant.    I  thought  at  first 

that  the  jury  were  wrong  in  finding  that  the  accident 

was  entirely  caused  by  the  defendant ;  but  I  now  think 

that  it  was  a  correct  verdict,  on  the  ground  that  the 

plaintiff  naturally  supposed  and  was  led  to  suppose  that 

her  stepping  out  of  the  carriage  might  be  safe ;  at  all 

events  the  defendant  was  solely  blameable  for  inviting 

her  (as  substantially  he  did)  to  alight,  and  she  cannot 

fairly  be  said  to  have  contributed  to  her  own  wrong  by 

acting  on  that  invitation. 

MiLFORD,  J.,  concurred. 

Wise,  J.  No  motion  has  been  made,  on  the  ground 
that  the  damages  are  excessive ;  ,and  it  is  only  necessary 
to  consider  whether  the  finding  of  the  jury  that  the 
accident  was  caused  entirely  by  the  negligence  of  the 
defendant  can  be  sustained.  It  is  impossible  to  define 
negligence,  or  the  causa  proxhna  and  causa  remota. 
Here  the  evidence  may  be  so  considered  that  under  the 
circumstances  the  plaintiff  was  warranted  in  the  exercise 
of  ordinary  care  in  doing  as  she  did  do.  She  was 
arriving  at  a  place  where  she  had  before  got  out  without 
the  train  being  stopped;  she  was  anxious  not  to  be 
separated  from  her  child ;  and  it  was  the  defendant's 
duty  to  put  her  down  at  such  place.  The  defendant's 
servant  came  to  the  door  and  so  conducted  himself  that 
the  jury  were  warranted  in  supposing  the  servant  to  say 
'*Now,  get  out!"     Under  such  circumstances,  where 
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the  woman  was  ignorant,  where  the  officers  had  told  her 
to  get  out,  and  taken  her  child,  there  was  no  absence  of 
proper  care  in  her  getting  out.  The  question,  in  my 
opinion,  somewhat  depends  on  the  existence  of  a  duty  on 
the  part  of  the  defendant.  In  Cotton  v.  Wood,  where 
the  plaintiffs  wife  was  run  over  by  the  defendant's 
omnibus,  there  was  no  duty  between  the  plaintiff  and 
the  defenciant.  Each  had  the  correlative  duty  to  take 
care  of  themselves,  and  therefore  it  was  necessary  to  show 
negligence  on  the  part  of  the  defendant.  So  also  in 
Wilkinson  v.  Fairrie  there  was  an  absence  of  any  duty 
on  the  part  of  the  defendant ;  the  plaintiff  was  allowed 
to  walk  upon  the  defendant's  premises;  but  there  wasno 
obligation  on  the  latter  to  keep  the  premises  free  from 
o|)stacles.  But  in  this  case  it  was  the  defendant's  duty 
to  put  the  plaintiff  down  at  her  destination,  and  not  to 
put  her  in  danger.  In  the  present  case  a  very  different 
question  might  have  arisen  if  the  plaintiff  had  chosen  to 
get  out  of  the  train  without  being  told. 

Rule  discharged. 


October  22. 


Lord  against  Lee. 


the  plaintiff,  and  Broadhurst,  Q.  C,  for  the  de- 
fendant. 

The  facts  of  the  case  and  the  arguments  sufficiently 


The  second   ___ -tt^o  i  i         i        ^  r>  >  i> 

section  of  the  'J^HIS  case  was  argued  by  the  Attorney  General  for 
Increased 
Assessment 
on  Runs  Act 
of  1858, 
enacts  that 
in  respect 
of  any  run, 

the  right  to  which  shall  have  been  acquired  by  tender,  two  whole  yean' 
assessment  shaU  be  remitted  in  favor  of  the  lessee,  upon  its  being  certified 
by  the  commissioner  of  the  district,  or  otherwise  to  the  satisfaction  of  the 
Governor,  that  during  three  months  of  the  first  year  of  the  term  of  his  lease  such 
lessee  has  bond  fide  occupied  the  run,  &c.  It  appeared  that  in  1858  the  defendant 
tendered  for  a  lease  of  a  run  for  fourteen  years,  under  the  Orders  in  Council ;  and  the 
tender  having  been  accepted  in  August,  1861.  he  paid  the  rent  and  the  assessment 
In  January,  1862,  and  therefore  after  the  passing  of  the  Assessment  Act.  he,  without 
having  stocked  the  run,  assigned  it  to  the  plaintiff — together  with  **all  the  righto 
and  privileges  of  occupation  or  pre-emption  which  mieht  belong  or  accrue  to  him  as 
the  holder  of  a  promise  of  the  lease  of  the  run  ;"  and  the  plaintiff  after  such  purchsae 
stocked  the  run,  and  obtained  a  certificate  from  the  Commissioner  as  required  by 
section  2  of  the  Increased  Assessment  on  Huns  Act  of  1858.  The  plaintiff  applied 
for  a  return  of  the  assessment,  stating  the  above  facts,  and  the  Government  for> 
warded  the  amount  to  the  defendant.  HtLd  that  the  sum  in  question  was  of  right 
payable  to  the  plaintiff,  and  that  he  could  recover  it  from  the  defendant  in  an  action 
for  money  had  and  received.     ( Wist^  J.,  dissentiente). 
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appear  from   the  following  judgments,  which,  after         ^^^' 
taking  time  to  consider,  were  now  delivered : —  Lord 

Stephen,  C.  J.  The  facts  of  this  case  are  shortly  the  Lbb. 
following :  In  1858,  the  defendant  tendered  for  a  lease  December  22. 
to  him  by  the  Crown  of  two  runs,  for  the  term  of  fourteen 
years,  under  the  Orders  in  Council  and  Regulations 
published  in  pursuance  thereof.  The  tenders  for  these 
runs,  however,  were  not  accepted  by  the  proper  officers 
until  August,  1861;  and  it  was  then  notified  that  the 
rent  "for  the  year  ending 30th  June  next,"  being  ten 
pounds,  and  the  assessment  "for  the  present  year,"  being 
twenty  pounds,  for  each  run  respectively,  was  to  be  paid 
within  sixty  days  from  the  date  of  such  acceptance.  The 
defendant  accordingly  within  that  period  paid  the  rent, 
and  the  sum  of  £40  for  the  assessments;  and,  in  January 
following,  without  having  stocked  (or  apparently  even 
occupied)  either  ran,  he  assigned  both  to  the  plaintiflf — 
together  with  "all  the  rights  or  privileges  of  occupation, 
or  pre-emption,"  which,  so  says  the  instrument  of  trans- 
fer, may  "  belong  or  accrue  to  me  as  holder  of  a  promise 
of  the  lease"  of  the  said  runs. 

Now,  among  the  rights  and  privileges  attending  the 
occupation  of  a  run  acquired  by  tender  (whether  in 
strictness  accruing  to  the  tenderer  personally  and  alone, 
or  belonging  to  him  or  his  transf  erree  according  to  the 
particular  bargain  existing  between  them),  the  Assess- 
ment Act  of  1858  confers  that  of  a  remission  of  two 
whole  years'  assessment,  where  the  lessee  shall  have  de- 
pastured on  the  run  "  during  three  months  of  the  first 
year  of  the  term"  one-fourth  of  the  amount  of  stock, 
wliich  itshall  have  been  estimated  as  capable  of  carrying. 
The  defendant,  it  has  already  been  seen,  placed  no  stock 
on  the  land ;  but,  pending  the  first  year,  sold  the  runs. 
The  plaintiff,  however,  his  transferree,  depastured  the 
necessary  number  of  animals  on  them,  for  the  prescribed 
portion  of  that  year — and  then  he  claimed  from  the 
Crown,  as  lessee  (that  is  to  say  in  July,  1862,  the  second 
year  having  then  commenced),  a  remission  of  two  years' 
assessment  under  the  statute.  But  the  Crown  officers, 
for  what  reason  does  not  appear,  repaid  the  £40 — the 
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^868.  amount  of  the  first  year's  assessment — ^to  the  defendant, 
LoED  from  whom  the  plaintiff  now  seeks  to  recover  it,  as 
j^^  money  received  to  his  use. 

Two  questions,  therefore,  arise  for  ourdecision — ^first, 
whether  the  sum  in  question  was  of  right  payable  to  the 
plaintiff  under  the  Assessment  Act ;  and  secondly,  if  it 
were,  whether  the  amount  nevertheless  can  be  recovered 
from  the  defendant,  in  this  form  of  action. 

I  am  of  opinion  that  the  sum  of  forty  pounds 
was — under  the  circumstances  of  this  case — the  pro- 
perty of,  and  of  right  payable  to,  the  plaintiff  The 
words  of  the  enactment  no  doubt  are,  that,  in  the 
event  specified,  the  assessment  on  runs  acquired  by 
tender  shall  be  remitted  in  favour  of  the  lessee. 
And  the  occupation  and  depasturing  are  spoken  of, 
in  the  same  section,  as  acts  done  by  such  lessee.  But 
it  seems  to  me  unreasonable  to  hold  that  the  enactment 
therefore  implies  an  intention  to  remit  the  assessment, 
solely  in  favour  of  the  tenderer — to  the  exclusion  of 
any  occupation  and  stocking  by  his  transferrer  The 
regulations  referred  to  in  the  defendant's  tender,  and 
also  in  its  acceptance  by  the  Crown,  contemplate  and 
provide  for  such  assignments.  The  fact,  moreover,  of 
the  transfer  by  him  of  the  runs  in  question,  and  of  his 
relinquishment  of  all  rights  which  might  accrue  to  him, 
as  "  promisee"  of  the  lease  of  those  runs  (for  no  actual 
lease  has  existed),  was  formally  communicated  to  the 
Crown  by  the  defendant  Nor  can  I  perceive  a  reason 
for  supposing  that  the  tenderer  alone,  if  he  thought  fit 
to  transfer  his  interest,  was  the  party  intended  to  be 
benefited.  I  do  not  think,  therefore,  that  a  stocking 
of  the  land  by  the  lessee  himself,  individually,  is  in  any 
case  necessary.  The  fair  construction  seems  to  me  to 
be,  that  the  remission  provided  for  is  claimable  by 
him,  if  the  depasturing  was  by  himself  or  another  for 
him.  And  then,  whether  such  lessee  would  as  against 
that  other  be  entitled  to  receive  (or,  receiving  it,  to  re- 
tain) the  money,  will  depend  on  the  agreement  which 
they  may  have  made  between  themselves. 

Ths  defendant  might  have  contracted  with  the  plain- 
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tiflF,  had  both  parties  so  pleased,  that  the  latter  should  in         ^863. 
due  time  stock  the  land,  for  the  express  purpose  of  .      Lokd 
enabling  the  former  to  get  back  his  assessment  from  the         j^^ 
Crown.    It  was  equally  competent  to  them  to  abstain 
from  any  stipulation  on  the  subject ;  leaving  it  to  the 
plaintiff  to  stock  the  runs  or  not  as  he  thought  proper. 
We  may  be  well  assured  that  the  fact  of  the  first  year  s 
assessment  having  been  already  paid,  both  parties  neces- 
sarily knowing  of  it,  was  not  forgotten  in  the  bargain ; 
and  the  means  of  enabling  himself  to  get  back  that 
money,  by  the  stocking  of  the  land,  would  have  been 
stipulated  for  by  the  defendant,  I  am  quite  satisfied,  had 
he  not  for  a  consideration  given  up  that  matter  to  the 
plaintiff,  as  one  of  the  rights  attaching  to  the  ownership, 
then  (in  effect,  though  not  formally)  assigned  to  him. 

My  conclusion  is,  that,  although  the  defendant  re- 
mained nominally  the  lessee — or,  more  strictly,  the 
promisee  of  the  lease — of  these  runs,  he  transferred  all 
his  right  to  and  interest  in  them,  and  all  benefits  to 
accrue  from  their  occupation,  including  that  of  the 
return  of  the  assessment  to  the  plaintiff— and  that  the 
Crown,  having  notice  of  that  transfer,  would  have  been 
justified  in  equity  in  paying  over  the  amount  to  the 
latter ; — but  that,  on  the  assumption  of  the  defendant's 
being  legally  entitled  to  its  receipt,  asagainst  the  Crown, 
he  could  not  retain  the  money ; — that  there  was,  by 
the  defendant's  transfer,  sufficient  privity  between  the 
parties  to  make  that  receipt  one  to  the  plaintiffs  use ; 
and,  consequently,  that  the  latter  is  entitled  to  our 
judgment  in  this  action. 

Nothing  strikes  me  as  turning  on  the  circumstance, 
that  by  the  Assessment  Act  the  rate  is  made  to  com^ 
mence,  in  each  year,  on  the  first  day  of  January,  and  is 
payable  annuallyin  the  monthof  September.  Thelease 
contracted  for  here  began,  it  is  clear,  on  the  30th  June, 
1861,  only;  and  I  can  hardly  suppose,  therefore,  that 
the  assessment — not  paid  in  fact  until  October — took 
effect  from  the  first  day  of  January  of  that  same  year, 
six  months  before  the  term  itself  existed.  But,  whatever 
may  have  been  the  particular  period  embraced,  the 
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1863.  amount  of  assessment  paid  was  that  of  the  first  year; 
Lord  and  with  the  second,  which  was  in  eflFect  (I  presume) 
Lee.         "  remitted"  to  the  plaintiff,  by  his  not  being  compelled 

in  September,  1862,  to  pay  any  assessment,  we  have 

nothing  whatever  to  do. 

MiLFORD,  J.  The  section  of  the  Act  under  which 
the  question  specified  in  the  special  case  submitted  to 
us  arises,  is  as  follows : — **  In  respect  of  any  run,  the  i 
right  to  which  shall  have  been  acquired  by  tender,  two  | 
whole  years'  assessment  shall  be  remitted  in  favour  of 
the  lessee,  upon  its  being  certified  by  the  commissioner 
of  the  district,  or  otherwise  to  the  satisfaction  of  the 
Governor,  that  during  three  months  of  the  first  year  of 
the  term  of  his  lease,  such  lessee  has  bona  fide  occupied 
the  run,  and  pastured  thereon  not  less  than  one-fourth 
part  of  the  amount  of  stock  which  the  run  shall  have 
been  estimated  as  capable  of  carrying."  , 

The  third  section  of  the  Act  provides  that  every 
yearly  assessment  shall  be  held  to  commence  frooi  the         i 
first  day  of  January  in  each  year,  and  shall  be  paid  on         j 
or  before  the  30th  day  of  September. 

In  my  opinion  the  lessee  mentioned  in  this  second 
section  of  the  Act  is  the  holder  of  the  lease,  or  promise 
of  a  lease,  whether  such  holder  be  the  original  lessee,  or 
a  transferree  from  him.  The  original  lessee  acquired  a  j 
right,  on  the  lease  or  promise  being  made  to  him,  by  the  | 
performance  of  a  condition,  and  a  transferree  of  the  lease  ; 
in  like  manner,  by  virtue  of  the  express  enactment,  be- 
came also  entitled,  to  the  remission  of  the  assessment 
mentioned  in  the  Act.  But  independent  of  the  express 
enactment,  if  the  lessee  took  the  run  with  the  condition 
attached,  it  would  pass  with  the  run  to  the  a.ssignee. 
The  condition  is,  that,  if  the  original  lessee  shall  stock 
the  run  as  required,  he  shall  obtain  the  remission  of  the 
assessment ;  so,  if  any  assignee  shall  do  so,  he  shall  in  like 
manner  be  entitled.  Supposing  the  original  lessee  or 
some  assignee  to  perform  the  condition,  and  afterwards 
to  assign  the  land  before  the  time  when  the  assessments 
become  due,  I  need  not  say  whether  the  stocker  of  the 
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run  or  the  then  assignee  would  be  entitled  to  the  re-  I8g3» 
mission  of  the  assessment,  because  the  plaintiff  in  this  Lord 
case  stocked  the  run,  and  was  in  possession  of  it  when  j^ 
the  assessment  became  due. 

It  is  to  be  observed,  however,  that  the  assessment 
for  the  year  is  payable  before  the  end  of  the  month  of 
September,  in  the  year  for  which  it  is  payable,  so  that 
the  then  holder,  whether  lessee  or  assignee,  would  have 
to  pay  it,  and,  therefore,  if  it  is  to  be  remitted,  accord- 
ing to  the  legal  and  common  meaning  of  the  word,  it 
must  be  to  the  person  who  is  bound  to  pay  it. 

The  plaintiff,  therefore,  is  in  this  case  entitled  to 
have  the  assessment  remitted  to  him — that  is,  the 
Government  cannot  call  upon  him  to  pay  it. 

It  seems,  however,  that  the  defendant  paid  the  assess- 
ment before  it  became  due,  that  is,  some  time  between 
the  1st  of  January  and  the  30th  of  September;  and  if 
so  it  was  properly  returned  to  him,  for  all  that  the 
plaintiff  could  demand  was  that  he  should  not  be 
charged  with  it,  and  it  does  not  appear  that  he  has  been 
so  charged.  But  it  is  not  the  remission  of  the  assess- 
ment that  the  plaintiff  claims ;  that  liability  being  pay- 
able to  the  Government  between  January  and  October, 
the  defendant,  whilst  in  occupation  of  the  run  before  the 
assignment  of  it,  did  pay  it  to  Government,  and  the 
Government  not  being  entitled  to  keep  it  on  account  of 
the  stocking  of  the  station  has  repaid  it  to  the  defen- 
dant. The  question  is,  therefore,  whether  the  defendant, 
when  he  assigned  the  run,  assigned  this  right  to  have 
the  money  repaid  by  the  Government, — whether  this  is 
one  of  the  benefits  arising  from  the  occupation  of  the 
run  ?  If  the  run  had  not  been  stocked  according  to  the 
provisions  of  the  Act,  it  is  clear  that  the  plaintiff  would 
have  had  the  benefit  of  the  payment  made  by  the  de- 
fendant, he  could  not  have  been  called  upon  to  pay  the 
assessment,  either  by  the  defendant  or  the  Government; 
there  is,  therefore,  no  injustice  in  his  claiming  this 
money,  the  repayment  of  which  arises  from  his  act. 
Still  the  question  is,  whether  it  passed  by  the  assign- 
ment of  the  run,  for  if  it  did,  the  plaintiff  can  recover 
it  in  this  action.     It  appears  to  me  that  it  did  so  pass. 
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18^-  It  is  not,  as  I  have  said,  the  right  to  the  remission  of  the 
Lord  assessment  which  is  in  question,  but  a  right  to  have  a 
j^^  sum  of  money  returned  by  Government  if  the  plaintiff 
shall  do  a  certain  act,  i.e.,  stock  the  run.  If  he  should 
do  that,  the  Government  is  to  pay  a  certain  sum,  besides 
remitting  the  assessment.  After  the  assignment  the 
defendant  could  not  do  the  act  but  the  plaintiff  could, 
and  it  can  hardly  be  supposed  that  the  parties  to  the 
assignmentintendedthatif  theassignee  did  a  meritorious 
act  on  the  run,  which  he  alone  could  do,  the  assignor  was 
to  take  the  benefit  of  it.  Besides,  the  words  of  the 
assignment  are  satisfied  by  holding  this  to  pass  to  the 
plaintiff.  This  is  a  benefit  attached  to  the  occupation 
of  the  run.  If  the  occupier  during  the  first  year  stock 
the  run,  a  benefit  accrues,  that  is,  the  Government  is 
bound  to  refund  the  money  paid  by  the  defendant.  The 
person  who  has  the  occupation  of  the  run,  and  no  other 
person,  is  to  do  the  act  on  which  the  right  arises,  and  it 
is  to  be  done  to  the  run  itself,  therefore  it  is  a  benefit 
arising  from  the  occupation — it  has  been  assigned  by  the 
transfer  of  the  run  and  ought  to  be  recovered  in  this 
action.  The  next  question  is,  whether  the  plaintiff  is 
entitled  to  recover  it  in  an  action  for  money  had  and 
received  ?  It  might  fairly  bear  an  argument  if  there 
were  no  agreement  between  the  plaintiff  and  defendant, 
whether  a  person  receiving  money  belonging  to  another 
and  keeping  it  after  a  demand  could  recover  it  in  this 
form  of  action.  In  the  case  of  fees  improperly  received, 
it  is  not  the  receiving  but  the  keeping  them  which  is 
the  ground  of  action.  However,  in  this  case  the  plain- 
tiff is  not  driven  to  this  argument,  for  the  defendant 
has  expressly  transferred  the  rights  which  he  possessed 
in  reference  to  the  occupation  of  the  land,  and  at  the 
time  he  made  the  transfer  he  had  the  right  to  perform 
the  condition  by  which  he  might  become  entitled  to 
this  sum  of  money.  This  he  transferred  to  the  plaintiff. 
He  says,  I  give  you  the  land  and  all  rights  attached  to 
it,  amongst  others,  a  right  for  you  to  obtain  a  remis- 
sion of  the  assessment  in  case  you  perform  the  con- 
dition.    If  the  land  carries  the  right  with  it,  which  I 


V. 

Lbb. 
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think  it  does,  he  givea  the  land,  and  of  course  all  the  I8fl3; 
rights  attached  to  it,  and  having  given  them,  there  is  a  Lord 
privity  between  the  original  lessee  and  the  assignee  so 
as  to  enable  the  latter  to  recover  money  paid  to  the 
former  in  respect  of  the  performance  of  the  condition  by 
the  latter.  That  the  money  wfiis  paid  by  the  Govern- 
ment in  respect  of  this,is  plain,so  that  I  think  the  plain- 
tiff can  maintain  this  action,  and  ought  to  recover  in  it. 

Wise,  J.  The  question  for  the  opinion  of  the  Court 
in  this  case  is,  whether  the  plaintiff  is  entitled  to  re- 
cover from  the  defendant  the  sum  of  £40  under  the 
following  circumstances : — The  defendant,  having  ten- 
dered for  two  runs,  was  declared  entitled  to  leases  there- 
of under  the  provisions  of  the  Acts  then  in  force,  one 
of  which  was  the  22  Vic,  No.  17 ;  and,  without  having 
stocked  it,  he  transferred  the  run  to  the  plaintiff,  who 
thereupon  stocked  and  occupied  it  for  three  months 
during  the  first  year  of  the  term  of  the  lease  to  which 
the  defendant  was  entitled. 

The  transfer  appears  to  have  been  recognised  by  the 
Government,  and  the  plaintiff  submitted  his  claim  as 
lessee  to  a  remission  of  assessment  by  a  letter,  stating 
that  under  the  Assessment  Act  of  1858,  he  was  the 
lessee  of  the  runs,  and  that  he  had  complied  with  the 
second  section  of  the  Act ;  and  that  during  the  first 
three  months  of  the  first  year  of  the  term  of  the  lease, 
he  had  bona  fide  occupied,  and  that  not  less  than  one- 
fourth  part  of  the  stock  which  the  said  runs  were 
capable  of  carrying  had  been  depastured  thereon,  and 
it  stated  that  he  claimed,  as  such  lessee,  a  remission  in 
his  favour  of  two  years'  assessment.  The  Government 
thereupon  sent  to  the  defendant  the  sum  of  £40,  as  the 
assessment  of  the  year  1861. 

The  plaintiff  contends  that  he  is  entitled  to  recover 
this  money,  either  simply  as  the  transferree,  or  because 
the  defendant  has  impliedly  contracted  under  the  cir- 
cumstances to  pay  the  amount  to  him. 

The  first  question  to  be  determined  is  the  construction 
of  the  2nd  section  of  22  Vic,  No.  17.     That  section  is 
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1863.  as  follows  :-7-"  In  respect  of  any  run,  the  right  to  which 
Lord  shall  have  been  acquired  by  tender,  two  whole  years' 
jj'  assessment  shall  be  remitted  in  favour  of  the  lessee 

upon  its  being  certified  by  the  commissioner,  or  other- 
wise, to  the  satisfaction  of  the  Governor,  that  during 
three  months  of  the  first  year  of  the  term  of  his  lease 
eiich  lessee  has  bona  fide  occupied  the  run,  and  pastured 
thereon  not  less  than  one-fourth  part  of  the  amount  of 
stock  which  the  run  shall  have  been  estimated  as  capable 
of  carrying."  The  natural  and  grammatical  construc- 
tion of  these  words  seems  to  me  to  be  that  the  lessee 
who  obtained  the  run  by  tender  shall  be  entitled  to 
receive  two  years'  remission  of  assessment,  if,  during  the 
term  of  his  lease,  he  (i.6.,  such  lessee)  has  bona  fide  oc- 
cupied  the  run  in  the  required  manner.  The  insertion 
of  the  words  "  the  terra  of  his  lease,"  and  "such  lessee," 
seem  tome  properly  to  relate  to  theperson  that  has  previ- 
ously been  mentioned,  and  I  can  quite  understand  that 
there  might  be  reasons  why  the  legislature  might  desire 
to  encourage  the  occupation  of  runs  by  the  first  tenderers. 
But  if  this  be  not  the  meaning,  and  lessee  be  taken  to 
mean  transf  erree,  I  am  of  opinion  that  the  words  lessee 
and  such  lessee  must  relate  to  the  same  person,  that  is, 
that  the  only  person  entitled  to  the  remission  would  be 
the  bona  fide  occupier  for  the  time  specified.  On  either 
of  these  constructions,  therefore,  the  defendant  never 
was  entitled  to  any  remission  at  all,  and  upon  the  first- 
mentioned  construction  neither  the  plaintifif  nor  the 
defendant  was  so  entitled ;  not  the  plaintiff,  because  he 
was  not  the  first  lessee ;  not  the  defendant,  because  he 
did  not  stock  it. 

This  being  so,  I  am  of  opinion  thnt  the  plaintiff  can- 
not succeed,  clearly  not  by  the  mere  effect  of  the  statute, 
for  the  reasons  already  given,  for  it  is  not  sufiicient  for 
him  to  show  that  he,  the  defendant,  is  not  entitled  to  it, 
but  the  plaintiff  must  go  on  and  show  that  he  himself 
is ;  nor  i.s  he  entitled  under  the  defendant's  contract 

Upon  neither  construction  of  the  statute  was  the  de- 
fendant ever  entitled  to  receive  this  money — he  had  no 
right  or  privilege  to  relinquish  to  the  plaintiff;  the  plain- 
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tiff  thereapon  could  not  acquire  from  him  that  which  1863. 
the  defendant  did  not  possess.  True,  he  received  from  Lokd 
the  Government,  without  any  application  on  his  part,  ^^'j. 
a  sum  of  money  which,  upon  one  view  of  the  statute, 
the  Qovemment  ought  to  have  paid  to  the  plaintiff, 
but  the  mere  receipt  of  money  belonging  to  another 
person  is  not  sufficient  to  render  the  receiver  liable  to 
an  action ;  WiUiame  v.  Everett  (a).  Nothing  has  been 
done  by  the  defendant  since  the  receipt  of  the  money, 
and  there  is  no  relation  between  the  parties  implied  by 
law,  which  in  some  cases  will  support  an  action  for 
money  had  and  received.  It  cannot,  I  think,  be  said 
that  a  wide  construction  is  to  be  given  to  the  words  of 
the  contract,  so  as  to  give  the  plaintiff  any  right  to  this 
money,  because  it  must  be  taken  that  each  party  knew 
the  meaning  of  the  statute,  and  neither  of  them  could 
contemplate  the  Government  giving  the  £40  to  the 
defendant,  who  was  not  entitled  to  it,  and  did  not  ask 
for  it,  whereas  the  plaintiff  did.  The  ca.se  therefore  is, 
that  the  defendant  has  received  a  present  from  the 
Government  of  the  sum  of  money,  to  which,  in  my 
opinion,  he  had  no  claim,  and  whatever  might  be  the 
defendant's  position,  if  sued  by  the  Government,  he  can- 
not be  deprived  of  the  money  by  the  plaintiff,  even  if 
the  plaintiff  ought  to  have  been  the  recipient  from  the 
Government.  The  mere  fact  that  one  person  is  possessed 
of  money  belongingtoanother  is  not  sufficient  to  support 
an  action  for  money  had  and  received.  Nor  is  it  like  the 
case  of  fees  of  office  received  by  a  person  not  entitled  to 
them,  for  in  all  these  cases  the  recipient  has  demanded 
them  as  fees,  here  he  has  done  nothing  but  accept  a  gift 
voluntarily  offered  to  him. 

Judgment  for  the  plaintiff. 


(a)  14  East,  682. 

V— 2 
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1863. 

July  10,21.  Prrr  and  another  against  Cobcroft  (a). 

December  22.  ^^  ^  ^ 

rriHE  first  count  of  the  declaration  stated  that  the  de- 
fendant  on  divers  days  and  times,  between  the 
10th  of  June,1861,and  the  commencement  of  this  action, 
broke  and  entered  certain  land  of  the  plaintiffs,  to  wit, 
certain  runs  or  stations  called  Bullerana,  Tyreel,  and 
Moree,  in  the  Gwydir  district. 

The  second  count  was  for  trespasses  on  certain  other 
lands  called  Boollandoon. 

Defendant  pleaded  certain  pleas  as  to  a  portion  of  the 
trespasses;  and  in  the  third  plea,  which  was  pleaded  as 
to  the  residue,  stated  that  the  land  whereon  the  said 
residue  was  committed  was  not  the  land  of  the  plaintiff 
as  alleged. 

The  replication  to  so  much  of  the  third  plea,  as  related 
to  a  piece  of  land  lying  between  a  line  running  south 
from  a  point  marked, — on  a  plan  filed  in  this  suit  by  the 
defendant, — R.  V.  P.,  being  a  point  opposite  Noona 
Old  Hut  to  the  Meri  or  Big  River,  and  the  line  marked 
in  red  upon  the  said  plan,  stated  that  the  defendants 
ought  not  to  be  admitted  to  plead  the  said  plea,  because 
they  say  that  the  residue  in  the  said  third  plea  mentioned 
consists  of  the  said  station  or  run  called  Bullerana  in  the 
first  count  of  the  declaration  mentioned,  and  of  the  said 
piece  of  land  in  the  introductory  part  of  the  replication 
mentioned ;  and  that  on  the  8th  of  December,  1857, 
certain  persons  named  /.  V.Pamell  and  i?.  Pamdl  sued 
the  defendant  in  a  certain  action  of  trespass,  and  therein 
declared  against  him  for  that  the  defendant  on  divers 
da}'S  and  times  broke  and  entered  certain  lands  of  the 
said  J.V,  PameU  and  -R. Paimell^to  wit, certainstations 
or  runs  called  Bullerana,  Tyreel,  and  Moree,  in  the 
Gwydir  district,  in  the  colony  of  New  South  Wales, 
and  kept  possession  thereof  for  a  long  time,  and  de- 
pastured the  same  with  sheep,  cattle,  and  horses,  and 
thereby  disturbed,  dispersed,  and  drove  away  the  sheep 

(a)  Before  Stephen,  C.J.,  and  ffise,  J. 


and  another 

V. 
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and  cattle  of  the  said  J.  F.  Parnell  and  R,  Pamdl,  and  186*^- 
prevented  them  from  depasturing  on  the  said  lands — by  Pitt 
means  whereof  the  said  sheep  and  cattle  of  the  said  /. 
F.  Parnell  and  R.  Pamdl  were  impoverished  and  de-  Cobcropt, 
teriorated  in  value,  and  the  said  J,  F.  Pamdl  and  R. 
PamdZ  were  put  to  great  expense,  &c.  And  that  after- 
wards, to  wit,  &c,  the  defendant  filed  certain  pleas  to 
the  declaration  of  the  said  J.  F.  Pamdl  and  R,  Pamdl, 
whereby,  amongst  other  matters,  he  pleaded — first,  that 
as  to  a  part  of  the  trespasses  complained  of  in  the  decla- 
ration of  the  said  /.  F.  Pamdl  and  R.  Pamdl,  namely, 
that  part  alleged  to  have  been  committed  on  so  much  of 
the  several  lands  in  the  declaration  of  the  said  J.  V, 
Paimdl  and  R.  Pamdl  mentioned,  as  lay  to  the  east- 
ward of  a  line  commencing  on  the  Big  River,  opposite 
the  western  side  of  the  Whittaker  Waterhole,  and  run- 
ning thence  westward  of  the  Pelligan  camp  to  a  point  on 
the  Ara  branch  of  the  Gwydir,  opposite  the  Noona  Old 
Hut,  the  defendant  brought  into  Court  the  sum  of 
£200,  and  said  that  the  said  sum  was  enough  to  satisfy 
the  claim  of  the  said  J,  F.  Pamdl  and  R.  Pamdl,  in 
respect  of  the  matter  therein  pleaded  to ;  and  secondly, 
as  to  the  residue  of  the  trespasses  complained  of,  the  de- 
fendant said  that  he  was  not  guilty  ;  and  thirdly,  for  a 
further  plea  to  the  said  residue,  the  defendant  said  that 
the  land  whereon  the  said  residue  had  been  committed 
was  not  the  land  of  the  said  J.  F.  Pamdl  and  R. 
Parnell  as  they  alleged;  and  that  afterwards  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  1st  July, 
1858,  the  said  J.  V.  Parnell  and  R.  Parnell  filed  a 
certain  replication  to  the  pleading  of  the  said  defendant, 
in  which  they  said,  first  that  the  said  sum  of  £200,  so 
paid  into  Court,  was  not  enough  to  satisfy  their  claim  in 
respect  of  the  matter  to  which  the  said  first  plea  was 
pleaded.  And  the  said  /.  F.  PamdZ  and  R,  Pamdl 
joined  issue  upon  the  defendant's  second  and  third  pleas, 
and  thedefendant  joined  issue  upon  the  replication  of  the 
said  J.  V.  Parnell  and  R.  Pamdl  to  the  first  plea  of  the 
defendant ;  and  such  further  proceedings  were  there- 
upon had  that  afterwards  and  before  the  commence- 
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^^^'        ment  of  this  suit,  at  an  assizes  held  at  Maifcland,  in  the 

PriT        colony  of  New  Sooth  Wales,  in  the  month  of  September, 

anda^Dother    jggg^  |.i^^  g^jj  jgg^^g  go  joined  between  the  said  J.  V. 

CoBCROFT.  PameU  and  jB.  Parndl  and  the  defendant,  were  tried 
by  a  jury  composed  of  twelve  persons,  and  as  to  the 
same  issues  of  jurors  of  that  jury,  upon  their  oaths,  said 
that  the  said  sum  of  £200,  so  paid  into  Court,  was  not 
enough  to  satisfy  the  claim  of  the  said  J.  V.  Pamdl 
and  K  PameU,  in  respect  of  the  matters  to  which  the 
said  plea  was  pleaded ;  and  further  said  that  the  defen- 
dant was  guilty  of  the  residue  of  the  trespasses  com- 
plained of ;  and  further  said  that  the  land,  whereon 
the  said  residue  was  committed,  was  the  land  of  the 
said  J.  F.  Parndl  and  R,  Parndl  as  alleged  by  them 
in  their  declaration,  and  they  assessed  the  said  J,  V. 
PameU  and  i2.  PameU  their  damages  at  £1185  over 
and  above  the  sum  of  £200  so  paid  into  Court;  and  that 
afterwards  and  before  the  commencement  of  this  suit 
the  defendant  applied  to  the  Supreme  Court  that  the 
said  verdict  so  had  against  him  might  be  set  aside,  and 
such  further  proceedings  were  thereupon  had  that  it 
was  upon  the  19th  of  October,  1859,  ordered  by  the  said 
Court  that  the  said  verdict,  so  far  as  it  related  to 
BuUerana,  should  be  set  aside.  And  it  was  further 
ordered  that  the  said  J.  F.  PameU  and  R,  Parndl 
should  have  leave  to  sign  judgment,  and  issue  execa- 
tion  as  to  the  other  lands  in  the  declaration  in  that  suit 
mentioned ;  and  such  further  proceedings  were  there- 
upon had  that  afterwards  judgment  was  signed  in  the 
said  suit  against  the  defendant  as  directed  by  the  said 
order  of  the  19th  of  October,  1859,  as  by  the  record  and 
proceedings  thereof,stillremainingin  theSupreme  Court 
of  New  South  Wales,  more  fully  and  at  large  appears, 
which  said  judgment  is  still  in  full  force  and  effect ; 
and  that  afterwards  and  before  the  commencement  of 
this  suit,  and  by  virtue  of  the  said  judgment,  the  said 
J.  F  Parndl  and  /t  Parnell  remained  in  quiet  and 
peaceable  possession  of  the  sadd  piece  of  land  so  lying 
l^tween  the  said  line,  ninning  south  from  the  said  point 
marked  on  the  said  plan,  RV.P.,  and  which  point  is 
opposite  Noona  Old  Hut  to  the  Meri  or  Big  River,  and 
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the  said  line  marked  in  red  upon  the  said  plan,  and  de-  1863. 
pastured  the  same  with  sheep  and  cattle.  It  then  Pirr 
averred  that  afterwards,  &c.,  all  the  estate,  right  of  *»<» '^ofc»»«'^ 
possession,  title,  interest,  claim,  and  demand  of  them  Cobcroft. 
the  said  J,  V,  Pamell  and  U.  Parnell  into  and  upon 
the  said  piece  of  land,  lastly  hereinbefore  mentioned, 
became  duly  vested  in  certain  persons  named  R.  G. 
Higgima  and  G.  Irving,  who  thereupon  were  put  and 
entered  into  the  quiet  and  peaceable  possession  of  the 
said  piece  of  land  lastly  hereinbefore  mentioned,  and 
depastured  the  same  with  sheep  and  cattle ;  and  that 
afterwards,  &c.,  the  said  -R.  (?.  Higginfia  and  C.  Irving, 
being  so  possessed  of  the  said  piece  of  land  lastly  herein- 
before mentioned,  demised  the  same  unto  the  plaintiffs, 
who  thereupon  were  put  and  entered  into  the  quiet  and 
peaceable  possession  of  the  said  piece  of  land  lastly  here- 
inbefore mentioned,and  depastured  the  same  with  sheep 
and  cattle,  and  remained  in  such  quiet  and  peaceable 
possession  until  the  several  times  of  the  committing  of 
the  several  grievances  complained  of  in  the  first  count 
of  the  declaration.  Averment, that  the  defendantnamed 
in  the  hereinbefore  mentioned  record  is  the  same  per- 
son OS  the  defendant  named  in  this  suit ;  and  that  the 
said  lands  mentioned  in  the  said  hereinbefore  mentioned 
record,  and  the  lands  mentioned  ia  the  first  count  of  the 
declaration  in  this  suit  are  one ;  and  that  the  lands 
mentioned  in  the  third  plea  of  the  defendant  to  the 
declaration  of  the  said  J.  F.  PamAl  and  R,  Pamell, smd 
the  lands  mentioned  in  the  third  pi  ea  in  this  suit  are 
one  and  the  same  lands ;  wherefore  the  plaintiffs  pray 
judgment  if  the  defendant  ought  to  be  admitted  against 
the  said  record  and  proceedings  to  plead  the  said  third 
plea,  so  far  as  the  same  applies  to  the  said  piece  of  land 
so  lying  between  the  said  line  running  south  from  the 
said  point  marked  on  the  said  plan  R.V.P.,  and  which 
point  is  opposite  Noonah  Old  Hut  and  the  said  line 
marked  in  red  upon  the  said  plan. 

Demurrer  and  joinder. 

The  rejoinder  to  this  replication  stated thatthe  causes 
of  action  to  which  the  said  third  plea  is  pleaded  are  not. 


and  another 

V. 
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^^63.  ment  of  this  suit,  at  an  assizes  held  at  Maitland,  in  the 
Prrp  ^  colony  of  New  South  Wales,  in  the  month  of  September, 
1858,  the  said  issues  so  joined  between  the  said  /.  7. 
CoBCROFT.  Pamell  and  R.  Parnell  and  the  defendant,  were  tried 
by  a  jury  composed  of  twelve  persons,  and  as  to  the 
same  issues  of  jurors  of  that  jury,  upon  their  oaths,  said 
that  the  said  sum  of  £200,  so  paid  into  Court,  was  not 
enough  to  satisfy  the  claim  of  the  said  J.  V.  Pamdl 
and  K  Pamell,  in  respect  of  the  matters  to  which  the 
said  plea  was  pleaded ;  and  further  said  that  the  defen- 
dant was  guilty  of  the  residue  of  the  trespasses  com- 
plained of ;  and  further  said  that  the  land,  whereon 
the  said  residue  was  committed,  was  the  land  of  the 
said  J.  V,  Parnell  and  K  Pamdl  as  alleged  by  them 
in  their  declaration,  and  they  assessed  the  said  /.  F. 
Pamell  and  -R.  Pamdl  their  damages  at  £1185  over 
and  above  the  sum  of  £200  so  paid  into  Court;  and  that 
afterwards  and  before  the  commencement  of  this  suit 
the  defendant  applied  to  the  Supreme  Court  that  the 
said  verdict  so  had  against  him  might  be  set  aside,  and 
such  further  proceedings  were  thereupon  had  that  it 
was  upon  the  19th  of  October,  1859,  ordered  by  the  said 
Court  that  the  said  verdict,  so  far  as  it  related  to 
Bullerana,  should  be  set  aside.  And.it  was  further 
ordered  that  the  said  /.  V.  Pamell  and  R.  Pamell 
should  have  leave  to  sign  judgment,  and  issue  execu- 
tion as  to  the  other  lands  in  the  declaration  in  that  suit 
mentioned;  and  such  further  proceedings  were  there- 
upon had  that  afterwards  judgment  wcls  signed  in  the 
said  suit  against  the  defendant  as  directed  by  the  said 
order  of  the  19th  of  October,  1859,  as  by  the  record  and 
proceedings  thereof,stillremainingin  theSupreme  Court 
of  New  South  Wales,  more  fully  and  at  large  appears, 
which  said  judgment  is  still  in  full  force  and  effect; 
and  that  afterwards  and  before  the  commencement  of 
this  suit,  and  by  virtue  of  the  said  judgment,  the  said 
J.  V.  Parnell  and  R.  Parnell  remained  in  qniet  and 
peaceable  possession  of  the  said  piece  of  land  so  lying 
between  the  said  line,  running  south  from  the  said  point 
marked  on  the  said  plan,  R.V.P.,  and  which  point  is 
opposite  Noona  Old  Hut  to  the  Meri  or  Big  River,  and 
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the  said  line  marked  in  red  upon  the  said  plan,  and  de-  1863. 
pastured  the  same  with  sheep  and  cattle.  It  then  Pirr 
averred  that  afterwards,  &c.,  all  the  estate,  right  of  an<l'^ofc»»«r 
possession,  title,  interest,  claim,  and  demand  of  them  Coboboft. 
the  said  /.  F.  Pamell  and  R.  Pamell  into  and  upon 
the  said  piece  of  land,  lastly  hereinbefore  mentioned, 
became  duly  vested  in  certain  persons  named  R,  0. 
Higgina  and  (7.  Irving,  who  thereupon  were  put  and 
entered  into  the  quiet  and  peaceable  possession  of  the 
said  piece  of  land  lastly  hereinbefore  mentioned,  and 
depastured  the  same  with  sheep  and  cattle ;  and  that 
afterwards,  &c.,  the  said  R.  G,  Higgins  and  C.  Irving, 
being  so  possessed  of  the  said  piece  of  land  lastly  herein- 
before mentioned,  demised  the  same  unto  the  plairitifis, 
who  thereupon  were  put  and  entered  into  the  quiet  and 
peaceable  possession  of  the  said  piece  of  land  lastly  here- 
inbefore mentionec),and  depastured  the  same  with  sheep 
and  cattle,  and  remained  in  such  quiet  and  peaceable 
possession  until  the  several  times  of  the  committing  of 
the  several  grievances  complained  of  in  the  first  count 
of  the  declaration.  Averment,  that  the  defendant  named 
in  the  hereinbefore  mentioned  record  is  the  same  per- 
son as  the  defendant  named  in  this  suit :  and  that  the 
said  lands  mentioned  in  the  said  hereinbefore  mentioned 
record,  and  the  lands  mentioned  ia  the  first  count  of  the 
declaration  in  this  suit  are  one ;  and  that  the  lands 
mentioned  in  the  third  plea  of  the  defendant  to  the 
declaration  of  the  said  J.  F.  PamsU  and  R.  Pamell,s.nd 
the  lands  mentioned  in  the  third  pi  ea  in  this  suit  are 
one  and  the  same  lands ;  wherefore  the  plaintiffs  pray 
judgment  if  the  defendant  ought  to  be  admitted  against 
the  said  record  and  proceedings  to  plead  the  said  third 
plea,  so  far  as  the  same  applies  to  the  said  piece  of  land 
so  lying  between  the  said  line  running  south  from  the 
said  point  marked  on  the  said  plan  R.V.P.,  and  which 
point  is  opposite  Noonah  Old  Hut  and  the  said  line 
marked  in  red  upon  the  said  plan. 

Demurrer  and  joinder. 

The  rejoinder  to  this  replication  stated  that  the  causes 
of  action  to  which  the  said  third  plea  is  pleaded  are  not. 
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^8^-  nor  is  any  of  them,  the  same  causes  or  cause  of  action 

Pitt  for,  or  in  respect  of,  which  the  said  alleged  judgment 

aDd  another  ^^s  recovered. 
Cjobcboth,         Demurrer  and  joinder. 

DarUym  support  of  the  replication  and  the  demurrer 
to  the  rejoinder.  There  has  been  a  former  action  against 
the  present  defendant  for  trespasses  on  this  run,  brought 
not  by  the  present  plaintiffs,  but  by  their  predecessors, 
from  whom  they  claim.  The  present  action  relates  to 
the  same  land,  but  is  brought  for  trespasses  at  a  sub- 
sequent period.  The  jury  in  the  former  action  found 
that  a  certain  triangular  piece  of  land  belonged  to  and 
was  possessed  by  the  then  plaintiffs,  and  on  thi.s  ver- 
dict they  obtained  judgment.  The  defendanthas  pleailed 
in  the  present  action  that  the  plaintiffs  were  not  pos- 
sessed of  that  triangular  piece  of  land  ;  and  they  have 
replied  as  an  estoppel  to  such  plea  the  former  verdict 
and  judgment,  and  contend  that  the  defendant  ought 
not  now  to  be  allowed  to  re-try  by  a  new  jury  the  ques- 
tion of  the  plaintiffs  possession  of  that  land,  which  was 
found  to  be  in  the  plaintiffs'  possession  in  the  former 
action.  It  is  distinctly  alleged  that  the  former  posses- 
sion was  continued,  and  if  the  fact  be  disputed  the  de- 
fendant may  rejoin  that  the  possession  has  been  changed; 
Wilkinson  v.  Kirby  (a),  Doe  v.  Wright  (6).  The  pre- 
sent plaintiffs  are  in  privity  with  the  plaintiffs  in  Par- 
nell  V.  Cobcroft ;  and  although  this  is  only  a  possessory 
action  the  estoppel  is  good  in  answer,  if  the  finding  in 
the  former  action  is  a  bar ;  BlaJcemore  v.  Glamorgan- 
shire  Canal  Company  (c).  For  if  a  verdict  be  found 
on  any  fact  or  title,  distinctly  put  in  issue  in  an  action 
of  trespass,  such  verdict  may  be  pleaded  by  way  of 
estoppel  in  another  action  between  the  same  parties  or 
their  privies,  in  respect  of  the  same  fact  or  title ;  OtU- 
ram  v.  Morewood  (d) ;  and  in  the  judgment  in  that  case 
Lord  ElUnhorough  says,  "a  recovery  in  any  one  suit 
upon  issue  joined  on  matter  of  title  is  equally  conclusive 

(a)  15  C  B.  430 ;  23  L.  J.  G.  P.  224.        (6)  10  A.  &  E.  763. 
(c)  2  C.  M.  &  R.  139.  {d)  3  Bast,  346. 


and  another 

V. 
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upon  the  subject  matter  of  such  title,  and  a  finding  upon  ^^^' 
a  title  in  trespass  not  only  operates  as  a  bar  to  the  future  Prrr 
recovery  of  damages  for  a  trespass  founded  on  the  same 
injury,  but  also  operates  by  way  of  estoppel  to  any  Coboroft. 
action  for  an  injury  to  the  same  supposed  right  of  pos- 
session." And  he  then  continues,  "it  is  not  the  re- 
covery but  the  matter  alleged  by  the  party,  and  upon 
which  the  recovery  proceeds,  which  creates  the  estoppel. 
The  estoppel  precludes  parties  and  priviesfrom  contend- 
ing to  the  contrary  of  that  point,  or  matter  of  fact, 
which  having  been  once  distinctly  put  in  issue  by  them,  • 
or  by  those  to  whom  they  are  privy  in  estate  or  law,  has 
been,  on  such  issue  joined,  solemnly  found  against 
them."  But  besides  this  there  is  a  legal  presumption 
that  each  plaintiff  was  and  is  seized  in  fee,  and  the  repli- 
cation here  alleges  that  the  land  was  "demised"  to 
the  present  plaintiffs.  Their  title  and  their  privity 
with  the  Parmells  sufficiently  appears;  but  if  it  do 
not,  it  is  only  ground  for  special  demurrer  ;  Guth- 
bertson  v.  Irving  (a).  It  is  submitted  also  that  the 
replication  is  properly  pleaded,  as  it  is  not  necessary  to 
set  out  the  judgment  ;  Chitty  on  Pleading  (6),  Buller 
and  Leake* 8  Precedents  of  Pleading  (c),  and  Stephen  on 
Pleading  (d).  But  if  the  judgment  be  not  in  accordance 
with  the  order  of  the  Court,  the  defendant  can  rejoin 
md  tid  record. 

Faubcett  in  support  of  the  rejoinder  and  the  demurrer 
to  the  replication.  The  replication  is  bad,  and  the 
former  verdict  and  judgment  are  not  conclusive.  The 
same  point  is  not  in  issue  under  the  third  plea,  as  was  in 
issue  in  the  action  in  which  judgment  was  signed  ;  for 
the  possession,  at  any  time  not  covered  by  that  judgment, 
is  a  question  of  fact  to  be  determined  by  the  jury,  and 
the  possession  of  the  now  plaintiffs  is  not  operated  on  or 
affected  by  the  possession  of  the  former  plaintiffs.  Nor 
conversely  can  thepossessionoftheformerplaintiffsshow 
any  possession  in  these  lessees.  The  finding  of  a  jury  on 

(a)  4  H.  &  N.  742  ;  2S  L.  J.  Ex.  306.     (b)  .3  Vol.  928  a.,  1062. 
(c)  p.  491,  532.  [d)  p.  200. 
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^^^'  a  plea  of  not  possessed,  and  judgment  thereon  in  an 
Pirr  action  of  trespass  by  A.  against  B.,  cannot  be  an 
and  another  ggfcQppei  i^  q^  similar  action  by  C,  who  is  A/s  successor, 
CoBCROFT.  against  the  same  defendant.  In  the  judgment  in  Outram 
V.  Morewood,  that  has  been  relied  on,  it  is  said,  "  in 
trespass  damages  for  injury  to  the  possession  are  the 
only  thing  demanded  by  the  declaration ;  the  judgment 
can  only  give  the  plaintiff  an  ascertained  right  to  his 
damages,  and  the  means  of  obtaining  them ;  it  concludes 
nothing  upon  the  ulterior  right  of  possession,  much  less 
of  property  in  the  land  (unless  a  question  of  that  kind 
be  raised  by  the  plea  and  traverse  thereon),  and  does  not 
even  give  him  the  means  of  obtaining  that  possession, 
for  the  disturbance  of  which  he  has  obtained  damages." 
And  a  little  further  on  he  says,  "a  judgment  in  trespass 
aflBrms  a  right  of  possession  to  be,  as  between  the  plain- 
tiff Sjfid  defendant,  in  the  plaintiff  at  the  time  of  the 
trespass  committed."  No  question  of  title  is  shown  on 
these  pleadings.  A  verdict  and  judgment  in  ejectment 
is  not  evidence  in  an  action  for  mesne  profits,  unless  fol- 
lowed by  entry.  He  also  referred  to  Feversham  v. 
Emerson  (a). 

Barley  in  reply.  Substantially  there  is  a  case  of  title 
shown  here,  as  there  is  an  allegation  of  a  demise  from  the 
former  plaintiffs  and  entry  thereon.  In  Wilkinson  v. 
Kirhy  (6),  which  was  an  action  for  mesne  profits,  Jervis, 
C.  J.,  in  giving  judgment,  says, "  the  title  and  possession, 
however,  are  both  traversable,  and  they  are  presumed 
to  continue  until  the  contrary  is  shown.  If,  indeed, 
there  be  circumstances  to  prevent  the  judgment  from 
operating  as  an  estoppel  since  that  period — such,  for 
instance,  as  a  subsequent  demise  to  the  defendant — 
those  circumstances  might  be  replied"  (ju.  rejoined)  ; 
'*  but  the  defendant  cannot  be  allowed  to  admit  the 
judgment,  which  is  conclusive  between  the  parties,  and 
deny  the  continuance  of  the  plaintiff^s  title  ;"  and  the 
judgment  of  Maule,  J.,  is  to  the  same  effect.    In  that 

(a)  11  Ezch.  385  ;  24  L.  J.  Bx.  254. 
(6)  15  0.  B.  445  J  23  L.  .0.  P.  224. 
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case  the  replication  demurred  to  waspleaded  to  a  plea  of  _ 
not  possessed,  which  plea  either  denies  a  possession  in         Pitt 
fact  in  the  plaintiff,  or  the  defendant  may  under  it  show    *"^  another 
title  in  himself  or  in  a  third  party.     In  Outram  v.  More-     Cobckoft. 
wood,  Lord  Ellenborough  guards  himself  from  laying 
down,  as  has  been  contended  by  the  other  side,  that  the 
judgment  in  trespass  does  not  conclude  the  right  of  pos- 
session by  the  words  in  the  parenthesis,  "unless  a 
question  of  that  kind  be  raised  by  the  plea  and  a  traverse 
thereon."    Doe  v.  Wright  (a),  Smith's  Leading  Cases 
(6),  and  Taylor  on  Evidence  (c)  were  referred  to. 

Cur.  ad.  vuLt. 

The  foUowingisthejudgmentin  this  case  delivered  by  December  22. 

Stephen,  O.J.  This  is  a  squatting  action — in  which 
the  plaintiffs  complain  of  various  trespassesby  the  defen- 
dant,by  sheep  andhorned  cattle,on  certain  stationsof  the 
plaintiffs,  in  the  Gwydir  district.  The  defendant  pleads 
in  denial  of  the  plaintiffs'  possession,  alleging,  in  terms, 
that  the  land  in  question  was  not  their  land.  To  this, 
as  far  as  the  plea  relates  to  a  certain  described  tract, 
part  of  the  land  or  stations,  the  plaintiffs  reply  by  way 
of  estoppel  a  former  verdict  and  judgment,  in  an  action 
of  trespass,  against  this  defendant,  in  respect  of  the 
same  tract,  but  at  the  suit  of  other  plaintiffs — in  which 
action  the  defendant  pleaded,similarly,in  denial  of  their 
possession,  but  the  issue  thereon  was  found  against  him. 
The  now  plaintiffs  proceed  to  deduce  title  and  possession 
from  and  under  those  parties,by  alleging  that  the  estate, 
right,and  interest  of  the  latter  became,af  ter  that  verdict 
and  judgment,  duly  vested  in  certain  other  persons, 
under  whom  these  plaintiffs  claim  and  occupy  the  land 
by  demise ;  all  the  said  parties  having,  in  succession, 
been  in  the  actual  undisturbed  occupation  of  the  property, 
up  to  the  times  respectively  of  their  transmitting  their 
interest  therein  as  aforesaid,  and  until  the  period  of  the 
trespasses  now  complained  of. 

To  this  replication  the  defendant  has  demurred — on 
the  ground,  substantially  (though  other  grounds  more 

(a)  10  A.  9l  E.  763.  (6)  2  Vol.,  p.  607. 

(e)  IS.  97,  1497, 1501. 


and  another 

V. 


322  SUPREME  COURT  REPORTS. 

^S^-  technical  are  taken  in  the  margin  of  the  demurrer,  but 
Pitt  which  were  not  argued),  that  the  same  point  is  not  now 
in  issue,  on  the  present  plea  of  not  possessed,  as  was  in 
CkjBCROFT.  issue  in  the  former  action ;  that  the  question  as  to  the 
particular  land  may,  for  any  thing  that  is  shown  in  the 
replication,  be  different,  and  that  unquestionably  the 
particular  occasion  and  time  are  different.  And  the  de- 
fendant has  also  rejoined,that  the  causes  of  action  in  the 
two  cases  are  not  the  same — to  which  rejoinder,  the 
plaintiffs  have  in  their  turn  demurred. 

Mr.  Faucett  very  forcibly  argued  for  the  defendant 
that  possession  in  the  plaintiffs  in  the  previous  action, 
although  adversely  to  him,  by  no  means  implied  pos- 
session in  the  person  or  persons  claiming  under  them ; 
that  the  possession  of  the  former,  title  here  not  being  in 
question,  did  not  descend  to  their  successors,  even  with 
title  derived  from  them ;  and  that,  therefore,  a  verdict 
finding  possession  in  the  first-mentioned  plaintiffs,  at  a 
particular  time,  could  not  tend  to  show  possession  in 
these  plaintiffs  at  a  later  period — much  less  can  it  ope- 
rate as  an  estoppel,  to  prevent  the  pleading  in  denial  of 
the  fact  of  such  later  possession. 

We  are  of  opinion,  however,  on  the  authority  of  Wil- 
kinson V.  Kirhy  (a),  that  the  replication  demurred  to  is 
good.  The  plaintiffs  in  the  first  action,  no  doubt,  are 
not  parties  to  this  record ;  but  their  possession,  at  a 
certain  date,  was  found  by  verdict  against  the  defendant^ 
and  the  continuance  of  that  possession,  up  to  the  time  of 
the  vesting  of  their  interest  (whatever  that  was)  in  their 
successors,  the  landlords  of  the  now  plaintiffs,  would  be 
presumed,  even  if  it  had  not  been  alleged.  The  repli- 
cation then  states  a  successive  devolution  of  title,  from 
those  persons  to  others,  and  from  the  latter  to  the  plain- 
tiffs in  this  action — accompanied,  in  each  instance,  by 
the  immediate  transfer  of  the  possession.  The  plaintiflls, 
therefore,  it  seems  to  us,  are  entitled  to  say  to  the  de- 
fendant— as  they  do  in  effect  by  their  replication— you 
shall  not  be  permitted  to  deny  our  possessory  title, 
because  it  has  been  found  against  you  as  a  fact,  by 
(a)16C.B.442. 


CASES  AT  LAW.  323 

verdict,  that  certain  predecessors  of  ours  were  in  pos-         ^^^3. 
session,  at  the  time  then  in  controversy  ;  and  to  that         Pitt 
possession,  and  the  right  thereto  (being  the  same  which    *"   '^^ 
is  now  in  question),  we  have  succeeded  by  continuous     Cobcropt. 
uninterrupted  devolution.    If  the  defendant  have  any- 
thing to  show,  in  impeachment  of  this  subject  matter, 
he  can  set  it  up  by  rejoinder. 

With  respect  to  his  existing  rejoinder,  that  the 
"  causes  of  action  "  in  this  and  the  former  case  are  not 
the  same,  it  is—as  we  intimated  on  the  argument — 
clearly  bad.  The  plaintiffs  do  not  pretend  that  the 
causes  of  action  are,  or  can  be  the  same.  The  question 
is,  whether  the  point  in  each  case  in  effect  is  or  is  not  so; 
the  possession,  although  not  at  that  time  in  these  plain- 
tiffs, having  once  been  found,  against  the  defendant,  to 
be  in  parties  now  legallj^^  represented  by  the  plaintiffs. 

On  both  the  demurrers,  therefore,  our  judgment  is  in 
the  plaintiff's  favour. 

Judgment  for  the  plaintiff. 


New  against  McMaSTER.  December  11. 

rilHE  declaration  stated  that  the  defendant  seized  and  A  declaration 

took  the  plaintiff's  sheep,  and  beat,  wounded,  ill-  chargS^the 
treated,  and  violently  drove  the  same,  and  scattered  the  defendant 
said  sheep,  whereby  divers  of  the  said  sheep  were  lost  and  taking 
to  the  plaintiff,  and  others  were  greatly  depreciated  in  ^^  plainuff'a 
value,  and  the  plaintiff  lost  divers  profits,  &c. — and  by  scattering  the 
reason  of  the  premises  divers  of  the  said  sheep  were  Jhat^he 
impounded,  and  the   plaintiff  was  obliged  to  pay  a  scattering 
large  sum,  to  wit,  &c.,  £120  8s.  matter  of 

Plea,  that  at  the  time  of  the  alleged  trespasses  the  de-  **?*^*i*^**^ 
fendant  was  lawfully  possessed  of  a  certain  close,  and  the  whole 
because  the  said  cattle  were  wrongfully  in  the  said  close,  fu8ti*^inK°  he 
doing  damage  there  to  the  defendant,  the  defendant  "eizing  and 
seized  and  took  the  said  cattle  in  the  said  close,  and  im-  omittuig  to 

pounded  the  same  in  the  nearest  public  pound  as  a  dis-  justify  the 
*  .  scattering, 

tress  for  the  said  damage,  as  he  lawfully  might,  which  was  a  good 

are  the  alleged  trespasses.  P^®** 

Demurrer  and  joinder. 


V, 
McM  ASTER. 
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1^3.  Sheppa/rd  in  support  of  the  demurrer.    The  plea  is 

New  bad  for  assuming  to  j  ustif y  all  the  trespasses  complained 
of,  and  containing  no  answer  to  the  scattering  which  is 
laid  as  a  substantive  trespass.  Hay  v.  Bergin  (a)  is  a 
distinct  decision  of  this  Court  in  favor  of  this  objection ; 
in  that  case  the  plaintiff  complained  that  the  defendant 
disturbed,  drove  about,  and  scattered  his  sheep,  and 
drove  them  from  the  said  land,  and  impounded  them, 
and  kept  them  a  long  time  impounded — and  it  was  con- 
sidered that  the  driving  about  and  scattering  the  sheep 
was  a  substantive  trespass  and  not  a  mere  aggravation 
of  the  impounding.  The  decision  in  that  case  was 
based  on  a  former  decision  to  the  same  effect,  Walsh 
V.  Harris  (6) ;  in  which  the  declaration  was  in  trespass 
for  breaking  and  entering  a  dwelling-house,  and  seizing 
and  converting  to  the  defendant's  use  chattels  of  the 
plaintiff's  being  therein  ;  and  a  plea  that  the  dwelling- 
house  was  the  defendant's  freehold  was  held  bad,  as 
not  justifying  the  taking  the  goods  which  the  Court 
held  could  not  be  considered  a  mere  aggravation  to  the 
trespass  to  the  house  (c).  [Wise,  J.,  referred  to 
Kavanagh  v.  Gudge  (d).] 

Darley,  in  support  of  the  plea,  was  stopped  by  the 
Court 

Stephen,  C.  J.  In  Hay  v.  Beiyin,  the  scattering 
and  the  impounding  were  probably  distinct  things ;  it 
could  not  be  said  that  the  scattering  was  a  portion  of 
the  impounding,  as  it  might  have  been  before,  and  un- 
connected with  it.  But  here  the  scattering  seems  to 
have  been  a  portion  of  the  seizing  and  taking  the  sheep 
and  a  mere  aggravation  of  the  mode  of  doing  it. 

Wise,  J.  In  the  case  referred  to,  the  Court  assumed 
that  there  was  a  seizure,  and  afterwards  an  impounding, 
and  held  that  they  must,  therefore,  be  dealt  with  sepa- 
rately. In  the  present  case  I  think  the  seizure  and 
taking  is  complained  of,  and  the  scattering  and  wound- 

(a)  14th  January,  1S60.  (b)  9th  May,  1846. 

(c)  Bat  see  Pr^t  v.  Pratt,  2  Exch.  413 ;  17  L.  J.  Ex.  299. 

(d)  7  M.  &  0.  322. 
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ing  are  mere  aggravations  of  these  injuries,  for  there  1863. 

cannot  be  a  seizing  and  driving  of  sheep  without  some  New 

degree  of  scattering.  McMastkr. 
Judgment  for  the  defendant. 


RuSDEN  against  Eliott  and  others.  October  16. 

TBAACS  moved  to  set  aside  an  order  of  MUford,  J.,  In  an  actioD 

which  had  directed  that  the  plaintiff  should  be  at  the'decu!* 

liberty  to  amend  the  copy  declaration  served  upon  the  r?**°°  ^**^ 

defendants*  attorney,  and  had  set  aside  the  service  of  the  on  ut  JulyT^ 

said  declaration  and  all  examinationsofwitnessesandall  *^®'  but  the 

copy  served 

other  proceedings  subsequent  to  such  service.  on  the  defen- 

Jt  appeared  that  when  this  action  was  commenced  the  the  date  to  be 

plaintiff^  was  the  owner  of  the  Shannon  Vale,  and  the  ist  July, 

defendants  wereownersofthecontiguousrun  of  Yarrow-  the  mista^" 

ford;  and  the  present  action  was  brought  for  trespasses  ^*"^*Vu 

by  the  defendants  upon  the  Shannon  Yale  Station.  The  plaintiff  was 

summons  issued  on  July  10,  1858,  and  the  declaration  Junendthe 

laid  the  trespasses  on  July  lst,1855,and  between  thatdate  served  copy 

and  the  commencement  of  the  action ;  but  the  copy  served  tion,  and  to 

stated  the  date  of  the  trespasses  to  be  1st  July,  1868.    «»«  certain 

,  .  .  ^  bene  esse 

It  appeared  that  at  the  time  of  the  action  being  com-  examinations 

menced,  two  of  the  defendants,  Messrs.  Gilbei^t  and  Sken^tT" 

Qilhert  WiUiarri  Eliott,  had  parted  with  the  whole  of  leave  to  the 

their  interest  in  the  Yarrowford  run  to  the  other  de-  croaT-examine 

fendant,  J,  -B.  RadfoTd,  who  continued  sole  owner  the  wliaiesses 

—it  being 

thereof  till  he  sold  the  station  and  stock  in  1859.    Rod-  swom  and 
ford  became  insolvent  in  June,  1862,  and  obtained  his  ^^  defend"**** 
certificate  in  the  following  September.     Considerable  dants  were 
delay  occurred  in  the  cause,  but  at  length  the  pleas  were  "he  plaintiff's 
filed.     Messrs.  Eliott  pleaded  not  guilty,  and  Radford  having  sued 
pleaded  his  discharge  under  the  Insolvent  Act.     These  of  action  prior 
pleas werefiled  on  June  30,1863,and  issuejoinedon  July  ^  '^"^^^  *®^- 
1st.  Thecasewassetdownfor  trial  on  August  6th.  It  ap- 
peared that  on  the  5th  or  6th  of  August  the  plaintiff's 
then  attorney,  for  there  had  been  a  change  of  attorneys 
since  the  commencement  of  the  action,  mentioned  to  the 
clerk  of  the  defendants'  attorney  that  if  he  compared  the 
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copy  declaration  served  with  the  original  filed,  he  would 
find  considerable  difference  as  to  the  dates  of  the  alleged 
trespasses.  That  clerk  then  searched  the  pleadings  filed, 
and  discovered  the  mistake ;  and  the  defendants'  at- 
torney stated  that  this  was  the  first  intimation  he  had  of 
this  discrepancy,  and  that  a  great  number  of  de  beru 
ease  examinations  had  been  taken,  and  that  he  had  con- 
ducted the  examination  of  the  witness  on  the  faith  of  the 
copy  declaration  served  being  a  true  copy  of  the  decla- 
ration filed,  and  that  he  confined  the  defence  to  matters 
posterior  to  July,  1858,  when  the  defendants  had  ceased 
to  occupy  any  of  the  land  in  contest.  But  finding  after 
the  notice  of  action  was  served  that  the  plaintiff  relied 
on  acts  of  trespass  so  far  back  as  1855,  when  the  defen- 
dants did  occupy  the  land, they  had  applied  in  Chambers 
to  set  aside  the  service  of  the  declaration  and  proceed- 
ings subsequent  thereto ;  and  MUford,  J.,  had  ordered 
accordingly.  It  is  submitted  that  the  defendants  had 
at  all  events  the  means  of  knowing  of  this  irregularity. 
But  even  if  otherwise,  only  some  of  the  subsequent  pro- 
ceedings and  not  all  of  them  ought  to  be  set  aside.  It 
is  sworn  and  conceded  that  the  defendants  were  not 
aware  of,  and  were  misled  by,  the  discrepancy.  But 
they  had  no  right  to  be  misled,  for  there  was  quite 
enough  on  the  proceedings  to  have  put  the  defendants 
on  enquiring,  and  to  have  led  them  to  discover  that  the 
plaintiff  was  in  fact  complaining  of  trespasses  long  before 
1858,  for  the  action  itself  was  brought  in  July,  1858. 
He  referred  to  Robhis  v.  Richards  (a),  Gilbert  v.  Kirk- 
land  (6),  Esdale  and  others  v.  Davis  (c).  Archer  v. 
Barnes  {d\  Tarber  v.  French  (e),  LusKs  Practice  {/), 
Chitty's  Archbold  (g),  and  Stephen's  Practice  (h). 

It  was  also  contended  that  the  variance  did  not  render 
this  evidence  immaterial,  because  where  trespasses  are 
laid  to  have  been  committed  on  a  particular  day,  and  on 
divers  days  and  times  between  that  day  and  the  com- 
mencement of  the  action,  the  plaintiff  is  at  liberty  to 


(o)  1  Dowl.  370. 
id)  3  East,  342. 
ig)  pp.  203, 1273. 


{b)  Id.  153. 

(e)  5  N.  &  M.  658. 

(A)  pp.  66,  68. 


(c)  6  Dowl.  465. 
(/)  p.  310. 
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prove  one  act  of  trespass  anterior  to  the  day  specified,         ^863. 
although  he  will  be  confined  to  that  single  act;  Hume      Rusdsn 
V.  Oldacre  (a),  Earl  of  Manchester  v.  Vale  (6).  Eliott 

Stephenior  the  defendants.  The  defendants'  attorney  »nd  others. 
was  not  bound  to  search.  In  1858,  one  Radford  was  a 
co-defendant  with  the  Messrs.  Eliott,  and  he  was  theji 
either  theownerof  oratrespasseron  the  land  in  question; 
therefore,  as  to  him,  the  title  in  1858  was  material. 
But  to  show  the  title  at  that  time,  possession  for  years 
anterior  to,  would  be  admissible  in  evidence ;  and, 
therefore,  there  was  nothing  to  put  the  now  defendants 
on  their  guard  as  to  the  true  date  relied  on.  The  rule, 
directing  that  a  copy  of  the  declaration  should  be  served 
on  the  other  side,  was  framed  for  the  purpose  of  giving 
specific  information  to  the  defendants,  which  has  not 
been  afforded  in  this  case ;  Chapman  v.  Becke  (c), 
Thuslove  V.  Whitechurch  (d),  were  referred  to. 

Cur,  ad.  vult, 

Stephen,  C.  J.,  delivered  the  judgment  of  the  Court  October  28. 
in  this  case  as  follows : — 

It  is  sworn,  and  not  sought  to  be  controverted,  that 
the  now  sole  defendants,  the  Eliotta  (the  former  co- 
defendant  Radford  having  recently  become  insolvent), 
were  not  aware  of  the  plaintiff's  having  sued  for  any 
cause  of  action,  prior  to  July,  1858  ;  and  that  if  they 
are  to  be  held  to  their  present  pleadings  and  evidence, 
as  applicable  to  the  earlier  and  true  date  of  1855,  they 
will  in  fact  be  without  substantial  defence.  But  it  is 
insisted,  on  behalf  of  the  plaintiff,  that  the  defendants 
or  their  attorney  ought  to  have  discovered  the  mistake — 
which  was  merely  clerical,  and  such  as  ordinary  circum- 
spection must  have  long  ago  detected  ;  since  the  course 
of  the  examinations  for  the  plaintiff,  from  time  to  time 
occurring  in  the  cause,  could  not  have  failed  to  show 
that  trespasses  of  a  much  earlier  date  were  the  subject 
of  inquiry. 

On  the  other  hand,  however  true  this  may  be,  and 
although  it  would  be  harsh  to  deprive  the  plaintiff  of  all 

(a)  1  Stark.  R.  351.  (6)  1  Wma.  Saund.  24,  note  (1). 

(c)  3  D.  &  L.  350.  {d)  8  Dowl.  837. 
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the  benefit  of  thc»se  examinations,  the  answer  appears  to 
be  equally  well  founded ;  that,  as  Radford  remained 
until  his  insolvency  interested  in  the  stations,  and  the 
other  defendants  might  have  been  thought  to  be  equally 
so,  the  supposition  of  a  mistaken  date  was  not  an  obvious 
one ;  while  the  evidence  of  prior  trespasses  and  acts  of 
possession  might,  if  they  excited  attention  at  all,  have 
naturally  been  referred  tocollateral  objects.  But  certain 
delays  in  the  cause  had  led  the  defendants,  or  their  at- 
torney, to  abstain  from  such  particular  attention  to  the 
dates,  as  perhaps  would  under  ordinary  circumstances 
have  been  paid  to  the  evidence  in  progress — ^and  so  the 
mistake  remained  unrectified  and  unknown. 

In  my  opinion,  the  doctrine  would  be  a  most  incon- 
venient one  to  lay  down,  that  the  litigant  who  is  served 
with  a  document  required  by  express  rule  of  the  Court 
to  be  a  copy  of  his  adversary's  pleading,  may  not  rely  on 
ts  being  a  correct  copy,  but  must  at  his  peril  search  the 
office  and  compare  it  with  the  original. .  I  think,  never- 
theless, that  the  course  of  examination  of  the  witnesses 
might — had  the  defendants  been  rigidly  attentive  to  the 
dates,  in  connexion  with  the  very  limited  period  specified 
in  the  copy  of  the  declaration — have  put  them  on  in- 
quiry. My  conclusion  is,  therefore,  that  all  the  pro- 
ceedings ought  not  to  be  set  aside,  but  that  the  evidence 
taken  should  stand — with  leave  to  the  defendants  to 
cross  -examine  the  witnesses,  by  commission  or  otherwise, 
as  the  circumstances  may  require.  The  plaintiflT  to  be 
allowed  to  amend  the  served  copy  of  his  declaration, the 
defendants  having  fourteen  days'  time  (or  more,  if  a 
Judge  shall  think  more  necessary),  to  plead  thereto. 

Mr.  Justice  Wise  concurs  with  me  as  to  this  order. 
He  is  of  opinion,  however,  that  the  circumstances  ought 
to  have  put  the  defendants  on  inquiry,  and  that  the 
latter  are,  therefore,  in  some  degree  responsible  them- 
selves, for  the  consequences  of  the  inaccuracy  not 
having  in  fact  been  discovered  earlier. 

As  to  the  costs  of  these  two  proceedings,  the  one  be- 
fore Mr.  Justice  Milford,  and  the  present  before  our- 
selves, our  decision  is  as  follows : — The  costs  of  the 
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application  in  Chambers,  and  the  order  thereon,  and  of 
the  defendants'  abortive  pleadings,  must  be  paid  by  the 
plaintiff.  The  costs  of  the  present  application  and 
order  will  be  costs  in  the  cause  on  either  side. 

We  think  it  our  duty  to  direct  that  the  plaintiff's 
affidavit,  in  which  he  has  taken  on  himself — most  un- 
necessarily, for  the  asserted  false  matter  was  not  then 
under  inquiry — to  charge  one  of  the  defendants  in  so 
many  words  with  perjury,  be  taken  off  the  file.  The 
plaintiff  could  have  had  no  right  to  prefer  so  serious  a 
charge,  even  if  the  alleged  falsity  was  in  issue,  except  in 
a  criminal  proceeding ;  for,  assuming  that  the  matters 
referred  to  were  false  in  fact,  the  commission  of  perjury 
by  no  means  follows ;  and,  under  the  circumstances, 
the  making  of  it  in  this  case  was,  in  our  opinion,  most 
offensive,  uncalled  for,  and  unbecoming. 

Order  accordingly. 
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Ross  against  Miller. 


Oct.  21,  22. 


'T^HIS  was  an  action  on  a  policy  of  insurance  of  goods  The  declara- 
against  the  defendant,  who  was  sued  as  Chairman  pojicy  "f*  n. 
of  the  Victoria  Fire  and  Marine  Insurance  Company,  aurance  of 
appointed  as  such  Chairman.     The  policy  of  insurance  ordinal 
was  dated  October  9th,  186 1 ,  and  duly  executed  ;  it  was  J°""»  alleged 
upon  any  kind  of  goods  and  merchandize  whatsoever  goods  (the 
lost  or  not  lost,  at  and  from  port  or  ports  in  Java  or  J^jJ^lff'Jj,'^'^*' 
Manila  to  Sydney,  loaden  or  to  be  loaden  in  the  good  policy)  were 
ship  "  La  Reine  des  Anges,"  &c.,  beginning  the  ad-  anlFsL,  beiDg 

porte  in  Java, 
on  board  a  ship,  to  be  carried  to  Sydney  ;  and  it  then  averred  that  the  ship  waa 
a  French  ship,  and  sailed  from  S.,  a  port  in  Java,  which  was  subject  to  the 
laws  of  Holland,  upon  her  voyage,  and  that  during  the  voyage  she  was  forced  by 
stress  of  weather,  and  by  perilti  so  insured  against,  to  return  to  S.  It  then  averred 
that  the  ship  and  the  goods  were  so  injured  and  damaged  by  reason  of  the  perils  in- 
sured against,  that  it  was  necessary  that  the  goods  should  be  unshipped,  and  that 
the  goods  were  so  unshipped;  and  having  been  so  unshipped,  and  beins  so  damaged 
and  injured,  were,  without  the  consent  or  concurrence  of  the  plaintiC  sold  to  and 
taken  possession  of  by  certain  other  persons,  resident  at  S.,  over  whom  the  plaintiff 
had  not  nor  ever  had  any  control — and  by  means  of  the  premises  the  goods  wore, 
by  perils  so  insured  against,  wholly  lost.     Held  bad  on  demurrer. 

SemJltle,  that  a  plea  that  alleged  that  the  goods  might  and  could  have  been  for- 
warded to  their  place  of  destination  in  a  marketable  state  is  good. 

w— 2 
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1863.        venture  upon  the  said  goods,  &c.,  from  the  loading 
Ross         thereof  aboard  the  said  ship,  at,  as  aforesaid,  &c,  until 
Miu.BR.      ^^^y  ^®^^  discharged.     And  it  shall  be  lawful  for  the 
said  ship,  &e.,  in  this  voyage,  to  proceed  and  sail  to, 
and  to  touch  and  stay  at,  any  ports  or  places  whatsoever, 
for  necessary  or  customary  purposesonly,withoutpreju- 
dice  to  this  insurance.     The  goods  valued  at,  on  goods 
valued  at  invoice  cost  on  board,  with  20  per  cent  added 
thereto,  and  on  cash  advanced  under  charter  party,  as 
interest  may  appear  in  the  sum  of  £5,000,  warranted 
free  of  average,  unless  general  or  the  ship  be  stranded. 
Touching  the  adventures  and  perils  which  the  said 
Company  are  contented  to  bear  and  take  upon  them  in 
this  voyage,  they  are  of  the  seas,  men  of  war,  fire, 
enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of 
mark,  and  counter-mark,  surprisals,  takings  at  sea, 
arrests,  restraints,  and  detainment  of  all  kings,  princes, 
and  people  of  what  nation,  condition,  or  quality  soever, 
barratry  of  the  masters  and  mariners,  and  all  other 
perils,  losses,  and  misfortunes  that  have  or  shall  come  to 
the  hurt,  detriment,  or  damage  of  the  said  goods  and 
merchandize,  or  any  part  thereof ;  and  in  case  of  any 
loss  and  misfortune,  it  shall  be  lawful  for  the  insured, 
their  factors,  servants,  and  assigns,  to  sue,  labor,  and 
travel  for,  in,  and  about  the  defence,  safeguard,  and  re- 
covery of  the  said  goods  and  merchandize,  or  any  part 
thereof,  without  prejudice  to  this  insurance,  to  the 
charges  whereof  the  said  company  will  contribute  ac- 
cording to  the  rate  and  quantity  of  the  sum  herein, 
assured.     Warranted  free  from  captures  and  seizures, 
and  the  conseq  uences  thereof , and  of  any  attempts  thereat 
N.B. — Corn,  fish,  bread,  flour,  pollard,  bran,  sharps, 
rice,  saltpetre,  salt,  fruit,  seeds,  hay, potatoes, vegetables, 
tobacco,  dried  skins,  and  dried  hides,  are  warranted  free 
from  average,  unless  general,  or  the  ship  be  wrecked  ; 
sugar  and  tea  are  warranted  free  from  average  under 
£10  per  cent. ;  salted  skins  and  salted  hides  not  in 
casks,  spirits,  hemp,  flax,  and  wool,  are  warranted  free 
from  average  under  £5  per  cent. ;  and  all  other  goods 
are  warranted  free  from  average  under  £3  per  cent., 
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unless  general;  the  ship  and  freight  are  warranted  free         ^^^' 
from  average  under  £10  per  cent.,  unless  general.     No         Ross 
claims  will  be  allowed  for  repairs  of  vessels,  unless  notice      Mimjai. 
be  given  to  the  company  previous  to  the  commencement 
of  the  repairs,  or  to  their  agents,  where  such  are  ap- 
pointed.    Claims  for  losses  or  average  to  be  payable  by 
the  company  at  three  months  after  settlement  of  the 
same.     It  then  averred  that  in  witness  thereof,  and  in 
order  to  testify  that  the  said  company  were  content  with 
the  said  assurance  for  the  sum  of  £5,000,  W.  Hull,  J, 
BrowTiy  and  H.  Miller,  being  three  of  the  directors  of 
the  said  company  (on  behalf  of  the  said  company,  in 
pursuance  of  the  powers  and  directions  contained  in  the 
deed  of  settlement   of  the  said  company),  did  duly 
execute  the  said  policy  of  insurance  by  signing,  &c. 

The  second  count  of  the  declaration,  after  setting  out 
the  policy  of  insurance  as  above,  then  averred  the  ship- 
ment of  various  goods  at  Passocavean  and  Sourabaya, 
ports  in  Java,  on  board  the  ship,  and  the  advancement 
by  the  plaintiff  of  certain  sums  of  money  under  the 
Charty  party ;  and  that  the  persons  forming  the 
Colonial  Sugar  Refining  Company  were  interested  in  the 
goods  and  advances  to  the  amount  of  the  insurance,and 
that  the  insurance  was  for  their  benefit  and  on  their 
account.  It  then  alleged  the  departure  of  the  ship 
with  the  goods  from  the  said  ports  on  her  voyage;  and 
it  then  averred  the  loss  as  follows — "  that  the  said 
ship  was  a  French  ship,  and  was  not  a  British  ship,  and 
that  the  said  ship  with  thesaid  goods  on  board  departed, 
from  Sourabaya,  a  port  in  Java  aforesaid,  and  a  place 
subject  to  and  governed  by  the  laws  of  Holland,  upon 
her  said  voyage,and  that  afterwards  whilst  the  said  ship 
with  the  said  goods  on  board  thereof  was  proceeding  on 
the  said  voyage,  and  during  the  continuance  of  the  said 
risk  she  was  forced  by  stress  of  weather  and  by  perils  so 
insured  against  as  aforesaid,  to  and  did  return  to  Soura- 
baya aforesaid.''  And  it  alleged  that  "  the  said  ship 
and  the  said  goods  on  board  thereof  became  and  were  so 
injured  and  damaged  by  reason  of  the  perils  so  insured 
against  as  aforesaid,  that  it  became  and  was  necessary 
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^^^-  that  the  said  goods  should  be  unshipped  from  off  the 
Ross  said  ship,  and  that  accordingly  the  said  goods  were  so 
MiiiER.  unshipped ;  and  that  afterwards  and  during  the  con- 
tinuance of  the  said  risk,  the  said  goods  having  been 
unshipped  and  being  so  damaged  and  injured  by  perils 
so  insuredagainst  asaforesaid,  were,  without  the  consent 
or  concurrence  of  the  plaintiff,  or  of  the  several  persons 
so  interested  as  aforesaid,  sold  to  and  taken  possejjsion 
of  by  certain  other  persons  resident  at  Sourabaya  afore- 
said, over  whom  neither  the  plaintiff,  nor  the  several 
persons  so  interested  as  aforesaid,  has,  or  have,  or  ever 
had  any  control ;  and  by  means  of  the  premises  the 
said  goods  were,  by  perils  so  insured  against  as  afore- 
said, wholly  lost."  It  then  averred  the  fulfilment  of 
all  conditions  precedent,  and  non-payment  of  £5,000. 

Demurrer  and  joinder. 

The  fourth  plea  to  this  count  stated  that  a  large 
portion  of  the  said  goods  might  and  could  have  been 
forwarded  to  their  place  of  destination  in  a  marketable 
state. 

Demurrer  and  joinder. 

Sir  W.  Manning,  Q.C.  (Darley  with  him),  in  sup- 
port of  the  declaration  and  the  demurrer  to  the  plea 

Darvall,  Q.C.  (Stephen  with  him),  in  support  of  the 
plea  and  the  demurrer  to  the  declaration. 

Dai^all  claimed  to  begin. 

Per  Curiain,  Where  there  are  cross  demurrers  the 
plaintiff  begins. 

Sir  W.  Manning,  Q.C.  The  plaintiff  is  placed  in 
some  difficulty;  the  Court  having  refused  to  allow  him 
to  add  counts  setting  out  the  circumstances  of  the  sale  at 
SQurabaya, — a  sale  at  a  foreign  port  without  his 
authority  and  by  persons  not  under  his  control  (a). 

(a)  April  7th,  1863.— The  plaintiff  had  asked  to  add  two  other 
counts  to  the  declaration,  showing  that  the  loss  was  constroctirdy 
by  the  perils  of  the  sea,  that  by  i-eason  of  the  ship  being  a  French 
one,  and  in  a  Dutch  port,  the  insured  goods  were  directed  by  the 
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The  policy  declared  on  was  executed  in  Melbourne,  ^^63. 
on  goods  to  be  shipped  in  Manila  on  board  a  French  Ross 
ship,  and  to  be  brought  to  Sydney ;  the  goods  were  so  miZler. 
shipped,  but  by  stress  of  weather  the  ship  put  back  to 
Java,  which  is  a  Dutch  colony,  and  there  the  goods 
were  necessarily  unladen,  and  afterwards  in  that  colony 
sold  to  and  taken  possession  of  by  persons  there  resident 
without  the  plaintiffs  consent  and  over  whom  the  plain- 
tiff had  no  control,  and  thus  the  goods  were  totally  lost 
to  the  plaintiff,  for  he  cannot  recover  the  goods  them- 
selves ;  and  the  voyage  having  been  brought  to  an  end 
by  one  of  the  perils  insured  against,  so  that  he  cannot 
cause  the  goods  to  be  brought  to  their  destination,  the 
loss  is  within  the  perils  insured  against.  In  Roux  v. 
Salvador  (a),  Lord  Abinger,  in  delivering  the  judgment 
of  the  Exchequer  Chamber,  observes  that  "  if  though 
the  goods  be  imperishable,  they  are  in  the  hands  of 
strangers  not  under  the  control  of  the  assured ;  if,  by 
any  circumstance  over  which  he  has  no  control,  they  can 
never,  or  within  no  assignable  period,  be  brought  to 
their  original  destination;  in  any  of  these  cases,  the  cir- 
cumstance of  their  existing  in  specie  at  that  forced 
termination  of  the  risk  is  of  no  importance.  The  loss  is, 
in  its  nature,  total  tohim  who  has  no  means  of  recovering 
his   goods,   whether   his   inability   arises   from   their 

local  authorities  to  be  sold,  and  that  they  were  sold  accordingly 
there  and  so  lost  to  the  plaintiff.  The  declaration  had  already  two 
counts,  one  general,  alleging  the  loss  to  be  by  perils  of  the  sea,  and 
one  special,  which  was  the  subject  of  the  present  demurrer ;  the 
object  of  one  of  the  proposed  counts  was  to  put  the  case  on  French 
law,  and  one  on  the  Dutch  law. 

It  appeared  that  the  goods  were  injured  at  sea  and  placed 
at  Soarabaya,  in  the  French  consul's  hands,  according  (as  alleged) 
to  the  law  of  the  ship's  country,  and  afterwards,  as  being  unfit  for 
re-shipment,  were  sold  by  order  of  the  Dutch  authorities.  The 
object  of  the  application  was  to  induce  the  defendant  to  demur  to 
the  counts,  and  so  obtain  an  early  decision  by  the  Court  whether 
the  Dutch  or  French  law  authorized  their  acts  ;  and  if  so«  whether 
the  loss  was  not  indirectly  a  loss  by  perils  of  the  sea,  or  at  all  events 
by  one  of  the  perils  insured  against. 

Per  Curiam.  We  all  think  that  Rule  21  (*)  does  not  limit  the 
power  of  the  Court  to  allow  the  addition  of  a  third  or  fourth  count. 
But  we  are  of  opinion  that  we  ought  not  to  allow  either  of  these 
counts  ;  for  the  circumstances  proposed  to  be  stated  can  be  proved 
under  the  counts  now  on  the  file. 
*Sup.  Ct.  Practice,  67,  68. 

(a)  3  B.N.C.  266. 
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1863.         annihilation  or  from  any  other  insuperable  obstacia" 
Ross         In  Bovdrett  v.  Hentigg  (a),  part  of  the  goods  were  lost, 
MiIleb       ^^^  P*'^  S^^  ^^  shore,  and  the  wreck  was  destroyed  and 
plundered  by  the  inhabitants  of  the  coast,  so  that  no 
portion  of  them  came  again  into  the  possession  of  the 
assured,  and  it  was  held  that  this  was  a  total  loss  by  the 
perils  of  the  sea,  and  this  reason  is  given  for  the  decision 
that  the  portion  of  the  goods  which  were  saved  from  the 
wreck,  and  which  got  ashore,  never  came  again  to  the 
hands  of  the  owner.     [MUford,  J.     Could  the  plaintiff 
recover  if  the  sale  had  been  under  the  decree  of  a  Court 
of  Admiralty  ?]     Yes;  the  case  of  MvZIett  v.  Sheddcn  (h) 
shows  that  where  the  goods  were  illegally  seized  and 
sold  by  a  decree  of  the  Court  of  Admiralty  the  owner 
may  recover  for  a  total  loss,  on  the  ground  of  the  goods 
having  been  thus  taken  out  of  the  ship  and  sold,  and  the 
property  divested,  and  the  subject  matter  lost  to  the 
owner.     These  goods  were  never  under  English  law, 
for  the  goods  were  shipped  on  board  a  French  ship  in  a 
Dutch  or  Spanish  colony ;  she  was  then  driven  back  by 
stress  of  weather,  and  the  goods  were  then  landed  and 
forcibly  sold  in  a  Dutch  colony.     It  is  contended  that 
the  sale  of  the  goods,  whether  sold  in  accordance  with 
the  law  of  the  flag  of  the  ship,  or  in  accordance  with  the 
law  of  the  place  where  the  accident  took  place,  is  a  bind- 
ing sale  as  against  the  English  firm  to  whom  the  goods 
belong,  even  although  such  sale  be  according  to  English 
law  improper — and  the  sale  being  binding,the  goods  are 
totally  lost.     For  neither  could  the  insurers,  nor  the 
underwriters  if  they  had  paid  the  insurers  and  were, 
therefore,standing  in  their  place,maintain  trover  against 
the  purchaser  of  the  cargo  or  his  consignee,  supposing 
such  cargo  to  have  been  purchased  by  some  person  who 
thereupon  consigned  it  to  the  place  of  its  original  desti- 
nation for  sale  upon  his  account ;  Gaminel  v.  Seivell  {c). 
In  that  case  a  cargo  of  deals  belonging  to  an  English 
firm,  and  insured  in  England,  were  loaded  in  a  Russian 

(a)  Holt  N.P.  149.  (6)  13  East.  304. 

(r)  3  H.  &  N.  617  ;  27  L.  J.  Ex.  447;  S.C.  on  appeal,  5  H.  &  N, 
728 ;  29  L.J.  Ex.  360. 
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port  upon  a  Russian  ship,  for  conveyance  to  England ;  1S63. 
theship  was  wrecked  upon  thecoastof  Norway,  thecargo  Ross 
was  brought  on  shore,  and  could  have  been  reshipped  millkk. 
and  brought  safely  to  England  ;  the  captain,  however, 
most  improperly  and  without  any  necessity  for  so  doing 
(in  fact,  it  was  suggested,  fraudulently),  sold  the  deals, 
and  the  English  consul  was  the  purchaser;  the  a4?sured 
having  claimed  as  for  a  total  loss;  after  some  demur  the 
underwriters  paid  the  amount,  and  the  bills  of  lading 
were  thereupon  endorsed  to  them;  and  the  deals  having 
b,een  consigned  to  a  merchant  in  England  to  be  sold 
there  on  account  of  the  English  consul,  the  under- 
writers bi-ought  an  action  against  the  consignee  to 
recover  the  deals ;  and  it  was  held  by  Cockbum,  C.J., 
that  the  law  of  England  never  attached  to  the  goods, 
as  before  the  sale  in  Norway,  they  never  were  on  board 
an  English  ship,  or  reached  English  territory,  and 
therefore  could  not  apply ;  and  it  was  held,  generally 
(ByleSjJ.,  dissenting),  that  the  sale  having  taken  place 
in  Norway,  and  being  according  to  the  evidence  a  valid 
sale  in  that  country,  transferred  the  property  in  the 
goods  to  the  purchaser,  and  that  the  underwriters 
could  not  recover.  This  decision  shows  that  although 
the  cargo  actually  arrived  uninjured  at  its  destination, 
it  was  under  these  circumstances  as  much  lost  to  the 
assured  and  to  the  underwriters,  standing  in  their 
place,  as  if  it  had  been  sunk  to  the  bottom  of  the 
sea  (a).  The  goods  thus  sold  and  delivered  are 
irrevocably  lost  to  the  plaintiff,  and  it  is  immaterial 
by  whom  they  were  sold.  If  they  were  sold  by  the 
master  the  Act  would  be  equally  fatal  to  the  plaintiff, 
and  caused  by  the  perils  of  the  sea.  For  in  Heyman 
V.  Pariah  (6)  it  was  held  that  on  a  declaration  for 
loss  by  perils  of  the  sea  that  the  plaintiff  might 
recover  if  the  ship  be  wrecked,  although  such  wreck  be 
caused  by  the  barratry  of  the  captain  or  sailors.  [Mil- 
ford,  J.  If  in  consequence  of  stress  of  weather,  as  de- 
tailed on  these  pleadings,  the  plaintiff  himself  had  ware- 

(a)  See  BramioeU,  B.'s,  jadgment  in  Caatriqwt  v.  /nirte,30  L.  J. 
C.P.  190. 

(6)  2  Camp.  149. 
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1863.  housed  the  goods  at  Sourabaya,  and  after  he  had  kept 
Ross  them  there  six  months,  they  had  been  stolen,  would  that 
MiLLEK  ^  *  ^^^^^  ^^^®  ^y  ^^^  perils  insured  against  ?]  Not  in 
that  case,  because  the  owner  in  that  case  would  have 
dealt  with  them ;  but  the  declaration  alleges  that  the 
goods  were  placed  out  of  the  plaintiff's  power  by  reason 
of  the  perils  insured  against.  [Wise,  J.  There  is 
nothing  in  this  declaration  to  show  that  the  sale  com- 
plained of  was  not  caused  by  the  captain  of  the  ship  in 
the  exercise  of  a  wrong  discretion.]  The  captain  was 
not  under  the  plaintiffs  control,  and  the  assurers  entered 
into  their  contract  of  indemnity,  knowing  that  the 
captain  possessed  this  discretion.  The  perils  of  the  sea 
caused  the  contingency  which  obliged  the  captain  to 
exercise  his  discretion, and  the  assurers  must  be  taken  to 
have  known  this  contingency  as  well  as  the  assured. 
[  Tfise,  J.,  referred  to  Powell  v.  Gudgeon  (a),  and  Sarquy 
V.  Hobson  (6).]  Although  it  may  be  the  sale  which  has 
caused  the  absolute  total  loss,so  as  to  enable  the  plaintiff 
to  sue,  still  the  perils  of  the  seas  were  the  proximate  cause 
of  the  sale  which  produced  the  loss.  Hahn  v.  Corbett(c) 
was  a  case  of  insurance  of  goods  in  a  ship,  warranted 
free  from  capture  or  seizure.  The  ship  was  stranded, 
without  hope  of  recovery,  and  disabled  from  proceeding; 
but  while  she  lay  in  the  sand  she  was  seized  by  the 
enemy,  and  it  was  held  a  loss  of  goods  by  the  perils  of 
the  sea.  [StejAen,  C.J.  There  the  ship  and  goods 
were  lost  by  the  perils  insured  against  before  she  was 
seized].  Palmer  v.  Mayor  (d)  was  referred  to.  There 
may  be  a  total  loss,  although  the  thing  insured  remains 
in  specie,  where  the  owner  has  no  means  of  recovering 
possession  ;  Dean  v.  Ho'rnby  (e).  He  also  referred  to 
Arnould  on  Insurance  (/). 

DarvaU,  Q.O.,  in  support  of  the  plea  and  the  de- 
murrer to  the  declaration.  This  is  not  a  case  of  a  con- 
structive loss  made  total  by  an  abandonment,  but  of  a 

(a)  5  M.  &  S.  431.  (h)  4  Bing.  131. 

(c)  2  BinR.  205.  *        {d)  23  L.  J.  Ex.  323. 

(e)  23  L.J.  Q.B.  119.  (/)  p.  1017,  [Ed.  1857.] 
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loss  by  some  unauthorized  act  of  some  person  or  persons  >^3. 
— possibly  the  master,  and  possibly  an  unauthorizedmob  Ross 
— and  not  by  any  of  the  perils  insured  against.  The  miller. 
general  words  in  the  policy  do  not  extend  to  every  loss 
or  cause  of  loss,  but  only  cover  other  cases  of  damage  of 
the  like  kind  with  those  specially  enumerated  and 
occasioned  by  similar  causes ;  Phillips  v.  Barber  (a), 
Nefibitt  V.  Lushington  (&),  Broom's  Legal  Maxims  (c). 
The  sea  damage  sustained  by  the  goods,  or  the  sea 
damage  done  to  the  ship,  was  the  cause  of  the  landing ; 
but  how  were  either  the  cause  of  the  sale?  The  remote 
cause  of  this  act  will  not  be  regarded.  The  Court  must 
look  at  the  immediate  cause  of  the  loss,  and  consider 
whether  that  loss  is  within  the  policy.  In  Powell  v. 
Gudgeon  (d),  where  the  ship  being  disabled  by  the 
perils  of  the  sea  from  pursuing  her  voyage,  was  obliged 
to  put  into  port  to  repair,  and  in  order  to  defray  the  ex- 
penses of  such  repairs,  the  master,  having  no  qther 
means,  sold  part  of  the  goods,  it  was  held  that  this  was 
not  a  loss  of  the  goods  by  the  perils  of  the  sea  for  which 
the  underwriter  was  liable.  So  here  the  proximate  cause 
of  the  loss  was  the  sale.  In  Gullen  v.  Butler  (e), 
where  the  ship  and  goods  were  sunk  at  sea  by  another 
ship  firing  upon  her,  mistaking  her  for  an  enemy,  the 
Court  intimated  their  opinion  that  that  was  not  properly 
a  loss  by  "perils  of  the  sea."  In  Livie  v.  Janson  (/) 
the  ship  was  held  not  to  have  been  lost  by  stranding,  for 
there  was  a  probability  that  she  would  be,  and  in  fctct  she 
was.  got  offl  But  her  capture,  as  she  lay  aground,  was 
rightly  held  to  be  the  proximate  cause  of  her  loss.  In 
Canimdl  v.  Sewell  the  only  question  was,  whether  the 
property  passed  by  thesale  at  Norway , and  is  altogether 
irrelevant  to  the  question  whether  the  underwriters  are 
liable  under  the  circumstances  stated  in  this  declaration? 
The  opinion  of  Lord  Abinger  in  Roux  v.  Salvador  was 
extrajudicial.  But  in  that  case  the  sale  had  not  taken 
place  until  it  was  impossible  to  carry  the  goods  in  the 


(a)  5  B.  &  Aid.  164.  (b)  4  T.R.  784. . 

(c)  p.  525.  (d)  5  M.  &  S.  43: 

(e)  Id.  461.  (/)  12  East,  654. 
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^^^3.  condition  they  were  to  their  destination,  and  that  con- 
Ross  dition  had  been  brought  about  by  sea  damage.  There  is 
MiLLEB.  ^^  ^^^^  hesid  of  insurance  law  as  loss  by  sale ;  and 
bona  fides  on  the  part  of  the  master  is  altogether  imma- 
terial ;  Gardener  v.  Salvador  (a).  In  Thorvdy  v. 
Hehson  (6),  a  ship  had  been  deserted  by  hier  crew  in  a 
storm,and  a  fresh  crew  having  taken  possession  brought 
her  into  port,  it  was  there  held  that  although  the  ship 
had  been  sold  under  a  decree  of  the  Admiralty  Court  to 
pay  the  salvage,  the  insurers  were  not  liable  for  a  total 
loss.  Hedburg  v.  Pearson  (c),  Thompson  v.  Royal 
Exchange  Co.  (d\  Ralli  v.  Janson  (e),  and  Duffy. 
Mackenzie  (/),  were  referred  to. 

The  plea  has  been  framed  on  the  case  of  Rosetto  v. 
Gumey.  If  the  loss  has  not  been  total,  the  plaintiff  is 
excluded  by  the  exception  in  the  policy  ;  but  if  in  the 
words  of  Jervis,  C.J.,  in  Rosetto  v.  Gumey  {g\  "  the 
whole  or  any  part  of  the  cargo  is  practicably  capable  of 
being  sent  ina  marketable  state  to  its  port  of  destination," 
the  loss  cannot  be  said  to  be  a  total  loss.  "  Whether," 
he  continues,  "  the  cargo  can  practicably  be  forwarded 
to  its  port  of  destination,  involves  the  consideration  of 
each  particular  case;  and  this  word  'practicably,' 
comprehends  the  condition  upon  which  the  difference 
between  a  total  and  partial  loss  depends."  In  Reiiner  v. 
RingroseQi),  in  which  some  com,  which  had  been  con- 
siderably damaged  by  the  sea,  had  been  sold  by  the 
master  in  Norway,  it  was  held  that  if  the  expense  of 
bringing  it  to  its  destination  would  have  equalled  its 
value  there,  it  was  a  total  loss ;  if  it  could  have  been 
brought  home  and  sold  at  any  sum  above  such  expense, 
it  would  merely  be  a  case  of  average  loss. 

Sir  W.  Manning  in  reply.  It  is  admitted  that  the 
loss  generally  referred  to  must  bee; it5(iemgfe7i€ri«  with 

(a)  I  M.  &  R.  116,  per  Bayley,  B.  (6)  2  B.  &  Aid.  513. 

(c)  7  Taunt.  164.  (rf)  16  East,  214. 

(e)  6  E.  &  B.  422  ;  25  L.J.Q.B.  300. 

(/)  26  L.J.C.P.  315  ;  see  EtUioisae  v.  EUis,  2  H.  &  N.  649  ;  27 
L.J.  Ex.  105. 

{g)  11  C.B.  176  ;  20  L.J.C.P.  257. 
[h)  6  Exch.  665  ;  20  L.J.  Ex.  175. 
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those  previously  enumerated.     But  the  words  referred    __J863. 
to  must  have  some  signification,  and  cannot  be  altogether         Koss 
proved.    In  Thorndy  v.  Hebsmi  it  seems  to  have  been       miu^er 
considered  that  a  sale  would  be  a  peril  of  the  sea,  if 
that  sale  could  not  be  prevented  by  the  assured,  and  is, 
therefore,  an  authority  in  plaintiiS's  favor. 

Stephen,  O.J.  I  do  not  intend  to  give  any  opinion 
on  the  plea,  because  I  am  of  opinion  that  our  judgment 
on  the  whole  cause  of  action  must  be  for  the  defendant. 
There  would  have  been  no  argument  in  favor  of  this 
count,  but  for  the  expressions  of  Lord  Ahinger  in  Roux 
V.  Salvador,  which  have  been  relied  on.  In  that  case  it 
was  expressly  found  that  the  hides  could  not  have  been 
brought  on  to  their  destination  in  their  original  state, 
and  under  those  circumstances  it  was  considered  a  total 
loss.  But  if  those  expressions  be  taken  literally,  it 
follows  that  whenever  the  goods  insured  are  once 
injured  by  the  risks  insured  against  and  landed,  the 
insurers  are  liable — that  is,  for  all  sorts  of  injuries  on 
land  as  well  as  for  sea  damage.  No  authority  has 
gone  so  far  as  this.  The  true  principle  is  that  the 
insured  must  show  that  the  injury  is  one  springing 
from,  and  is  the  direct  and  immediate  consequence  of, 
the  perils  for  which  the  insurers  are  liable.  This 
declaration  alleges  that  the  ship  and  the  *:foods  sus- 
tained damage  through  the  perils  of  the  sea;  how 
much  damage  the  ship  sustained  and  how  much  the 
goods  does  not  appear;  and  that  it  was  found  necessary 
to  reland  the  goods,  and  afterwards  they  were  there 
sold  to  and  taken  possession  of  by  persons  there  resi- 
dent without  the  plaintiff's  consent,  and  over  whom  it 
is  alleged  the  plaintiff*  had  no  control;  and  so  the  goods, 
it  has  been  contended,  were  lost  by  the  perils  insured 
against.  The  insurers  are  liable,  if  the  sea  risks 
are  the  immediate  cause  of  the  disaster;  but  here 
the  immediate  cause  was  something  authorized,  or  other- 
wise, by  some  one  at  Sourabaya.  I  give  no  opinion 
whether  there  might  not  be  circumstances  under  which 
the  insurers  would  be  liable  for  goods  thus  relandedand 
sold.     But  it  does  not  follow  because  the  property  in  the 
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^^^-  goods  might  be  changed  and  vested  in  the  purchaser  as 
Ross  in  Cammell  v.  Sewell  (a),  that  therefore  the  assurers 
Miller.  would  be  liable  to  the  assured  for  the  loss  of  these  goods. 
It  seems  to  me  unnecessary  to  consider  whether  the  act 
of  the  master  was  or  was  not  authorized  by  law.  To 
enable  the  insured  to  recover,  he  must  show  a  loss 
traceable  directly  to  the  perils  insured  against ;  and  all 
the  cases  show  that  there  must  be  a  direct  connection 
between  the  cause  of  the  loss  and  the  loss  itself.  Here 
the  loss  was  caused  not  by  the  perils  of  the  sea,  but  by 
the  sale  which  was  therefore  the  cause  of  the  loss,  and 
the  sea  damage  was  the  remote  one,  the  causa  causuTis 
merely. 

MiLFORD,  J.  According  to  Powell  v.  Gvdgeon  (b\ 
and  Sarquy  v.  Hohson  (c),  in  considering  the  loss  for 
which  the  insurers  are  liable,  the  proximate  cause  of  the 
loss  is  only  to  be  regarded.  Here  that  cause  is  alleged 
to  be  that  the  goods  were  taken  possession  of,  after  they 
were  landed,  by  persons  over  whom  the  plaintiff  had  no 
control.  The  declaration  states  that  the  goods  met  with 
some  damage  from  the  sea,and  that  then  they  were  taken 
out  of  the  ship,  and  that  then  they  were  sold.  In  Roxix 
V.  Salvador  there  had  been  a  total  loss  when  the  goods 
were  landed  ;  here  that  was  not  the  case.  The  fact  of 
the  goods  having  been  relanded  through  the  sea  risks 
was  too  remote  a  cause  of  the  subsequent  loss  to  render 
the  insurers  liable. 

Wise,  J.  The  declaration  claims  for  a  total  loss  of 
goods,  alleging  that  prior  to  the  arrival  of  the  goods  at 
a  certain  plaice  the  ship  and  the  goods  were  so  injured, 
by  reason  of  the  perils  so  insured  against,  that  it  was  ne- 
cessary that  thegoodsshould  be  unshipped, and  that  they 
after  being  thus  landed  were,  without  the  sanction  of  the 
owner  of  the  goods,  sold  to  and  taken  possession  of  by 
others.  No  authority  has  been  cited  to  show  that  the 
insurers  would  be  liable  under  such  circumstances  for  a 
total  loss  by  perils  of  the  sea.    It  has  been  argued  that 

(a)  Swpra.  (6)  5  M.  &  S.  431. 

(c)  4  Bing.  131. 
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as  the  sale  would  not  have  happened  except  for  the  perils  1S63. 
of  the  sea,  therefore  the  loss  was  occasioned  by  those  Ross 
perils,  and  there  has  beena  discussion  as  tothe  difference  MiiiBB 
between  the  proximate  and  remote  cause  of  the  loss.  In 
these  cases  the  Court  can  only  look  to  the  proximate 
cause  ;  and  it  is  not  sufficient  that  the  cause  of  the  loss 
should  be  something  without  which  the  loss  could  not 
have  occurred ;  but  it  must  be  something  which  must 
have  produced  it.  In  the  recent  case  of  lonides  v.  The 
Universal  Miirine  Association  (a),  the  ship  was  on  a 
voyage  from  Rio  to  New  York  during  the  present  war 
between  the  Northern  and  Southern  States  of  America, 
and  as  an  act  of  hostility  the  light  on  the  lighthouse  at 
Cape  Hatteras  had  been  extinguished;  the  captain 
having  got  out  of  his  reckoning  ran  ashore  at  Cape 
Hatteras.  If  the  light  had  been  burning  the  captain 
could  have  seen  it,  and  the  ship  would  not  have  been 
lost  in  the  manner  in  which  it  was;  and  it  was  held  that 
the  putting  out  the  light,  although  an  act  of  hostility, 
was  tooremotelyconnected  with  the  loss  to  be  considered 
as  the  cause  of  it;  and  the  Lord  Chief  Justice  in  giving 
judgment  makes  the  following  remarks  on  this  point — 
"  The  words  are  to  be  construed  with  reference  to  the 
known  principle  pervading  insurance  IsLW^caiusaproxima 
nan  remota  spectatur.  The  relation  of  causation  is  a 
matter  that  cannot  be  often  distinctly  ascertained;  but 
if  in  the  ordinary  course  of  events,  the  one  antecedent  is 
constantly  followed  by  the  other  sequence,  they  may  be 
taken  to  stand,  in  common  parlance,  in  the  relation  of 
cause  and  effect ; "  and  further  on  he  adds,  "  then  I 
should  say  that,  although  the  consequence  of  theattempt 
at  seizure  was  the  cause  without  which  the  loss  never 
would  have  happened,  yet  it  is  not  the  efficient  cause  of 
it,  in  the  language  used  in  some  of  the  cases  analogous 
to  this,  or  the  proximate  cause  of  it,  in  the  language  of 
some  other  cases.  The  one  fact  is  too  remote  from  the 
other  to  call  it  a  loss  by  the  consequence  of  hostilities, 
and,  therefore,  it  would  be  a  loss  by  the  perils  of  the 

(a)  32  LJ.C.P.  171. 
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1863.  seas."  And  the  Court  held  that  although  in  that  case 
Ross  the  putting  out  the  light  was  something,  yet  still  the 
Miller.  ^^^P  ^^S^^  hB,ve  been  saved  by  good  navigation ;  that 
although  except  for  the  war  the  accident  would  not  have 
occurred,  and,  therefore,  so  far  it  was  a  loss  caused  by  the 
consequences  of  hostilities,  yet  independently  of  that 
they  were  lost  through  perils  of  the  sea.  With  reference 
to  the  argument  that  has  been  offered  in  support  of  the 
question,  that  whether  the  sale  were  rightful  or  wrong- 
ful, the  insurers  would  be  liable  under  the  circumstances 
alleged,  I  may  refer  to  the  judgment  of  Lord  Campbell 
in  Knight  v.  Faith  (a),  who  says,  "  there  is  no  such 
loss  known  in  insurance  law  as  a  sale  by  the  master, 
unless  it  be  barratrous ;  and  a  bona  fide  sale  by  the 
master  can  only  affect  the  insurers  when  it  becomes 
necessary  by  prior  damage,arising  from  a  peril  for  which 
they  were  answerable."  Unless  therefore  the  sale  in  the 
present  case  became  necessary  by  a  prior  peril,f  or  which 
the  insurers  were  liable,  the  sale  by  the  captain  was  im- 
material. As  at  present  advised,  I  do  not  see  how  any- 
thing that  happened  on  shore  was  so  connected  with  the 
anterior  sea  damage  as  to  render  the  consequence  of  what 
took  place  an  ordinary  and  natural  consequence  of 
the  sea  damage.  As  to  the  general  terms  at  the  end  of 
the  policy,  I  think  that  they  must  be  taken  to  refer 
to  risks  similar  to  those  going  before.  It  may  not 
be  immaterial  to  notice  the  exception  as  to  captures  and 
seizures,  and  to  consider  whether  these  words  do  not 
take  the  case  out  of  the  category  altogether.  Roux  v. 
Salvador  presents  no  difficulty  ;  there,  there  had  been  a 
total  los.s,and  the  observations  made  were  limited  to  the 
subject  of  discussion,  namely,  where  the  total  loss  takes 
place  at  the  time  of  the  loss.  I  am  of  opinion,  therefore, 
that  under  these  circumstances  there  is  no  loss  by  perils 
of  the  sea.  Whether  it  was  an  English  or  foreign  ship 
is  immaterial,  and  our  decision  is  independent  of  that 
fact. 

Judgment  for  the  defendant  (6). 

(a)  15  Q.B.  669. 

(b)  See  Alcock  v.  Boyal  Exchange  Co,,  13  Q,B.  292. 
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1864. 


Anthont  against  Thompson.  March  4, 

^  1864. 

CfALAMONS,  for  the  plaintiff,  appeared  to  support      VVhere  a 

^^  a  summons  calling  on  the  defendant  to  show  cause  sttedTfor^the 

why  an  order  of  Milford,  J.,  setting  aside  judgment  "pec**!  en- 

signed  by  the  plaintiff  for  want  of  a  plea,  should  not  be  particulars 

rescinded.     The  writ  of  summons  which  was  served,  "P®"  ^^^  ^"* 

'    of  summons 

October  22, 1863,  was  endorsed  as  follows — "  To  balance  under  the 
of  account  for  goods  sold  and  delivered  between  (speci-   of  the'com^ 
f ying  certain  dates),  the  particulars  of  which  cannot  be  ^^^  Law 
comprised  within  three  folios."  The  defendantappeared   Act  of  1867 
on  November  6,  and  the  declaration  was  filed  on  No-  '•^lopld  give 

credit  for 

vember  10;  no  particulars  being  served  with  it.    A  few  payments,  if 

days  afterwards  the  defendant's  attorney  offered  to  pay  J^cord^nrfy 

the  amount  without  costs,which  was  refused.     He  then  where  such 

asked  for  time  to  communicate  with  his  client.     On  ^as  not  snf- 

December  19,  the  defendant's  attorney  took  out  a  sum-  ficie^t  within 

<•       I.      i  1  -i  y    Li  1  •      1  mi  •  1 .     *"**  section 

mens  for  further  and  better  particulars.     This  appli-  —and  the 

cationwas  dismissed  on  December  22;  and  immediately  hadb^nfiled 

afterwards,  on  the  same  day  (a),  the  plaintiff  signed  without  any 

judgment.     This  judgment  was  set  aside  by  order  of  ^^^^in^r- 

Milford,  J.,  on  December  29.      A  second  application  «M»nce  of 

for  further  and  better   particulars  had    been    made  the  plaintiff 

on  December  30,  and  granted  on  the  following  day,  ^^^^^^^ 

on  condition  that  the  defendant  should  pay  for  the  want  of  a 

same.      The  particulars  were   accordingly  delivered,  ^ 

and  the  sum  of  £3  paid  for  the  same.     On  January 

29,  the  defendant  pleaded.      It  was  contended  that 

the  plaintiff  had    not,  by  accepting  such  payment, 

waived  his   right  to  question    the    propriety  of  the 

order  of  December  29.     Woodcock  v.  KiLhy  (6)  was 

referred  to.     The   reason   alleged   for  setting  aside 

the  judgment  was,  that  the  special  endorsement  on  the 

summons  was  not  sufficient  under  section  22  of  the 

Common  Law  Procedure  Act  of  1857.     That  section 

provides  that  the  plaintiff  shall  be  at  liberty  to  make 

(a)  See  Vtmon  v.  HodgkiuM,  I  M.  &  W.  151, 
{b)  1  M.  &  W.  41. 
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^^^-  upon  the  writ  of  summons  and  copy  thereof  a  special 
Anthony  endorsement  of  the  particulars  of  his  claim  in  the  form 
Thompson,  contained  in  schedule  A.,  No.  4,  "  or  to  the  like  effect;*' 
and  the  schedule  provides  that  the  plaintiff  may  give 
such  a  description  of  his  claim  as  in  a  particular  of 
demand.  It  is  submitted  that  the  particulars  endorsed 
were  therefore  sufficient.  If  different  particulars  from 
those  endorsed  haw!  been  afterwards  delivered,  it  would 
have  been  an  irregularity  ;  Fromant  v.  Ashley  (a). 

Sheppard  showed  cause.  The  plaintiff,  by  accepting 
payment  for  the  particulars  furnished  under  the  Judge's 
order,has  waived  his  right  to  make  the  present  objection. 
Rule  17  (6)  provides  that  in  cases  like  this,  where  the 
summons  might  have  been  specially  endorsed,  but  has 
not  been  so  endorsed,  "  the  plaintiff  shall  file  with  his 
declaration  full  particulars  of  his  demand,  where  they 
can  be  comprised  within  three  folios  ; "  and  by  Rule  18, 
"  until  such  particulars  shall  have  been  filed,  all  further 
proceedings  by  the  plaintiff  shall  be  stayed ."  It  is  sub- 
mitted that  the  defendant  could  not  safely  plead  to  par- 
ticulars so  vague  as  those  endorsed  on  the  summons.  If 
a  second  action  were  brought  for  this  demand,  and  the 
defendant  pleaded  judgment  recovered,  how  could  he 
show  that  the  actions  were  for  the  same  subject  matter  ? 
[  Wise,  J.  There  was  no  special  endorsement,  for  no 
credit  was  given  for  the  amounts  that  had  been  paid.] 

Salamons  in  reply.  Rule  17  does  not  apply  where 
the  endorsement  under  section  22  is  sufficient. 

Stephen,  C.J.  I  am  of  opinion  that  theendorsement 
on  the  summons  was  notsufficient  within  the  meaningof 
section  22  of  the  Common  Law  Procedure  Act,  because 
the  statute  requires  particulars  of  payment  where  pay- 
ment shall  have  tak.-n  place.  Here  the  plaintiff  admits 
that  there  have  been  payments,  but  does  not  state  what 
they  are.  Notwithstanding  the  words  used  in  schedule 
A.,  No.  4,  that  "  the  plaintiff  may  give  such  a  descrip- 

(a)  1  E.  &  B.  723  :  22  L..T.Q.B.  237. 
'b)  Sup.  Ct.  Pr.  67. 
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tion  of  his  claim  as  in  a  particular  of  demand,"  I  am  of         ^^64. 
opinion  that  there  has  not  been  a  compliance  with  the     Anthont 
statute.     But  in  such  case  Rule  17  attaches,  and  there-     THOMisoN. 
fore  as  no  particulars  of  demand  were  filed  with  the 
declaration,  the  judgment  signed  was  clearly  wrong. 
But  as  the  order  appealed  against  was  based  upon 
another  and  a  mistaken  reason,  the  present  application 
will  be  dismissed  without  costs. 

Wise,  J.  If  the  learned  Judge  had  acted  in  the 
exercise  of  his  discretion,  we  should  not  have  interfered. 
As  no  particulars  were  filed  in  pursuance  of  Rule  17, 
the  proceedings  were  stayed  under  Rule  18. 

Application  refused. 


The  Queen  against  Todkill.  March8,l864. 


MM^ILLIAM  Wilson  and  John  Todkill  were  jointly    A.  and  B.  are 

indicted  in  the  first  count  with  robbery,  attended  robbery,  *aiid 

with  violence — but  not  in  company ;  and  in  the  second  *?^?J'  *°  ^^^^^ 

challenges, 
count   with    unlawfully   wounding.      The    prisoners  HeldihB.ton 

severed  in  their  challenges  and  Todkill  was  first  tried  ^ho^il^firet^* 

alone.     On  his  trial  he  called  as  a  witness  the  wife  of  tried  alone 

his  co-prisoner  Wilson  ;  and  the  learned  Chairman  of  ^f  b.  i^iT 

Quarter  Sessions,  upon  objection  taken,  rejected  her  competent 

•  1  fr.T  .  m    77  .7,   1       .1  i.         1   witness, 

evidence.     Ihe  prisoner  lodkill  having  been  found 

guilty,  the  following  question  was  reserved  for   the 

consideration   of  the   Court,  under  13  Vic,  No.  8 — 

namely,  whether  under  such  circumstances  Wilson*s 

wife  was  or  was  not  a  competent  witness  for  Todkill  ? 

Innes  for  the  prisoner.  It  is  submitted,  as  Wilson 
wasnoton  his  trial  before  the  same  jury  as  the  prisoner, 
that  his  wife  was  a  competent  witness,  as  also  hehimself 
would  have  been.  Where  several  are  indicted  together 
one  defendant,  as  to  whom  a  noUe  proseqiii  has  been 
entered,  can  be  called  as  a  witness  for  the  other  defen- 
dants ;  and  so  Mr.  8ta/rkie  says — "  might  one  who  has 
X— 2 
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^864.  pleadedguilty,oronewhowasnotarraigned"(«)-  Forthe 
The  Queen  reason  applies,  which  is  given  by  Lord  Hale  (6),  namely 
ToDKiLL  — ^^^^  ^®  ^®  ^^^  immediately  concerned  in  the  trial 
against  the  others.  "Even  although  he  be  jointly  indicted 
for  an  offence  which  is  several  in  its  nature,  it  may  be 
doubted  whether  he  be  not  still  competent,  provided  he 
be  not  put  on  his  trial  at  the  same  time."  The  decision 
of  Mr.  Baron  Bolland  in  WebVs  Case  (c),  which  will  be 
relied  on  by  the  other  side,  is  questioned  by  Mr.  Taylor 
in  his  work  on  Evidence  {d\  who  states  the  rule  to  be 
that "  where  a  married  defendant  is  entirely  removed 
from  the  record,  whether  by  a  verdict  pronounced  in  his 
favour,  or  by  a  previous  conviction,  or  by  the  jury  not 
being  charged  with  his  interest  at  the  time  of  the  trial ; 
his  wife  may  testify  either  for  or  against  any  other  per- 
sons who  may  be  parties  to  the  record."  In  Hawkes- 
worth  V.  Showier  (e),  Alde7'8on,B.An  giving  judgment 
says — **the  rule  is  that  a  party  upon  the  record,  against 
whom  the  jury  have  to  pronounce  a  verdict,  cannot  be  a 
witness  before  that  verdict  is  pronounced.  Then  if  he 
cannot,  how  can  his  wife  be  a  witness  ?  In  the  cases 
cited  the  wife  was  examined  on  an  issue  which  in  no 
respect  interested  her  husband,  there  was  no  verdict  to 
be  pronounced  against  him  ;  he  was  no  party  to  it  at  all. 
In  the  case  of  Rex  v.  Williams  which  was  tried  before 
me,  the  husband,  although  a  defendant  on  the  record, 
had  been  tried  and  convicted  at  the  previous  assizes,  and 
consequently  the  only  issue  the  jury  were  bound  to 
decide  by  their  verdict  was,  whether  A  B.  a  third  person 
was  or  was  not  guilty,  and  in  that  case  neither  the  wife 
nor  the  husband  was  interested  ;  he  had  already  been 
found  guilty,  and  was  to  suffer  the  same  judgment 
whether  the  other  defendant  upon  the  record  was  fomid 
guilty  or  not.  So  in  the  case  of  Rex  v.  ThurteU  where 
Probert  was  admitted  a  witness  for  the  Crown,  the  wife 
of  Probert  was  also  allowed  to  be  a  witness,  because  her 
husband  could  not  be  at  all  affected  by  her  evidence." 

(a)  Starkie  on  Evidence,  129.  [4th  Ed.]         {b)  2  Hale,  280. 

(c)  2  Russeira  G.  &  M.  982.  {d)  Sect  1229. 

(c)  12  M.  &  W.  60. 
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Here  Wilson  was  not  the  party  against  whom  that  jury         18^- 
were  to  pronounce  a  verdict,  nor  in  any  way  interested    The  Qukbn 
therein,  nor  could  he  be  at  all  affected  by  the  evidence  of      todkill. 
his  wife,  and,  therefore,  she  as  well  as  her  husband  was 
competent   to  give  evidence.     The  decision  in  R.  v. 
La/one  (a)  cannot  be  supported.     Ward  v.  Man  (6), 
PhiUipa  on  Evidence  (c),  and   B,    N,  P.  (cZ),  were 
referred  to. 

Buder  for  the  Crown.  The  evidence  of  the  wife  is 
inadmissible,  because  if  allowed  it  might  prejudice  or 
affect  her  husband.  They  cannot  be  witnesses  against 
each  other,  for  reasons  of  social  policy;  Russell  on 
Crimes  (e).  In  R,  v.  Webb  there  cited,  upon  an  indict- 
ment against  Webb  and  three  other  prisoners  for  sheep 
stealing, -BoKa7i(i,B.,  refused  to  allow  the  wife  of  Webb  to 
be  called  by  the  Crown  to  prove  facts  against  the  other 
prisoners.  So  also  it  has  been  held  that  the  wife  of  one 
prisoner  could  not  be  called  as  a  witness  to  prove  an 
alibi  for  another  prisoner,  on  a  charge  against  both  for 
burglary,  inasmuch  as  her  evidence,  by  .impugning  the 
evidence  of  a  witness  who  identified  both  prisoners, 
would  materially  impair  the  weight  of  his  evidence 
generally  with  the  jury ;  R.  v.  Smith  (/).  And  as 
she  cannot  be  competent  to  give  evidence  for  one 
purpose  only — but,  if  a  witness,  might  be  examined  upon 
every  matter  upon  the  record  (g) — she  could  not  be 
prevented  from  testifying  for  or  against  her  husband. 

If  the  wife  be  admissible,  the  husband  is  also  ad- 
missible. But  it  was  laid  down  by  Lord  Hardwicke 
that  in  Crown  prosecutions  no  defendant  can  be  ex- 
amined on  behalf  even  of  the  king ;  but  the  Attorney 
General  enters  a  nolle  prosequi  against  that  particular 
defendant  before  he  can  be  admitted  as  a  witness;  Ward 
V.  Man  (A).  He  had  an  interest  in  the  result,  and  was 
therefore  incompetent.  Worrall  v.  Jones  (i)  was  re- 
ferred to. 

(a)  5  Eap.  154.  (6)  2  Atk.  229.  (c)  p.  76. 

{d)  285.  (e)  2  Vol.  882. 

If)  1  Mood.  C.  C.  289 ;  but  see  B.  v.  SiUs,  1  C.  &  K.  494. 
ig)  See  12  M.  &  W.  47.     (A)  2  Atk.  229.  {i)  7  Bing.  395. 
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1864. 
The  Queen 

V. 

TODKILL. 

March  26. 


Stephen,  C.J.  In  this  case  TodkiU  and  Wilson 
were  indicted  for  robbery;  it  does  not  appear  that  they 
were  indicted  for  robbery  in  company,  in  which  case 
they  would  have  been  liable  to  a  much  severer  punish- 
ment. The  prisoners  being  put  on  their  trial,  sever  in 
their  challenges,  and  are  tried  separately.  On  the  trial 
of  TodkiU  the  wife  of  Wilson  is  tendered  as  a  witness, 
and  rejected  by  the  learned  Chairman  of  Quarter 
Sessions  as  being  incompetent.  At  first,  I  thought  the 
decision  right;  but  on  considering  the  authorities,!  am 
of  opinion  that  the  reason  for  excluding  her  evidence 
fails,  and  as  her  husband  was  not  on  his  trial  before  that 
jury,  that  she  was  an  admissible  witness.  I  am  sensible 
of  the  practical  inconvenience  of  this  decision,  for  it 
might  happen  that  six  prisoners  who  were  mamed might 
be  charged  with  murder,  and  if  they  sever  in  their  chal- 
lenges the  wives  of  the  five  prisoners  not  on  their  trial 
might  be  tendered  as  witnesses  to  get  oflT  their  fellow- 
prisoner  then  being  tried.  The  evidence  of  the  wife  of 
the  prisoner  on  his  trial  is  excluded  on  the  ground  of 
her  interest  in  her  husband's  acquittal ;  but  she  is  sup- 
posed to  have  no  interest  in  the  acquittal  of  the  other 
prisoners.  If,  however,  in  this  case  the  punishment  had 
been  increased  by  reason  of  the  crime  charged  haviDg 
been  committed  in  company,  the  wife  of  Wilson  would 
have  been  interested,  because  she  would  have  been  inter- 
ested in  denying  that  the  prisoners  were  incompany;  for 
if  she  could  show  that  the  prisoner  on  his  trial  was  not 
present,  in  that  case  her  husband  would  be  liable  to  a 
smaller  punishment  and  she  would,  therefore,  be  inter- 
ested in  that  issue  which  was  being  tried.  The  same 
rule  has  been  laid  down  in  cases  of  conspiracy,  in  which 
a  wife  cannot  be  a  witness  for  a  co-defendant,  because 
her  testimony  may  tend  directly  to  her  husband's 
acquittal,  for  the  acquittal  of  one  tends  to  the  acquittal 
of  all. 


MlLFORD,  J.  I  am  of  the  same  opinion,  but  I  have  not 
quite  come  to  the  conclusion  that  the  evidence  of  the 
wife  would  not  have  been  admissible  if  the  two  prisoners 
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had  been  charged  with  robbing  in  company ;  because  it         t864. 

does  not  seem  to  me  that  her  husband  being  in  company  The  Queen 

with  the  prisoner  on  his  trial  would  have  been  then  in  todkill 
issue. 

Wise,  J.  I  am  of  the  same  opinion;  although  I 
think  I  should  have  acted  in  the  same  way  as  the  learned 
Chairman  of  Quarter  Sessions  if  the  same  point  had 
arisen  on  a  trial  before  me.  But  on  consideration  I  am 
clearly  of  opinion  that  the  evidence  of  the  wife  was  ad- 
missible. The  decision  of  Mr.  Baron  Alder  son,  in  Reg. 
V.  Williams  (a),  which  has  been  referred  to  in  the  argu- 
ment, is  exactly  in  point.  In  that  case  as  stated  by  that 
learned  judge  in  giving  judgment  in  Hawkesworth  v. 
Showier  (6),  the  wife  of  Reece  was  examined  as  a  witness 
on  the  trial  of  WiMmTns, although  Beece  wasadefendant 
on  the  record,  it  appearing  that  he  had  been  tried  and 
convicted  at  the  previous  assizes.  There  seems  to  me 
no  distinction  between  the  case  of  a  prisoner  who  has 
been  tried  and  the  case  of  a  prisoner  who  has  not  yet 
been  tried,  the  one  is  as  much  a  party  to  the  record  as 
the  other.  But  when  the  husband  is  a  party  upon  the 
record  and  a  party  to  the  issue,  the  wife  cannot  be 
examined  as  a  witness.  Here  Wilson  although  a  party 
to  the  record  was  not  a  party  to  the  issue,  and  the  jury 
empanelled  to  try  Todkill  were  not  charged  with  the 
interest  of  Wilson  at  all.  But  supposing  that  Todkill 
and  Wilson  had  been  indicted  for  committing  the  rob- 
bery, being  together,  I  should  think  that  the  case  would 
then  fall  within  the  case  of  conspiracy  referred  to  by 
Mr.  Baron  Alderson.  He  says — "  In  the  case  of  con- 
spiracy the  wife  cannot  be  a  witness,  because  it  is  clear 
there  that  her  testimony  has  a  tendency  to  acquit  her 
husband,  inasmuch  as  every  single  individual  in  such  a 
case  who  is  acquitted  will  reduce  the  number  of  defen- 
dants, and  thereby  benefit  the  husband."  For  if  the  two 
prisoners  had  been  indicted  for  robbing,  being  together, 
and  the  jury  once  found  that  Todkill  was  not  guilty  on 
that  information,   Wilson  could  not  afterwards  have 

(o)  8  0.  &  P.  284.  (6)  12  M.  &  W.  50. 
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^^^'  been  found  guilty  of  robbing  in  company  with  TodkiU 

The  Queen  on  the  same  occasion  (a). 
TopKiLL.  Conviction  quashed. 


December  3,  TuLLY  and  another  against  Dibbs. 

1863. 
An  inatru-    TN  this  case  the  defendant  was  sued  upon  the  follow- 

SflolL*''  ing  instrument  :- 

terms  ••^ew-  u  Newcastle,  16th  March,  1861. 

castle,  16th 

March,  1861.  No.  K.  616.]     The  Bank  of  Australasia. 

^AustSlasia  ^^V  ^^^  ^"^^""^  claimed  by  (?.  TuUy  and  Co. 

—Pay  311  for  rent  of  goods  disputed,  paid  by  me  to  Mr.  Hood 
amount  •«  .      , 

claimed  hyG.  under  protest. 

TiUlyB,ndCo.  Thirty  Pounds  Sterling. 

for  rent  of  ^^^  "_,  -r^-r^  «^,. 

goods  dis-       £30.  George  R.  Dibbs  &  Co. 

Ey  me  to*  Mr.  The  declaration  alleged  a  delivery  of  the  same  to  the 
Hood  under  plaintiffs,  "  who  thereby  became  the  bearers  thereof, 
Thirty  and  entitled  to  receive  payment  therefor ;"  and  averred 

Hnff  "  L*not  a  ^"®  presentment,  non-payment,  and  due  notice  thereof 
promissory      to  the  defendants. 

The  case  was  tried  before  Stephen,  C.  J.,  when  ft 
verdict  was  found  for  the  defendant  with  leave  reserved 
to  the  plaintiff  to  enter  the  verdict  for  the  plaintiff,  if 
the  instrument  declared  on  was  a  valid  cheque  (6). 

A  rule  nisi  having  accordingly  been  granted, 

October  6.  The  Solicitor  General  now  showed  cause.  The  in- 
Deceraber  2.  g^jp^^^ient  is  not  a  cheque,  nor  a  negotiable  instrument, 
neither  is  it  payable  to  bearer  or  to  any  other  person. 
There  is  nothing  to  show  who  or  what  is  meant  by 
"No.  311,"  even  if  evidence  to  vary  the  contract  on 
the  face  of  the  instrument  were  admissible ;  Beaant  r. 
Cross  (c).     The  law  merchant  requires  that  every 

(a)  See  Beg.  v.  HdHiday,  29  L.J.  M.C.  148.  The  decisions  on 
this  point  In  America  seem  to  be  conflicting ;  1  Greenleaf,  as.  335, 
363t  and  noto  3. 

(h)  There  were  other  questions  in  this  case,  bnt  the  jadgmeot 
given  on  this  noint  rendered  it  unnecessary  to  decide  them. 

(c)  10  C.B.  896. 
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promissory  note  should  have  a  payee,  who  must  be         ^863. 
ascertained  by  name  or  designation  ;  Peto  v.  Reynolds       Tully 
(a).   Gowie  v.  Sterling  (b).    In  the  latter  ease  the   *°^  *;|°*'"*'" 
instrument,  which  was   in  the  words,  "  Nine  months        Dibbs. 
after  date,  I  promise  to  pay  to  the  Secretary  for  the 
time  being  of  the  Indian,  &a.  Society  or  order,"  was 
held  not  to  be  a  promissory  note.     This  instrument, 
therefore,  is  not  negotiable,  and  cannot  be  declared  on 
without  showing  consideration  (c). 

Darley  contra.  The  figures  "311  "are  a  mere 
memorandum  to  identify  the  instrument  and  to  show 
the  transaction,  and  may  be  rejected,  and  then  the 
instrument  is  substantially  an  order  in  favour  of  Tully 
and  Co.,  or  in  favour  of  "the  amount  claimed  by  Tully 
and  Co.,  for  rent,"  and  is  the  same  as  if  it  was  payable 
to  bearer.  In  Story  on  Promissory  Notes  (d)  it  is  laid 
down  that  "cheques  are  usually  drawn  payable  to  a 
party  named  or  bearer  ;  but  there  is  nothing  in  our 
law  to  prevent  them  from  being  made  payable  to  a 
particular  person,  by  name,  or  to  him  or  bearer,  or  to 
his  or  his  order.  So  they  may  be  payable  to  a  fictitious 
person,  or  to  the  order  of  bills  payable  ;  in  which  case 
they  are  the  same  as  if  payable  to  bearer."  It  is  a 
cheque,  and  if  so  it  is  not  necessary  to  state  the  con- 
sideration. But  the  consideration  appears  on  the  face 
of  the  instrument  which  is  set  out  in  terms,  so  that  if 
it  be  only  an  agreement  between  these  parties  the  count 
is  good.  The  instrument  shows  that  there  had  been  a 
dispute  between  these  parties  as  to  some  goods,  and 
that  Tully  was  the  holder  of  this  cheque.  It  may  be 
reasonably  intended,  therefore,  that  TuUy  received  the 
cheque,  and  gave  up  the  dispute,  which  would  constitute 
a  suflScient  legal  considerQ,tion,Longridgev.Dorville  (e). 
[Stephen,  C.J.  The  only  breach  alleged  is  that  the 
drawee  did  not  pay  the  money.] 

Stephen,  C.J.  This  instrument  is  not  a  cheque,  and 
as  it  is  declared  on  as  one  the  plaintiff  is  out  of  court. 

(a)  9  Exch.  416 ;  23  L.  J.  Ex.  98.  (h)  6  E.  &  B.  334. 

(c)  See  Yat€8  v.  Naah,  29  L.  J.C.P.  306.    {d}  a.  488. 
(e)  5B.  &  A.  117. 
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^^^        The  plaintiff  has  relied  on  a  passage  from  Mr.  Jtwfcice 

TuLLY       Story  on  Proraiasory  Notes,  which  states  that  "cheques 

an    Miot  er    ^^y.  ^^  payable  to  a  fictitious  person  or  to  the  order  of 

DiBBs.       bills  payable,  in  which  case  they  are  the  same  as  if 

payable  to  bearer."    In  the  absence  of  the  report  which 

contains  that  decision  we  could  not  give  effect  to  it 

But  this  is  not  the  same  point  :  a  cheque  must,  I 

conceive,  be  payable  either  to  the  bearer  or  to  some 

person  by  name,  or  to  some  real  or  imaginary  thing 

"  or  bearer." 

MiLFORD,  J.,  concurred. 

Wise,  J.  This  in  not  a  promissoiy  note,  because  there 
is  no  promise  to  pay.  If  it  be  a  cheque,  it  can  only  he 
sued  upon  by  the  law  merchant.  I  cannot  see  how  it 
can  be  ascertained  that  the  plaintiffs  are  the  payees  of 
this  cheque,  for  there  is  nothing  to  show  that  G.  TuUy 
and  Co,  are  the  same  person  as  the  plaintiffs  who  are 
Oem^ge  TvMy  and  Alexander  Williamson  Hill,  The 
declaration  afterwardsalleges  a  delivery  to  the  plaintiffs, 
but  it  is  not  shown  who  Tidly  and  Co.  are,  and  there  is 
no  sufficient  identity  of  the  person  to  whom  it  is  pay- 
able. It  was  suggested  that  it  might  be  a  sufficient 
order  to  justify  the  bank  paying  on  account  of  the 
drawer.  But  I  do  not  see  that  the  bank  would  be 
justified  in  paying  it,  because  I  do  not  know  how  the 
bank  would  know  to  whom  it  was  to  be  paid.  Unless 
it  can  be  made  out  to  whom  it  is  to  be  paid,  it  is  not 
a  cheque. 

Rule  discharged. 
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1863. 


Ex  parte  Sigerson  (a).  J«ly  ^  (6). 

TJTOLROYD  moved  to  make  absolute  a  rule  nisi  for  ^}^  •(°,*?     . 
apronibitionto  restrain  certain  magistrates  from  applicable  to 
further  proceeding  in  respect  of  an  order  made  by  them  S^dw  the^- 
upon  a  complaint  against  the  applicant  for  disobedience  serted  Wives 
of  an  order  made  on  April  8th,  directing  a  certain  sum  to  ren'a  Act,  and 
be  paid  by  the  applicant  for  the  support  of  his  deserted  Therefore 
wife,  on  the  ground  that  the  order  of  April  8th  had  been  order  for  the 
altered  after  its  execution  by  the  magistrates ;  and  that  it  S*a"wife  had 
had  not  been  duly  served.  been  made 

It  appeared  that  on  April  8th,  an  order  was  made  Deserted* 
directing  W,  Sigerson  to  pay  £3  a-week  for  the  mainte-  ^^y.^  ^"^ 
nance  of  his  deserted  wife,  the  first  weekly  payment  to  Act  against 
be  on  April  13th.    The  minute  of  this  order  was  that  the  ^- ">^  ''P'^Py 

*^  of  the  minute 

defendant  should  pay  weekly  for  the  period  of  three  of  the  order 

years  for  the  support  of  his  deserted  wife,&c.,  the  sum  of  gervcd^uwm  ^ 

£3 ;  and  that  the  first  of  such  weekly  payments  should  ^Jm  «nd«r  the 

be  made  on  Monday  next,  the  13th  April  instant.     The  gection  of  8ir 

order  then  continued  in  these  words — and  "  it  is  also  •{*°*"  {f^* 

Act,  Meld 
ordered  and  adjudged  that  the  defendant  do  pay  forth-  that  the  jus- 

with  costs  ten  guineas  to  Mr.  Foster,  said  professional  Jhority*^  *" 
costs  to  be  recovered  by  levy  and  distress."    This  order,  proceed 
but  omitting  the  last  paragraph,  was  drawn  and  duly  dfaobedience"^ 
served  on  April  18th,  the  original  being  at  the  time  of  ^^  S^ff^^^' 
such  service  shown  to  Sigerson.    The  order  was,  on  that  the  order 
April  20th,  amended — the  omitted  clause  being  inserted  nance'took 
bythejustices — but  it  wasnot  re-sealed  or  re-signed;  and  oflFectfrom 
on  the  following  day,  namely,  April  21st,  it  was  lodged  \^  waTpro-  *" 
with  the  clerk  of  the  peace.   On  June  10th,  a  copy  of  the  nounoed,  and 
minute  made  on  April  8  was  served,  and  at  the  same  whole  of  the 
time  the  original  was  shown.  On  June  23rd,  a  copy  was  ?w^"  '^^"^ 
made  of  the  amended  order,  which  was  then  filed  with  were  payable, 
the  clerk  of  the  peace.    The  clerk  making  this  copy  ap- 
plied to  the  clerk  of  the  peace  for  the  order  to  enable 
him  to  show  it  to  Sigerson  when  serving  him  with  the 

(a)  Before  Stephen,  C.J.,  and  Wi/te,  J. 

(b)  This  case  has  been  unavoidably  delayed. 
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18^-  copy,  but  the  clerk  of  the  peace  refused  to  let  him  have 
ExpaHe  it.  On  June  26th  a  copy  of  the  order  thus  amended 
was  served,  but  the  original  wasnotshown.  On  July 4th 
an  information  was  laid  against  Sigeraon  for  neglecting 
to  obey  this  order,  and  a  summons  having  issued  the 
justices  sentenced  him  to  be  imprisoned  until  payment 
It  was  contended  that  the  order  having  been  altered 
after  its  signature  became  void,  and  that  the  service  was 
insufficient,  as  at  the  time  of  service  the  original  had  not 
been  produced ;  R,  v.  Alnwick  (a).  It  was  also  sub- 
mitted that  as  two  orders  could  not  legally  beinexistence 
at  the  same  time,  the  justices  were  bound  to  supersede 
one,  which  could  only  be  done  under  their  hands  and 
seals,  R,  v.  Brisbey  (6),  before  they  executed  another. 
It  was  also  contended  that  as  soon  as  the  first  order  was 
made  the  justices  were  fundi  officio,  R,  v.  Justices  of 
Cheshire  (c),  and  that  the  Court  could  not  take  notice 
of  the  second  order. 

Stephen  showed  cause.  The  information  which  Siger- 
aon was  called  upon  to  answer,  and  under  which  he  has 
been  punished,is  altogether  disconnected  with  the  latter 
paragraph  of  the  order  made  on  April  8th.  That  order 
directed  two  things,  the  payment  of  a  certain  sumforthe 
maintenance  of  his  wife,  and  the  payment  of  costs.  The 
omission  to  add  the  second  portion  of  the  order  does  not 
vitiate  the  order,  or  make  it  less  obligatory  on  the  de- 
fendant so  far  as  it  goes ;  and  it  is  for  disobedience  to 
the  first  portion  that  the  defendant  has  been  convicted. 
The  alteration  afterwards  made  by  the  justices  may  be 
futile ;  and  the  cases  cited  on  the  other  side  go  to  show 
that  this  is  so,  on  the  ground  that  having  once  made  the 
order  they  are  fundi  officio.  But  if  the  alteration  has 
noeflect  at  all, the  respondent  who  takes  under  the  order 
before  it  was  so  altered  cannot  be  prejudiced  by  it  at  all. 
It  cannot  be  necessary  to  show  the  original  order  when 
the  copy  is  served,  for  under  the  Deserted  Wives'  Act 
the  original  is  filed  in  the  office  of  the  clerk  of  the  peace, 

(a)  5  6.  &  Aid.  1S4.     (&)  3  New.  Seas.  C.  159;  18  L.J.  M.G.  157. 
(c)  5  B.  &  Ad.  441. 
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and  therefore  cannot  be  obtained,  and  it  is  not  neces-         I8ft3. 
sary  in  civil  cases,  except  in  cases  of  attachment.   But      Exparu 
it  is  .submitted  that  the  serviceof  the  minute  is  sufficient     Siokrson. 
without  service  of  the  order,  under  sect.  17  of  Sir  Jb^n 
Jervia*  Act  (a). 

Holroyd  replied. 

Stephen,  C.  J.  We  are  both  of  opinion  that  Sir 
John  Jervia  Act,  11  and  12  Vic,  c.  43,  is  applicable  in 
this  colony  to  proceedings  under  the  Deserted  Wives 
and  Children's  Act  ;  and,  therefore,  that  under  the 
seventeenth  section  of  thatact  the  justices  hadauthority 
to  proceed  against  the  applicant  for  disobedience  of  the 
order  of  maintenance,  after  serviceof  the  minutemerely. 

We  are  also  of  opinion,  on  the  authority  of  Wilkins 
v.  Hemsworth  (6),  and  Willcina  v.  Wright  (c),  that  the 
order  of  maintenance  took  effect  from  its  date  after  the 
service  of  the  minute,  and  therefore  that  the  whole  of 
thearrears  from  the  date  when  the  orderwaspronounced 
was  payable. 

I  am  individually  of  opinion  that  the  order  as  origi- 
nally drawn  and  duly  served  would  equally  have  sus- 
tained the  present  committal.  For  I  do  not  think  it 
was  invalid,  merely  because  of  its  omitting  the  clause 
as  to  the  mode  of  enforcing  the  costs — especially  as 
the  present  proceedings  had  no  reference  to  the  costs, 
but  to  the  wife's  maintenance  only.  But  on  this  point 
Mr.  Justice  Wise  at  present  entertains  a  different 
opinion ;  and  we  do  not  give  any  judgment  upon  it. 
Neither  do  we  think  it  necessary  to  give  any  opinion 
as  to  the  necessity  of  showing  to  the  applicant  the 
original  of  the  amended  order,  supposing  the  amend- 
ment to  have  been  valid,  and  not  to  have  vitiated  the 
document  as  it  stood  at  first. 

Rule  discharged  with  costs. 


(a)  11  &  12  Vic,  c.  43.  (6)  7  A.  &  E.  810. 

(c)  2  C.  &  M.  191. 
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1864. 

^Ysw  ^^'  McMillan  cbgaimt  Whitfield. 

The  defenoe  HpHIS  was  an  appeal  from  the  Metropolitan  District 
justification  Court.     The  cause  of  action  stated  in  the  plaint 

of  tTovlflr  ^^  ^^^  *^^^  "  *^®  defendant  unlawfully  detains  from 

detinue  with-  the  plaintiff  goods  and  chattels  of  his  of  the  value  of 

in  the  mean-  £a(\  » 

ingofthe  **"• 

fifty  ninth  The  particulars  were  for  "  one  rifle  (superior  make), 

District  belonging  to  the  plaintiff,  detained  by  the  defendant, 

Court  Act.       £40." 

It  appeared  that  the  plaintiff  had  left  the  rifle  in 
question  with  the  defendant,  for  repairs,  and  that  on 
his  demanding  it  back  the  defendant  claimed  a  right 
to  detain  it  till  he  was  paid  £5  for  the  repairs,  and  £15 
for  the  price  of  a  pistol,  which  he  said  he  had  sold  to 
the  owner  of  the  rifle. 

After  the  plaintiff  had  proved  his  case,  the  defendant 
stated  the  circumstances  on  which  he  relied  as  entitling 
him  to  withhold  the  rifle.  But  the  plaintiff's  counsel 
"objected  to  any  evidence  of  lien  being  admitted,  as  it 
amounted  to  a  justification  in  an  action  of  tort,  and  no 
notice  of  such  a  defence  had  been  given,  as  required  by 
the  practice  of  the  Court." 

The  learned  District  Court  Judge  admitted  the  evi- 
dence, but  reserved  the  point.  The  Judge  having  found 
a  verdict  for  the  defendant  the  plaintiff  appealed,  on 
the  ground  that  such  evidence  had  been  wrongly 
admitted,  the  defendant  not  having  filed  the  requisite 
notice  of  a  special  defence. 

Powdl  for  the  appellant.  Under  a  plea  of  non 
detinetf  ,the  defendant  cannot  rely  upon  a  lien,  Bam' 
wall  V.  Williams  (a) ;  and  in  this  Court  adefence  of  lien 
must  be  specially  pleaded  (6),  it  must  therefore  be 
taken  tobea  justification  within  the  meaning  of  seci  95 
of  the  District  Courts  Act.  It  is  also  contended  tliat 
the  form  of  action  disclosed  in  this  plaint  is  one  of  tort. 

(a)  7  M.  &  G.  403.  (6)  Sup.  Ct.  Prac.  70. 


CASES  AT  LAW.  367 

Mason  v.  FameU  (a),  Richards  v.  Frankum  (b),  and         ^^^' 
Talbot  V.  Chry stall  (c),  were  referred  to.  McMillan 

Darvall,  Q.  C,  for  the  respondent.     Lien  is  incon-    whitfield. 
sistent  with,  and  negatives  the  plaintiff's  title  to  the 
immediate  possession  of  the  thing  sued  for,  and  is  there- 
fore strictly  a  plea  in  denial.     He  referred  to  White  v. 
Teal  {d)  and  Lane  v.  Tewaon  (e). 

Stephen,  C.  J.  This  is  a  small  but  difficult  point. 
In  strictness  lien  is  a  plea  in  denial,  for  it  denies  that 
the  plaintiff  was  entitled  to  the  immediate  possession  of 
the  gun,  which  the  plaintiff,  by  bringing  this  action, 
asserts.  But  in  a  popular  and  natural  sense,  the  de- 
fence of  lien  is  one  of  justification,  for  it  is  an  admission 
that  the  defendant  has,  and  keeps  possession  of,  the 
plaintiff's  property ;  but  does  so  on  a  ground  which 
justifies  such  detention.  And  whether  this  be  con- 
sidered an  action  of  trover  or  detinue,  the  rule  is,  I 
think,  the  same,  for  the  plaintiff,  in  truth  and  in  fact, 
complains  equally  in  either  case  of  the  detention,  and 
nut  of  the  conversion  of  the  gun.  This  construction 
appears  to  me  the  safer,  and  will,  I  believe,  carry  out 
the  intention  of  the  Legislature,  which  was,  that  in 
actions  of  tort  the  plaintiff  should  be  entitled  to  know 
the  justification  relied  on  by  the  defendant.  This  being 
adifficult  and  mere  technical  point,  and  the  mistakethat 
of  the  learned  District  Court  Judge  on  such  a  point, 
the  costs  of  this  argument  will  abide  the  event. 

Wise,  J.  I  think  the  point  raised  is  one  of  difiiculty. 
But  our  present  decision  advances  the  object  of  the 
statute,  and  is  in  acordance  with  the  existing  law  of 
this  Court,  which  it  seems  to  me  ought  to  be  taken  into 
consideration.  On  the  first  point  this  action  (which  is 
in  the  form  given  by  the  Common  Law  Procedure  Act) 
is  in  my  opinion  an  action  of  detinue.  In  Chrystall  v. 
Talbot  the  complaint  was  of  a  "  conversion."  The  de- 
fence of  lien  is,  I  think,  a  justification,  for  the  detention 

(a)  12  M.  &  W.  674.  (&)  6  M.  &  W.  620. 

(c)  1  Sap.  Gt.  R.  C.  L.  86.  {d)  12  A.  &  £.  114. 

(e)  Id.  116  in  notk. 
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1864.  is  admitted,  and  justified  as  a  lawful  act,  and  Masons. 
McMillan  Faimell  is  an  authority  to  this  effect.  The  reason  of 
Whitfield.  ^^^  judgment  in  this  ease  would  extend  to  cases  of 
trover,  in  which,  therefore,  notice  of  this  defence  should 
be  given.  One  reason  why  an  exception  should  be 
made  in  the  present  case,  with  regard  to  costs,  is  that  if 
the  defendant  has  a  good  ground  of  defence,  the  plain- 
tiff has  no  cause  of  action,  and  should  he  go  to  trial 
again  the  defendant  ought  to  have  the  costs  of  theaction. 

Judgment  for  the  appellant. 


December    8.  Ex  parte    THOMPSON. 

S'cei-uilr"^^    ^^LAMONS  moved  to  make  absolute  a  rule  nisi  for 

premises  fora  ^^     a  prohibition  to  restrain  certain  justices  and  one 

ferred  huT"      Roberts  from  further  proceeding  in  respect  of  certain 

lease  to  H.for  order  made  under  the  Tenements  Recovery  Act,  17  Vic, 
the  remainder   ^.^       ,^ 
of  his  term.       No.    10. 

*"*^*Url '  ^^  appeared  that  the  complainant  Roberts  was  the 

transferred  lessee  of  the  premises  in  question  for  seven  years,  cora- 
to^T^^^jIeld  mencing  October  1st,  1856,  under  the  owner  in  fee,  one 
wron^  fuu''''^  CAi^jpendafe— and  that  Roberts  in  October,  1861,  trans- 
held  over  ferred  his  lease  to  one  Hinehin  for  the  remainder  of  his 
ration  of\h^*  term.  Hinchin  afterwards  leased  the  premises  to 
term,  could  TAoT/ipson,  the  present  applicant.  The  seven  years  having 
upontWom-  expired  on  October  1st,  1863,  2%om2>so7i  was  applied  to 
P^j°*  th  ^*  ^y  iZofceris  for  possession,  in  order  that  he  might  put  his 
Tenements  0  wn  landlord  Chippendale  in  possession — and  Thompson 
^^^'  wrongfully    held    over.     Roberts    having    proceeded 

against  Thompson  under  the  Tenements  Recovery  Act, 
the  justices  had  made  an  order  in  his  favor.  The  term 
of  Roberts  having  ceased  he  could  not  recover.  This 
statute  contemplates  those  cases  only  in  which  the  ordi- 
nary relationship  of  landlord  and  tenant  exists ;  Jon^s 
V.  Owen  (a).  Roberts  was  not  entitled  in  his  own  name 
to  proceed  under  the  Tenements  Act. 

(a)  5  D.  &  L.  669. 
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Thompson. 


Windeyer  showed  cause.  The  lessee  who  haa  sub-let  ^Q^^- 
the  premises  contained  in  his  lease  is  entitled  to  recover  Ex  parte 
possession  from  his  tenant,  and  possesses  a  sufficient  re- 
version for  that  purpose ;  for  the  lessee  is  liable  for  the 
rent  to  his  superior  landlord  after  the  expiration  of  the 
lease,  unless  he  gives  him  up  complete  possession  of  the 
premises,  Harding  v.  Crethom  (a);  and  he  is  thus 
liable,  although  the  premises  be  in  the  possession  of  his 
under-tenants  who  are  holding  over  without  his  sanction 
and  against  his  will ;  Ibbs  v.  Richardson  (6).  He  also 
referred  to  Levy  v.  Lewis  (c). 

Scdanwns  replied. 

Stephen,  C.J.  I  am  of  opinion  that  no  man  can  be 
deemed  a  landlord  so  as  totakeproceedingsundertbisacfc 
unless  he  can  maintain  trespass ;  and  that  the  defendant 
cannot bedeemedatrespasser as  against  Roberts  who  had 
no  title.  How  can  Roberts  have,  in  the  language  of  the 
first  section,  "lawful  right  to  the  possession  of  this  land" 
as  against  Thompson  when  all  his  title  has  expired  ?  He 
had  no  such  right  as  against  the  occupier  so  soon  as  he 
made  the  lease  to  Hinchin.  It  is  plain  no  one  can  pro- 
ceed under  this  Act  unless  he  can  maintain  ejectment. 

Wise,  J.  I  am  of  opinion  that  the  rule  must  be 
made  absolute  with  costs.  Under  this  act  a  termor  who 
has  granted  a  sub-lease  for  the  whole  term  cannot  pro- 
ceed under  this  act  after  the  expiration  of  his  term. 
The  only  doubt  that  was  suggested  by  Lord  Denman's 
expression  in  Ibbs  v.  Richardson  that  when  Craik 
the  under-tenant  held  over,  there  was  a  suflScient  re- 
version as  between  them  (the  lessees)  and  such  under- 
tenant to  enable  the  former  to  distrain  if  they  pleased ; 
but  this  is  directly  opposed  to  the  decision  in  Bume  v. 
Richardson  (d),  to  the  effect  that  a  termor  who  lets  to 
an  under-tenant  has  not,  after  his  term  has  expired,  a 
sufficient  reversion  to  enable  him  to  distrain  upon  such 
under-tenant  continuing  in  possession.  Admitting  that 

(a)  1  Esp.  57.  ih)  9  A.  A:  E.  849. 

(c)  7  Jur.  N.S.  759;  30  L.J.  C.P.  141.      {d)  4  Taunt,  718. 
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^^^-  the  landlord  can  treat  those  who  remain  in  possession  as 
Ex  parte  either  trespassers  or  tenants,  in  this  case  it  is  the  lessee 
HOMPsoN.  ^j^^  jg  i^y  ^j^jg  summary  proceeding  trying  to  repossess 
himself  of  this  land.  But  the  lessee  has  ceased  to  be 
landlord  unless  he  treats  those  in  possessionashistenant, 
and  if  he  treats  him  as  his  tenant  he  is  not  entitled  to 
recover  possession  by  this  mode  of  proceeding  under  the 
statute. 

Prohibition  granted. 


APPENDIX. 


Doe  Dem.  Wilson  againd  Tesbt. 

4  October,  1849. 

Stephen,  C.  J.,  deliverod  the  judgment  of  the  Court,  as  foUowa  :— 
rilHIS  case  having  again  gone  down  to  trial,  in  oonsequenoe  of  our  ^Jfjj'jj^  ^^ 
-^     decision  at  the  close  of  last  year,  on  the  points  then  raised,  the   i4,  is  not  in  force 
defendant  on  this  occasion  set  up  as  a  defence,  under  the  21  Jac.  L,  c   buttfiulrtoo 
14,  a  possession  in  various  parties,  prior  to  the  date  of  the  Crown  grant,  2S°hI^Sji°**^ 
for  ahove  twenty  years.    That  date  was  the  14th  Fehruary,  1885;  and  intnuion  on^  *" 
the  death  of  Ambrose  Wmiam  WiUon,  the  co-grantee  with  the  lessor  of  S^^i^fi^ao 
the  plaintiff,  after  that  date,  and  before  the  date  of  the  demise  laid  in  yetn,  eflectuaily 
the  declaration,  was  proved.    The  evidence  relied  on  by  the  defendant  ?Shint*belSg"* 
was  the  following.    One  witness  said,  that  he  knew  the  property  in  ^^^fojjjjjton*^ 
1818,  when  there  were  two  cottages  on  it ;  one  of  which  was  occupied  of  intmsion. 
by  a  government  storekeeper  as  his  private  residencOi    Other  witnesses  ousu^^Cr^n 
proved  that  one  Joeephi  lived  on  the  property  in  1818;  that,  before  most  be  advene 
Christmas,  1834,  work  was  done  to  some  old  houses  on  it,  by  the  orders  eSr^Sm^  °^ 
of  Samud  Terry;  and  that  the  latter  soon  afterwards  pulled  them  down  ''^^®«'^J^'|  V^'' 
and  laid  the  foundation  of  new  ones  on  the  site.    It  was  also  stated  that  w.  IV.,  c  27,  a. 
from  1812  or  1818  up  to  1835,  the  premises  were  always  occupied.    No  JiiSEttoCroim. 
title  in  Samuel  Terry  was  shown,  otherwise  than  by  the  above-mentioned 
acts  of  ownership ;  and  no  privity  or  connexion  was  attempted  to  be 
shown  between  him  and  the  former  occupiers,  or  any  of  them,  or  between 
him  and  the  present  defendant    It  was  contended,  however,  that  the 
facts  established  a  possession  adverse  to  the  Crown,  for   the  period 
mentioned ;  and  that  under  the  statute  of  Jamesy  as  that  period  exceeded 
twenty  years,  the  grant  was  invalid,  for  want  of  a  previous  adjudication 
of  title  in  the  Crown. 

Mr.  Justice  DiekvnMon  told  the  jury,  that,  supposing  the  statute  to  bo 
in  force  in  this  colony,  its  effect  was  not  to  put  the  Crown  out  of  pos- 
session ;  and  that  the  Crown,  having  more  than  a  bare  right  of  entry, 
could,  notwithstanding  an  intrusion  on  its  lands  for  twenty  years,  convey 
those  lands  effectuaUy  by  grant,  describing  them,  without  other  or  more 
express  words.  His  Honor  said  that  the  evidence  of  possession,  in  this 
case,  was  eome  evidence  to  show  a  seizin  in  fee  in  the  individuals 
occupying;  but  that,  on  the  other  hand,  the  issuing  of  the  grant  in 
1885  was  an  act  of  ownership,  tending  to  show  seizin  at  that  time  in 
the  Ciown.  And  referring  to  the  decision  of  this  Court  in  HatfiM  v. 
Alfordy  in  the  year  1846,  he  directed  the  jury  to  find  Ibr  the  plaintiff, 
UBleas  they  thought  that  the  evidence  for  the  defendant  established  a 
title  in  those  parties,  or  some  one  claiming  under  them,  by  a  grant  from 
A 
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1849.  the  Crown  prior  to  that  of  1885.     Hib  Honor  said  that  if  the  Grown 

~DoeDcm!  could,  when  it  issued  that  grant,  have sucoessfully  maintained  an infor- 
WxLaoH  raatton  of  intrusion,  its  grantee  was  entitled  to  recover  in-  this  ejectment 
TBttRT.  The  jury  having  found  for  the  plaintifl^  a  new  trial  was  moved  for 

in  April  last,  on  the  ground  of  misdirection ;  and  that  the  verdict  was 
against  the  evidence.  The  case  was  argued  by  the  Solicitor-Genenl, 
BIr.  Donnelly  and  Mr.  FMer  for  the  defendant ;  and  by  Mr.  Bnadhumi 
and  Mr.  Lou>e  for  the  plaintiifl  It  was  contended  by  the  latter  that  the 
21  Jaa  I.,  c.  14,  did  not  extend  to  New  South  Wales;  to  the  circinii- 
stances  of  which,  such  a  provision  was  wholly  inapplicable.  By  the 
ordinary  rules  of  law,  they  said,  it  clearly  would  not  extend  here ;  aiul 
the  enactment  in  the  9  O.  lY.,  c  88,  s.  24,  notwithstanding  the  tenn 
*  applied '  there  used,  could  not  reasonably  be  construed  as  introdndng 
any  and  every  statute,  physically  susceptible  of  application,  withoai 
regard  to  its  unfitness  and  inapplicability,  or  utter  unsnitableness  to 
our  condition  and  circumstances.  But,  if  in  force,  they  maintained  that 
the  effect  of  the  21  Jac  I.  was,  merely,  in  the  cases  to  which  it  applied,  to 
put  the  Crown  to  the  proof  of  its  title ;  which  in  this  action  iam  proved. 
They  submitted,  however,  that  there  was  not  any  evidenoo  at  the 
trial  of  a  possession  adverse  to  the  Crown ;  without  which  no  question 
on  the  statate  could  arise.  On  the  other  hand  it  was  contended  for  the 
defendant,  that  the  21  Jac.  I.  takes  away  all  right  of  entry  from  the 
Crown,  where  it  has  been  twenty  years  out  of  possession;  and  that  if 
the  Crown  could  not  enter  on  the  land,  in  such  cases,  and  summarilj 
eject  the  intruder,  it  could  not  enable  an  individual  to  enter,  by  the 
evasion  of  issuing  a  grant.  The  learned  counsel  said  that  a  right  of 
entry  could  not  be  assigned ;  and  that  a  right  of  action,  if  aarignable, 
could  only  be  assigned  by  express  words.  They  maintained  that  after 
a  loss  of  possession  for  twenty  years,  an  information  of  intrusion  was 
indispensable;  or  an  inquest  of  office.  They  submitted  that,  indepen- 
dently of  the  provision  in  the  21  Jac.  L,  the  Statute  of  Limitations  (8 
and  4  W.  lY.,  c.  27,  s.  2,)  prevented  the  plaintiff  here  from  recovering. 
Finally,  they  urged  that  the  possession  in  this  case,  as  no  such  point 
was  made  at  the  trial,  must  be  taken  to  have  been  adverse ;  or,  if  not^ 
that  a  new  trial  should  be  granted  to  determine  that  question. 

The  cases  and  authorities  cited  were  the  following.  Doe  v.  Morri$(a)j 
Magdalen  CoUege  Om  (b),  Vin.  Ah.  Prerogative  of  tiie  Kinj  (c),  MUn 
V.  WiUiama  (d),  TraveU  v.  Carteret  (e),  Bao,  Ah.  Prerogaiire  (/),  CrodieT 
V.  Dormer  (g).  Doe  v.  Red/em  (fc),  Doe  v.  Roberts  (t),  Anonymous  (t), 
Com,  Dig.  Prerogative  (0,  Attorney  General  v.  Stewart  (m),  Cromet't 
Case  (n),  The  Queen  v.  Brayhrooh  (o),  Northampton  v.  8t.  John  (pi  Lord 
PageVs  Case  (j),  Ch.  Prerog.  399.  Staun.  Prcrog.  54;  and  4  Inst.  116. 
Attorney  General  v.  Parsons  (r),  and  Hatfield  v.  Alfordy  in  this  Court, 
1846.  The  Statutes  8  H.  YL,  c.  16,  and  18  H.  VL,  caps.  1  and  6, 
were  also  referred  to. 

(o)  2  B.  N.  C.  189.  (h)  11  Bep.  70  il 

(c)  M.  b.  and  G.  b.  3.  (d)  1  P.  Wms.  ua. 
(e)  3  Lev.  136.                                                                  (/)  £.  Bands,  And F.S. 

Ig)  Popbam  28.  fh)  12  Eait.  M. 

(i)  13  H.  h  W.  620.  Ok)  3  Leon.  1 W. 

ll)l>.n.  (m)SMeriT.lML 

(n)  Cited  in  3  Bep.  4.  (o)  1  Leon.  2TI. 

(p)  2  Leon.  66.  (•)  i  Leon.  2IS. 
(r)2M.  4W.  26. 
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Wo  took  time  to  oonflider  of  onr  judgment  and  also  to  examine  the  kIb. 

Colonial  Act  of  Van  Diemon's  Land,  declaring  the  non-applicability  of        j^  ^^^^ 
the  Statute  of  James  to  that  colony,  (passed   in  consequence   of  a         Wilson  ^ 
differenoe  of  opinion  between  the  then  two  Jadges  of  the  Supreme         tbbey. 
Court  there,  on  that  question,)  and  to  procure  a  copy  of  an  opinion, 
which  we  were  informed  had  been  given  by  the  Attorney  and  Solicitor 
General  of  England,  in  deference  to  which  that  Act  was  disallowed  by 
the  Queen.    We  have  been  favoured  with  a  perusal  of  that  opinion, 
bearing  date  the  1st  November,  1842;  and  we  have  looked  into  the 
OBfles  and  authorities,  which  were  cited  on  the  argument  before  us^ 
and  the  result  at  which  we  have  arrived  is,  that  the  direction  by  Mr. 
Justice  Diekifuon  to  the  Jury  was  right,  and  that  there  ought  to  be  no 
new  trial. 

The  21  Jao.  I.  Ob  14,  on  which  the  main  question  in  this  case 
depends,  is  thus  intituled,  ^  An  Act  to  admit  the  subject  to  plead  the 
general  issue,  in  informations  of  intrusion  brought  on  behalf  of  the 
King's  Majesty,  and  retain  possession  xmtil  trial."  It  redtes,  that 
the  King  may  by  his  prerogative  *' enforce  the  subject,  in  informations 
of  intrusion  brought  against  him,  to  a  special  pleading  of  his  title.'' 
It  then  enacts,  that,  whenever  the  King  shall  have  been  out  of 
possession  for  twenty  years,  or  shall  not  have  taken  the  profits  of  the 
land  within  that  space,  *<  before  any  information  of  intrusion  brought  to 
recover  the  same,"  the  defendant  in  every  such  case  may  plead  the 
general  issue,  and  shall  not  be  pressed  to  plead  specially—*^  and  that, 
in  such  oases,  the  defendant  or  defendants  shall  retain  the  possession 
he  or  they  had  at  the  time  of  such  information  exhibited,  until  the 
title  be  tried,  found,  or  adjudged,  for  the  King."  There  is  only  one 
other  oUirUse  in  the  Act;  which  provides,  that,  where  an  information 
of  intrusion  may  fitly  be  brought  for  the  King,  ''no  soire  faeUu  shall 
be  brought,  whereunto  the  subject  shall  be  forced  to  a  special  plead- 
ing, and  be  deprived  of  the  grace  intended  by  this  Act." 

It  is  insisted,  that  the  effect  of  that  statute  is,  supposing  it  to  be 
in  force  in  these  colonies,  to  prevent  the  Crown  from  gfttnting  any  of 
the  waste  lands,  of  which  it  shall  not  have  had  the  possession,  or 
received  the  profits,  for  twenty  years;  and  to  compel  it  as  a  preliminary 
step,  to  proceed  against  the  intruder  or  intruders  by  information,  or 
other  Prerogative  remedy.  We  are  quite  clear,  that  no  such  e£fect 
is  attributable  to  the  statute.  Of  the  mischievous  oonsequenoes,  the 
extensive  and  serious  evils,  which  would  inevitably  follow  from  such  a 
construction,  we  need  say  nothing.  The  circumstances  of  newly 
discovered  and  unpeopled  territories,  claimed  by  and  vested  in  the 
down,  on  behalf  of  aU  its  subjects,  are  so  widely  different  from  those 
of  a  populated  and  long  settled  country,  in  which  the  lands  never 
practically  belonged  to  the  Crown,  and  (with  the  exception  of  a  few 
tracts  and  scattered  properties,  often  acquired  by  the  Sovereign, 
originally  by  purchase),  have  for  centuries  been  owned  and  cultivated 
by  its  subjects,  that  a  moment's  reflection  would  present  them  to  the  • 
mind  even  of  a  stranger.  The  lands  of  this  colony  lie  necessarily 
imoooupied  and  waste,  until  granted  by  the  Crown  to  individuals, 
willing  to  reclaim  them  from  a  state  of  nature.  The  Crown  derives  no 
<* profits"   firom   them;   and   could,   in    the    literal   sense,  no  more 
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18499  ''pOBSGSB'*  them,  than  it  oould  the  anixnalB  which  zoam,  nnmolestfid, 

Dog0g„^        over  the  vast  area  which  they  embraoe.    In  England,  as  we  obflerred 
W1L8OS  in  the  case  of  the  AttomeyOeneral  v.  Broum,  the  title  of  the  SovereigB 

TsBJtY.  to  land  is  a  fiction;  or,  where  the  Grown  really  owns  land,  the 
property  is  enjoyed  as  that  of  a  snbject  is,  and  by  a  title  which  admits 
of  proof,  by  doonmentaiy  and  other  evidence.  Here,  the  title  of  tho 
Crown  as  universal  ooonpant  is  a  reality ;  and  there  is  no  proof  of  it 
required,  or  admissible.  The  acquisition  of  the  country,  and  Hb 
settlements  by  British  subjects,  are  matters  of  Judicial  cognizance.  la 
such  a  territory  it  will  unavoidably  happen,  that  many  spots  ol 
ground  may  be  occupied  for  a  series  of  years,  without  the  knowledge  of 
the  Crown  or  its  officers;  or,  if  by  their  knowledge,  without  the 
means  (or,  frequently,  the  wish)  to  disturb  the  parties.  In  many  in- 
stances, the  Crown  has  given  land  for  fourteen,  or  twenty-one  yean; 
meaning  eventually  to  grant  it  in  fee.  If,  in  all  such  cases  of  dereliot 
possession,  where  extending  over  twenty  years,  the  Crown  is  to  be 
put  to  its  information  of  intrusion,  and  grants  of  such  lands,  issued  or 
to  be  issued,  are  and  will  be  invalid,  because  of  no  previous  adjudioa- 
tion  of  its  title,  in  such  a  proceeding,  the  inconveniences  and  evils  to  the 
public  will  be  enormous. 

But  why,  either  here  or  in  England,  should  such  a  oonstrootion  be 
given  to  the  statute?  What  benefit  would  the  intruder  on  the  Grown 
gain,  as  a  defendant  at  the  suit  of  the  Crown,  that  he  would  not 
equally  possess  as  a  defendant  in  an  ejectment?  None  that  we  can 
discover.  Why,  then,  the  Crown  should  not  grant  the  dereliot  land, 
leaving  it  to  the  grantee,  at  his  own  risk  and  cost,  to  prosecute  and 
prove  at  once  the  Crovm's  claim  and  his  own,  it  would  be  impossibie 
to  say.  But,  if  no  ground  or  reason  for  the  enactment  supposed  can 
be  suggested,  the  Court  will  assuredly  not  strain  the  words  to  meet  an 
imaginary  evil.  The  object  and  the  occasion  of  the  Act  are  stated; 
and  the  former  will  be  fully  attained  in  every  conceivable  case,  with- 
out the  restriction  contended  for.  Before  the  passing  of  that  Act,  the 
Crown  oould  ciftnpel  the  defendant,  in  an  information  of  intrusion,  in 
all  cases,  to  set  out  his  title  specially  on  the  record.  The  defendant 
could  not  rely  on  his  possession,  as  he  might  and  does  in  an  ejectment; 
but,  on  failure  of  showing  title,  he  was  liable  to  immediate  eviction: 
— for  the  King's  title,  it  was  held,  being  in  all  cases  easily  ascertain- 
able, and  ordinarily  depending  on  matter  of  record,  sufficiently 
appeared  by  the  information  itself.  Yin.  Ab.  Prerog.  F.  0.  2;  4 
Inst  116.  ThiS)  in  any  case,  perhaps,  but  certainly  in  'oases  where 
the  Crown  had  been  out  of  possession  many  years,  was  a  serious  ovil. 
In  these  Colonies,  indeed,  from  the  circumstances  already  explained, 
a  defendant  would  experience  no  difficulty.  No  man  here  has  a  title, 
except  by  grant  direct  from  the  Grown;  and,  if  such  a  giant  has 
been  issued,  the  assertion  and  proof  of  it  would  alike  be  easy.  But,  in 
England,  the  difficulty  of  setting  out  and  establishing  a  title^  against 
that  of  the  Crown,  through  perhaps  a  long  series  of  years,  would  bo 
obviously  of  a  very  different  nature.  The  21  Jac.  I.  enacted,  there* 
fore,  in  substance,  that,  after  twenty  years'  possession,  the  defendant 
need  not  set  out  any  such  title;  but  might  simply  plead  not  gniltjr, 
and  retain  possession  until  tho  trial    Such,  wo  say,  avbtkmHoBf,  i> 
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the  enaotmfini    We  have  elBewfaere  given  the  ezaot  words.    Every  i849. 

portion  of  the  Act,  the  particular  language  of  both  olanaes,  of  the  DoeDemT 
reottal,  and  the  intitnling,  showB,  that  the  sole  evil  in  oontemplation  Wzum' 
of  the  Legislature,  was  the  one  stated;  that  of  a  defendant,  when  tbrst. 
sued  by  information  of  intrnsion,  being  compelled  to  show  a  title  on 
the  record,  instead  of  being  able  to  pnt  the  Crown  to  prove  its  own. 
The  remedy,  accordingly,  is  co-extensive  with  that  eviL  By  holding 
that  the  enactment  goes  farther,  and  not  only  shifts  the  burden  of 
proof,  in  informations  of  intrusion,  but  restricts  the  Crown's  remedy 
to  informations  of  intrusion,  or  (which  would  be  the  same  thing)  that 
it  enables  the  intruder  to  retain  possession,  until  such  an  information 
shall  have  been  brought  and  disposed  of,  we  should  not  advance  the 
remedy  for  the  evil  one  step.  We  should  simply,  according  to  our 
view  of  the  matter,  create  an  additional  provision,  without  one  intelli- 
gible motive  or  occasion  for  it.  According  to  the  second  section,  the 
**  grace  intended"  was— that  the  subject  should  not  be  forced  to  special 
pleading ;  and  therefore,  a  $eire  fadoi  was  prohibited  in  such  cases. 
But  the  prohibition  of  a  grant,  and  proceedings  by  the  grantee  in  his 
own  name,  would  have  been  idle;  for  the  grace  intended,  (or,  in  other 
words,  the  remedy,)  would  be  as  effectual  in  that  event,  as  in  any  other. 
The  evil  was,  the  putting  of  defendants  sued  by  the  Crown,  to  special 
pleading.  Where  the  Crown  does  not  sue,  the  statute  has  no  applica- 
tion. Independently  of  the  argument  arising  from  the  second  section, 
and  from  the  intituling  of  the  Act,  and  the  recital,  the  continual 
reference  to  information  of  intrusion,  throughout,  and  to  the  pleadings 
therein,  as  the  subjects  under  legislation,  and  the  use  of  the  words  *in 
9ueh  eoies '  in  the  first  section,  appear  to  us  to  be  inconsistent  with  any 
other  conclusion. 

But,  it  was  urged,  following  the  argument  for  the  defendant  in  Doe 
V.  Morrii^  the  Crown  here  had  no  other  or  greater  right,  than  to  file 
an  information  of  intrusion ;  and,  therefore,  it  could  convey  no  other 
or  greater  right.  If  by  this  was  meant,  only,  that  the  Crown  had 
nothing  more  than  a  right  of  eniry^  the  position  might  perhaps  be 
conceded,  without  affecting  the  opinion  which  we  have  expressed, 
either  as  to  the  power  of  the  Crown  to  issue  a  grant,  or  the  title  of  the 
lessor  of  the  plaintiff  under  this  particular  grant.  Without  power  in 
the  grantee  to  sue,  the  grant  itself  would  be  idle;  and,  therefore,  to 
give  it  any  effect,  the  right  of  entry  must  be  taken  to  have  been 
granted  also.  The  only  case  dted,  to  show  that  a  right  of  entry 
cannot  be  assigned,  is  that  in  3  Leon.  198— quoted  in  Doe  v.  Morrie 
as  128;  and  there  the  opinion  attributed  to  Qawdy^  Justice,  (if  it 
be  his,  which  is  not  very  clear,  and  supposing  it  to  bear  out 
the  position),  was  clearly  extrajudiciaL  And  TinM,  C.  J.,  in  Doe 
V.  MorrU^  appears  not  to  recognise  that  position  as  law;  for,  in 
considering  whether  the  Commissioners'  Certificate,— being  in  effect 
a  conveyance  of  the  land  in  dispute,— was  equivalent  to  a  grant 
or  conveyance  f^m  the  Crown,  he  expressly  admits  the  preroga- 
tive to  assign  a  ohote  in  tustion^  but  takes  no  notice  of  the  objec- 
tion raised,  that  the  Crown  could  not  assign  a  right  of  entry. 
And,  in  Yin.  Ab.  Prerog.  G.  &.  3,  the  kiw  is  said  to  be  that  the  King 
can  grant  a  right  of  entry;  provided  he  do  so  by  special  words.     See 
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i8tf.  alflo  the  same  title,  I.  e.    A  right  of  entry,  after  all,  is  a  ttp&Om  of 

DoeDem.  ^^^^^  ^  aotioD ;  the  latter  temi  being  more  ofoally  applied,  only,  to 
WiuoH  actions  personal,  as  the  former  is  to  a  ohose  in  aotkm  real.  As  to  {he 
TuiBT.  absence  of  express  words,  the  oases  cited  on  that  head  ha^e  little  (»>»> 
application.  They  are  either  cases,  in  which  (as  in  8  Leon.)  the 
grantee  claimed  to  avaU  himself  of  the  Crown's  pien^tive,  or  in 
which  the  qneetion  was,  whether  a  particular  thing  or  right  (the 
presentation  to  a  benefice,  for  instance,  or  the  right  to  bring  a  writ  of 
error,  or  to  sne  on  a  bond  due  to  a  felon,)  passed  nnder  sneh  genenU 
words  as  '*all  rights  arising ''  in  a  certain  manor,  or  ^  all  the  goods  and 
chattels  "  of  certain  felons.  These  are  the  cases  quoted  from  Leonard ; 
and  the  instances  in  Vin.  Ab.  Prerogatiye,  C.  e.  D.  e.  and  E.  e.  are  all 
of  the  same  character.  In  Crom99'$  Ckue,  the  question  was  whether  a 
bare  right,  vested  in  an  attainted  person,  to  certain  land,  of  which  he 
had  been  disseized,  passed  under  a  general  grant  &om  the  Qoeen,  of 
all  the  lands,  rights,  and  hereditaments,  which  he  had  by  the 
attainder.  But  there,  as  was  obseryed  by  Mr.  Justice  DiMmtm  in 
EatfiM  Y.  Aiford,  the  Grown  had  never  been  in  possession.  The 
grant,  too,  was  after  the  disseizee's  death.  It  might,  therefore,  the 
question  being  one  depending  on  interUiony  not  unreasonably  have  been 
doubted,  whether  the  Queen  meant  to  convey  any  such  mere  naked 
right  But  where,  as  here,  the  right  or  thing  in  action  is  essential  to 
the  acquisition  of  tlie  thing  granted,  the  law  dearly  seems  otherwise. 
Thus,  the  Crown  having  granted  to  a  woman  certain  obligationi^  doe 
to  a  person  attainted,  it  was  held  that  she  could  sue  on  these  in  her 
own  name,  although  there  were  no  express  words  enabling  her.  For, 
says  the  repori,  "the  law  implies  that  the  grantee  shall  use  the 
means,  to  come  at  the  thing  granted."  Yin.  Ab.  Prerog.  M.  b.  9. 
That  is  a  strong  instance  of  the  well-known  principle,  as  to  grants  by 
necessary  implication ;  for,  there,  the  grantee  claimed  and  exennsed  a 
prerogative  right  Without  it,  however,  the  ohoees  in  action  granted 
her  would  have  been  unavailable.  ''  When  anything  is  granted,  all 
the  means  to  attain  it,  and  the  fruits  and  effects  of  it,  are  gmnted  also; 
and  shall  pass  inclusive,  together  with  the  thing,  by  the  grant  of  the 
thing  itself."  8hep.  Touch.  89,  Broom's  Max.  198.  It  would  be 
most  inconsistent  with  this  to  hold,  that  nevertheless  in  the  presant 
case  express  words  were  necessary,  to  enable  the  grantee  of  Crown 
land,  of  which  the  Crown,  at  the  time,  presumably,  knew  itself  to  be 
not  in  actual  possession,  to  bring  an  ejectment  in  his  own  name  to 
reoover  it  If  that  right  were  nut  granted,  what  in  effect  1001 
granted? 

But  we  are  of  opinion  that  the  Crown  here  had  more  than  a  mere 
right  of  entry.  If  it  had  not,  an  information  of  intrusion— whioh,  it 
was  contended,  was  the  appropriate  remedy, — ^wonld  not  have  been 
maintainable.  An  information  of  intrusion  is,  in  its  nature,  essentially 
an  action  of  trespass;  and,  therefore,  is  founded  on  pouemotL  The 
actual  occupation  may  be,  in  fiict,  in  some  intruder;  but  the  wrongful 
entry  and  occupation  of  a  subject  cannot,  in  legal  contemplation, 
divest  the  Sovereign  of  possession.  The  Crown  sues,  therefore,  in  this 
prerogative  action,  at  any  time  within  sixty  years,  on  a  possession 
implied  by  law;   the  defendant,  if  found  guilty,  is  flneable  for  bis 
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intnuion,  as  in  traspaM;  and  if  any  damage  have  been  done  by  him,  im9. 

damages  are  xeooverable.     Oh.  Prer.  832,  and  84;  Vin.  Ab.  Prerog.        d^Td^" 
F.  e.  and  F.  e.  8;  Com.  Dig.  Plretog.  D.  77;  and  Atiome^Qeneral  ▼.         Wiuon' 
Brown,  in  this  Oonrt,  in  February,  1847.  Tibkt. 

The  ease  of  Doe  ▼.  MotrUy  as  it  appears  to  ns,  does  not  oonfliot  with 
the  views  here  ezpresjed ;  but  if,  as  to  the  effect  of  the  statnte  21  Jao. 
L,  o.  14,  it  be  inconsistent  with  them,  we  think  that  it  is  overraled  by 
the  case  relied  on  for  the  plaintiff,  of  the  AUomey-OeMral  v.  PaT9on$. 
The  question  in  Doe  v.  Morris  turned,  mainly,  on  a  particular  clause  in 
the  57  O.  III.,  o.  97.  That  Act  empowered  the  Commissioners  of  woods 
and  forests,  on  the  sale  of  any  manors  or  lands  of  the  Crown,  to  convey 
them  by  a  certificate ;  nnder  which,  the  purchaser  was  to  be  deemed  in 
actual  possession  of  the  property,  and  to  hold  the  same  "as  fnlly  and 
amply"  as  the  sovereign  might  have  done.  The  property  in  question 
was  certain  land,  part  of  a  manor,  which  had  been  occupied  for  above 
twenty  years  by  the  defendant,  or  those  under  whom  he  claimed.  And 
the  Court  held  that,  as  the  Crown  could  not  have  obtained  or  held  the 
land  without  a  recovery  in  Intrusion,  the  Commiuipnen  could  not  enable 
a  purchaser  to  obtain  or  hold  it,  without  such  a  recovery.  Lord  C.  J. 
Tindal  said,  that  the  57  G.  III.  gave  the  Commissioners  no  power  to  sell 
any  land  so  oironmstanced ;  and  that,  if  it  did,  the  power  had  not  in 
fact  been  exercised  by  them — as  such  land  would  not  pass,  under  the 
word  manor  only.  On  a  superficial  reading,  the  conclusion  may  per- 
haps be  drawn,  that  the  Conrt  thought  an  information  of  intrusion 
neoessary,  in  cases  of  that  kind,  in  any  event.  But  it  will  be  seen, 
from  the  context,  that  their  judgment  decides  merely  this;  that  the 
Crown  could  not  turn  out  the  intruders,  except  by  information  in  in- 
trusion— and  that,  for  that  reason,  the  Commissioners  could  not  convey 
the  land  intruded  on,  since  pnrohasers  weie  only  to  hold  as,  fully  as  the 
King  could  have  held.  The  distinction  between  conveyances  by  the 
Crown,  and  by  Commissioners  acting  nnder  limited  powers,  is  expressly 
drawn ;  and  the  power  of  the  Crown,  by  its  prerogative,  **  to  assign  a 
right  of  action,  or  a  chose  in  action,"  is  clearly  recognised.  The 
Conrt  of  Common  Pleas  did  not,  therefore,  we  apprehend,  give  the 
words  in  the  21  Jao.  I.,  a  14,  s.  I,  any  such  construction  as  that  con- 
tended tot;  namely,  that  an  intruder  on  Crown  land,  after  twenty 
years,  may  retain  possession  (nnder  all  oironmstances)  until  after  the 
termination  of  some  Crown  suit,  brought  against  him.  The  Conrt  of 
Exchequer,  at  any  rate,  in  the  AUorney-Qeneral  v.  Farmme,  have  de- 
clared that  such  is  not  the  meaning  of  the  enactment.  When  the 
statute  provides  that  the  title  is  to  be  found,  and  that  the  defendant 
may  retain  possession  until  trial,  '*  it  means  only "  (says  Lord  Ahinger) 
« that  the  onus  is  thrown  on  the  Crown,  to  prove  its  title  in  the  first 
instance.  The  defendant  shall  not  be  bound  to  plead  his  title  specially, 
where  he  has  had  twenty  years'  possession."  And  Baron  Aldereon 
adds,  **  whero  the  defendant  pleads  not  gnilty,  or  non  intrusit,  though 
the  Crown  prove  the  intrusion,  he  is  entitled  to  retain  poasession  until 
the  Crown  also  proves  title."  Nor  is  it  immaterial  to  observe,  that,  if 
the  recognised  construction  of  the  statute  were  otherwise,  the  course 
taken  for  the  defence  in  Doe  v.  BcherU,  which  was  an  ejectment 
founded,  as  this  is,  on  a  title  from  the  Crown,  would  be  unintelligible. 
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1849.  ^^6  ^^  plaintiff  then  claimed  under  a  Grown  lease,  dated  a  few  ynn 

previonsly ;  and  the  defendants  endeavoured  to  diqilaoe  the  title  of  the 

WxLsoH  Crown,  by  showing  a  oontinnoos  possession  in  themselves,  and  those 
Trrkt.  under  whom  they  claimed,  for  sixty  years  and  upwards.  Bat,  if 
twenty  years  of  snoh  possession  would,  as  contended  for  here,  have 
been  sufficient  to  put  the  Grown  to  its  information  of  intmsiaii,  one 
cannot  understand  why  a  defence,  so  much  more  essily  estsUlsbed, 
was  not  resorted  to. 

The  opinions  thus  expressed,  as  to  the  effect  of  the  21  Ja&  L,  &  li, 
render  a  disposal  of  the  question  respecting  its  application  to  theae 
colonies  unnecessary.  For  reasons  which  will  readily  be  coUeoted  from 
tMs  judgment,  resting  on  the  peculiar  circumstances  of  a  reoenUy 
occupied  territory,  to  the  whole  of  which  the  title  was  in  the  Crown, 
within  a  period  little  exceeding  sixty  years,  and  in  whioh  the  title  of 
every  individual  rests  on  some  grant  from  the  Grown,  we  are  stroni^y 
inclined  to  the  opinion  that  the  statute  is  not  in  force  here.  But,  if  it 
be  in  force,  and  if  its  effect  be  that  for  whioh  the  counsel  for  the  de- 
fendant contended,  the  only  possession  which  will  affect  the  Crown 
under  the  Act,  as  they  admitted,  is  one  adverse  to  the  Grown ;  and  of 
this,  we  do  not  think  that  there  was  any  evidence.  Nor  can  we  infer 
that  the  jury  found  such  a  possession ;  because,  as  they  negatived  Wk 
in  the  defendant,  of  which,  in  the  absence  of  explanatory  cironm- 
stances,  possession  is  evidence,  we  must  either  conclude  that  the  ooen- 
pation  and  acts  of  seeming  ownership  were  mere  trespasses,  nn- 
acquiesoed  in  by  the  Grown,  and  not  made  under  any  claim  of  right, 
or  that  they  were  severally  with  the  knowledge^  and  by  the  pennisnon 
of  the  Grown.  In  either  case,  according  to  the  decision  in  Doe  v.  BoMi, 
there  was  no  adverse  possession. 

With  respect  to  the  argument,  that  this  action  is  barred  by  the  8 
and  4  W.  lY.  o.  27,  s.  2,  the  same  objection  was  raised  and  diapoeed 
of  in  HatfiM  v.  Alford,  By  that  section,  no  penon  shall  make  an 
entry  or  distress,  or  bring  an  action  to  recover  land,  except  withm 
twenty  years  next  after  the  right  to  bring  it,  or  to  make  an  entiy  or 
distress,  shall  have  first  accrued  to  him,  or  to  some  person  thioogh 
whom  he  daims.  By  s.  8,  that  right  shall  be  deemed  to  have  so 
accrued,  at  the  time  when  such  person,  having  been  in  possession  of 
the  Und,  or  in  receipt  of  the  profits  of  it,  shall  have  discontinued  soefa 
possession  or  receipt  And,  in  s.  1,  there  is  an  enumeration  of  the 
several  classes  or  individuals,  to  whom  the  word  < person'  shall 
extend.  The  first  question  is,  therefore,  whether  the  Grown  he  a 
person,  within  the  meaning  of  that  first  section;  and  secondly,  if  ao^ 
whether  the  intrusions  on  the  Grown  relied  on  show  a  discontinuanoe 
of  possession,  within  the  meaning  of  the  third  seotion.  Now  it  is 
settled  law  (a)  that  the  possession  contemplated  by  this  Act,  except  in 
cases  under  sect.  15,  is  an  actual  or  bare  possession  merely.  In  other 
words,  any  possession  for  twenty  years,  whether  adverse  or  not, 
(other  thui,  of  course,  a  possession  l^  a  tenant,  or  a  person  acknow- 
ledging himself  to  have  no  title,)  is  effectual.  So  that,  if  the  first 
question  be  decided  in  the  affirmative,  the  consequences  may  be  fatal 
in  this  colony  to  very  many  titles. 

(a)  See  3  A.  &  E.  es,  2  M.  ft  W.  894,  and  3  P.  ft  D.  639. 
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We  adhere,  however,  to  the  opinion  ezpfesBed  by  this  Oovrt  in  the  i84». 

oaae  cited,  that  the  word  •♦peiBon*  does  not  indude  the  Grown.  If  it  S^^T^^ 
doefl^  the  Queen,  (rappoaing  the  Grown  to  be  itself  able  to  ane)  cannot,  Witaos 
oven  by  expreea  words,  enable  her  grantee  to  enforce  poaaearion,  after  inn. 
the  twenty  years;  althongh  herself  not  barred  for  sixty  years.  But, 
secondly,  if  the  word  penmi  indndes  the  Grown,  in  cases  where  it  is 
claimed  under,  the  word  must  indude  the  Grown  where  it  is  the  party 
claiming:— and  then  the  enactment  amounts  to  this,  that  the  Crown 
cannot  make  an  entry  or  distress,  or  bring  an  action  to  recoYcr  land 
except  within  twenty  years.  In  each  of  these  respects,  the  prerogative 
would  be  effected  and  impaired  without  express  words,  and,  in  the 
latter,  a  new  statute  of  limitations  be  introduced,  without  anything  do* 
noting  an  intention  to  repeal  the  statute,  which  fixes  the  period  at 
sixty  years.  Under  that  statute,  too,  the  possesdon  rdied  on  against 
the  Grown  must  be,  (as  we  apprehend  is  also  the  case  under  the 
statute  of  21  Jac  L,  a  14)  an  advene  possesdon.  That  statute  of  James, 
therefore,  which  clearly  contemplates  suits  by  the  Grown  after  twenty 
years,  would  in  effect  equally  be  repealed.  Gr,  if  the  Grown  be  not 
barred  by  twenty  years,  this  objection  then  remains— that  although  its 
grantee  cannot  directly  sue,  he  may  indirectly  do  so  by  inducing  the 
Grown  to  sue  for  him;  which  would  defeat  the  enactment  altogether. 
The  case  is  reduced,  therefore,  to  this  absurdity ;  that  dther  the  word 
person  means  the  Grown  in  one  part  of  a  sentence,  and  does  not  in  the 
other,~aad,  if  this  be  the  true  construction,  then  the  enactment  may, 
in  cases  of  this  kind,  be  easily  rendered  a  dead  letter,— or,  if  the  word 
includes  the  Grown  throughout,  then  the  Grown  is  barred  by  a  mere 
possesdon,  of  any  kind,  for  twenty  years— instead  o(  aa  is  dearly  taken 
to  be  the  law  in  Doe  v.  Roberts^  by  an  adverse  possesdon  of  not  less 
than  sixty.  Independently  of  these  condderations,  we  think  that  the 
reason  of  the  thing,  and  the  whole  scope  and  tenor  of  the  three  sections, 
as  well  as  the  description  of  the  parties  given  in  the  first  section,  who 
are  induded  in  the  word  person,  all  strongly  show  that  the  Grown  is 
not  so  induded. 

The  case  has  been  argued  with  much  ability  and  learning;  but,  after 
foil  oondderation,we  are  of  opinion  that  our  judgment  on  all  the  points 
must  be  for  the  plaintiff. 
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28  J1U7, 1882. 

(b)  A  pailj  who 
applies  for  per- 
miflttoD  to  file  a 
UllofnYlewon 
tbe  ground  of 
having  disoover- 
ed  newevldenoe, 
moat  ahow  that 
the  matter  ao 
dlaooTvred  haa 
come  to  the 
knowledge  of 
hlmaelf  orhia 
agenta,  for  the 
lint  time  alnoe 
the  period  at 
whioh  he  ooold 
have  made  nae  of 
it  in  the  eoit,  and 
that  it  ooold  not 
with  reaaonable 
dlllgenoe  have 
been  discovered 
sooner ;  and  that 
the  evidence  la  of 


IfH  had  been 
bioaght  forward 
in  the  anit,  it 
might  have 
altered  the 


An  ai^lioatlon 
to  review  the 
report  of  a 
"       riaopento 


tlons,  on  the 
gronnda  of 
woonveE 


and  hardship, 
whioh  can  be 
nrged  againat  an 
appUoauon  to 
review  a  decree. 
•  Vic..  No.  8.  a. 
IS,  which  enacts 
that  the  decree 
or  order  of  the 
Ml  Ooort,  on  an 
appeal  fhnn  the 
IrtmaiT  Jndge 
except  oy  an 
appeal  to  tbe 
iTivy  Gonncft 
"shall  be  con- 
dnsive  and 
final,"  onlj 
means  that  snch 
order  shall  be 
iinal  and  con- 
dnsivein  the 


order  of  the 
House  of  Lords 
affirming  a  decree 
in  Chancery  is 
in  EngUnd 
final  uid  oon- 
clQsive,  and  does 
not  predode  a 
bill  of  review. 


HoBKoro  againd  Tbukt  (a). 

rI8  was  an  appeal  to  revene  an  oider  made  by  the  Supreme  Court 
of  the  colony  of  New  South  Wales,  reveniag  an  order  made  by  the 
P/imary  Judge  in  equity  of  the  said  Court,  in  a  suit  of  Terry  tmd 
othen  ▼.  Hoiking  and  oUier$  by  original  bill,  and  Terry  and  oihen  t. 
Terry  and  athere  by  bill  of  revivor  and  supplement,  whioh  suit  was  in- 
stituted for  the  purpose   of  establishing  the  will  of  Samnd  Terr^, 
deoeased,  and  three  codioils  thereto,  and  of  oarrying  the  trusts  theicof 
into  exeoution,  and  of  haying  partition  made  of  the  real  estates  thereby 
devised.    The  question  to  be  decided  was,  whether  the  Master  of  the 
said  Court  should  review  a  report  made  by  him  on  an  inquiry  ss  to 
what  part  of  a  certain  farm,  called  Terry*»  Meadows,  was  included  in 
and  formed  part  of  the  residuary  estate  of  the  said  Samud  Terry  de- 
vised by  his  will,  fresh  evidence  on  the  subject  having  been  discovered 
since  the  report  was  made,  and  the  cause  not  having  been  heard  on 
further  directions.    The  will  of  the  said  Sammel  Terry  was  dated  the 
25th  October,  182i,  and  the  testator  thereby  specifically  advised  oeitsin 
portions  of  bis  real  estate  in  manner  therein  mentioned ;  and  he  devised 
unto  his  son,  Edward  retry,  his  several  estates  and  lands  situate  at 
the  Five  Isknds,  Bathurst,  and  the  Devil's  Back  or  Eastern  Creek  re- 
spectively;  also  his  estates  called  Boxhill  and  Mount  Pleasant,  and 
all  and  singular  other  his  messuages,  farms,  land,  and  hereditamentB 
of  every  description  not  thereinbefore  disposed  of  by  him,  and  where- 
soever situate,  lying  and  being,  and  whether  in  poasession,  reverBioD, 
remainder,  or  expectancy,  to  hold  the  same  unto  his  said  son,  Edward 
Terry,  and  the  heirs  of  bis  body  for  ever.    The  testator  duly  made  and 
published  a  codicil  to  the  said  will,  dated  the  25th  October,  1825,  bat 
it  is  unnecessary  to  state  the  same.    The  testator  duly  made  and  pub- 
lished a  second  oodicil  to  the  said  will,  dated  the  1st  February,  1834, 
and  he  thereby  ratified,  republished*  and  confirmed  his  said  will  in 
every  respect,  except  where  the  same  was  thereby  altered  or  revoked, 
but  it  is  unnecessary  to  state  further  tbe  contents  of  such  second 
oodicil.    The  said  testator  duly  made  and  published  a  third  oodieil  to 
his  said  will,  dated  the  5th  July,  1836,  and  thereby  altered  the  dispo- 
sition of  certain  portions  of  his  real  estate  made  by  his  said  will  and 
the  second  codicil  thereto ;  und  the  said  third  oodicil  then  proceeded  as 
follows;  that  is  to  say— *' And  whereas  by  my  said  will  or  codioil,or 
one  of  them,  I  did  give  and  bequeath  all  my  real  estate  (not  specifically 
otherwise  disposed  oQ  to  the  trustees  therein  named,  upon  tmst  for 
my  said  son,  Edward  Terry,  for  life,  and  at  his  decease,  to  the  heirs  of 
his  body,  if  any,  and  fidling  his  issue,  to  my  own  right  heirs ;  now,  I 
hereby  revoke  and  annul  such  part  of  my  said  bequest  as  relates  to  my 
own  right  heirs,  and  I  do  hereby  give,  devise,  and  bequeath  tbe  same 
real  estate,  in  the  event  of  my  said  son's  death  without  issue,  to  all  the 
children  of  John  Terry,  of  Boxhill,  and  of  my  nephew,  John  Terry 

(a)  Before  T^nl  CkOmtford,  Lord  Kingtdown,  and  Sir  John  Taylor  Ookridge. 
h)  The  Btateraent  of  the  caae  Is  taken  from  8  Jnrift  N.S.,  878. 
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Hmghei,  and  of  my  daughter,  *  JforlAa  FoOowe  Hotking,  who  ahall  bo  i862. 

tiua  living,  shaie  and  share  alike,  as  tenants  in  common ;  and  I  direct  hobkivo 
my  said  trastees,  and  the  survivor  of  them,  and  the  heirs  and  assigns 
of  sadh  survivor,  upon  such  event,  to  convey  the  said  estate  unto  and  to 
the  use  of  such  the  children  of  John  Tarry,  John  Terry  HvghtB^  and 
Martha  Fosdovoe  Hoiking  accordingly."  The  testator  died  soon  after 
the  date  of  the  said  third  codicil,  withont  having  altered  or  revoked  his 
will,  or  the  codicils  thereto,  except  as  the  will  was  altered  by  the  said 
codioils  respectively,  and  as  the  former  of  such  codicils  was  altered  by 
the  latter  of  them.  In  the  month  of  November,  1838,  the  testator's 
SOD,  Edtoard  Terry,  died  withont  issue,  and  at  his  death  the  above- 
named  appellant,  Martha  Foxlow  HoMng,  the  wife  of  John  Hosking, 
became  the  heiiess-at-law  of  the  said  testator.  At  the  time  of  the 
death  of  the  said  Edward  Terry  there  were  living  three  children,  and 
no  more,  of  John  Terry,  of  Boxhill,  named  in' the  said  third  oodioil: 
that  is  to  say,  Samuel  Henry  Terry,  BoteUa  Lwfy  Terry,  and  Biohard 
Route  Terry;  and  there  weie  then  living  six  children,  and  no  more,  of 
the  said  testator's  nephew,  John  Terry  Hughe$;  that  is  to  say,  EOen 
BoeeUa,  the  wife  of  Samuel  Terry  Hughes,  Samuel  Hughes,  PrieoiUa 
Hughes,  StOner  MatOda  HoMng  Hughes,  Ann  Elisabeth,  the  wife  of 
George  Patriek,  and  MaHha  Theresa  Hughes.  The  appellant  Martha 
Foxlowe  Hosking  had  no  child  living  at  the  death  of  the  said  Edwurd 
Terry,  The  said  Rotetta  Luey  Terry  died  an  infant,  leaving  the 
respondent  Samud  Henry  Terry,  her  eldest  brother  and  heir-at-law. 
The  said  Martha  Theresa  Hughes  died,  leaving  her  father,  John  Terry 
Hu^ies,  her  heir-at-law,  and  his  estate  was  afterwards  placed  under 
sequestration,  in  the  hands  of  the  Chief  C<Mnmismoner  of  insolvent 
estates  in  the  said  colony;  and  trustees  of  the  said  insolvent  estates 
were  duly  appointed,  who  sold,  and  conveyed,  and  assigned  all  the  in- 
solvent's estate  and  effects  to  the  respondent  John  Stirling,  as  Chairman 
of  the  Bank  of  Australia,  and  he  was  made  a  party  to  the  said  suit  by 
the  aforesaid  bill  of  revivor  and  supplement  A  portion  of  the  real 
estate  of  the  testator  consisted  of  a  fistrm,  called  Terry's  Meadows;  and 
a  question  having  arisen  as  to  what  part  of  the  said  Hum  was  included 
In  and  formed  part  of  the  testator's  residuary  real  estates  and  passed  by 
the  devise  contained  in  his  will  of  his  residuary  real  estates,  it  was,  by 
an  Older  made  in  the  said  suit  by  the  Primary  Judge  in  equity  of  the 
aaid  Supreme  Court,  on  the  Ist  May,  1852,  ordered  (amongst  other 
things),  that  it  should  be  referred  to  the  Master  in  equity  to  inquire  and 
asoertain  what  part  of  the  said  estate  or  farm,  called  Terry's  Meadows, 
was  included  in,  and  formed  part  of,  the  residuary  estate  of  the  said 
Samuel  Terry.  The  Master,  by  his  report,  dated  the  11th  March,  1858, 
found  (amongst  other  things),  that  the  said  estate,  called  Terry's 
Meadows,  was  situated  at  Illawarra,  in  the  0()unty  of  Camden,  and  con- 
tained 4100  acres  of  land,  or  thereabouts,  and  that  part  thereof,  eon* 
taining  2000  acres,  was  granted  to  the  said  testator  Samuei  Terry  and 
his  heirs,  by  his  Excellency  the  Governor  of  the  oolony  of  New  South 
Wales,  by  deed-poll,  under  the  seal  of  the  said  colony,  dated  the  9th 
January,  1821;  and  that  further  part  thereof,  containing  700  acres, 
was,  by  a  deed-poll,  under  the  seal  of  the  said  oolony,  dated  the  24th 
January,  1817,  granted  by  the  said  Governor  of  the  said  oolony  to 
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1862.  Andrmo  AUan  and  his  heirs;  and  hf  virtue  of  a  deed-poll,  dated  tiie 

IGth  Maioh,  1822,  under  ihe  hand  and  seal  of  the  said  Andrew  AUm, 
became  vested  in  the  said  testator,  Samud  Terry  and  his  heirs,  and  that 
the  remainder  of  the  said  estate^  containing  1400  aores,  vas,  by  a  deed- 
poll,  under  the  seal  of  the  said  colony,  dated  the  1st  May,  1838,  gnnted 
by  his  Exoellency,  the  Governor  of  tiie  said  ookmy,  nnto  John  Pond  and 
his  heirs;  and  that,  by  indentnre  of  release,  dated  the  2nd  Angsst, 
1885,  made  between  the  said  John  Patd  and  Temped  MwrgairtA  his  wifb 
of  the  one  part,  and  the  said  testator  Sawwi  Terry  of  the  other  psit, 
the   said   parcel  of  land,  containing  1400  acres,  was  conveyed  and 
assured  nnto  the  said  testator  and  his  heirs;   and  the  said  Master 
certified   that  the  two  firstly-mentioned  parcels  of  land,  o(Bnpnsing 
2000  acres  and  700  acres  respectively,  and  no  other  part  of  the  eaid 
estate  of  Terr^e  Meadows^"  were  included  in,  and  formed  part  of;  tiie 
residuary  estate  of  the  said  testator  8amud  Terry.    On  the  21st  Msroh, 
1858,  exceptions  were  taken  by  the  respondents  to  the  said  report,  for 
that  the  eaid  Master  had,  in  and  by  his  said  report  (amongst  other 
things),  certified  that  the  two  firstly  therein-described  paioels  of  land, 
comprising  2000  acres  and  700  acres  respectively,  or  thereabouts,  and  no 
other  part  of  the  said  estate  of  Terr^fe  Meadows,  were  included  in,  and 
formed  part  of,  the  residuary  estate  of  /Samuel  Terry.     The  said  es- 
coptions  were,  by  an  order  dated  the  27th  August,  1858,  overruled  by 
the  Primary  Judge  m  equity  of  the  said  Court,  and  the  respondents 
appealed  to  the  Supreme  Court  against  the  said  order  of  the  87tb 
August,  1858,  but  the  same  was  on  the  12th  October,  1853,  affirmed  by 
the  Chief  Justice  and  puisne  Judges  of  the  said  Supreme  Court,  wifli 
costs   to   be  paid  by  the  said  last-mentioned  respondents.     The  re- 
spondents appealed  to  Her  Majesty  in  Council  from  the  aforesaid  order 
of  the  Supreme  Court,  and  in  their  case  in  the  said  appeal  it  was  stated, 
that  after  the  date  of  the  second  codicil  to  the  said  will,  and  in  the 
month  of  August,  1885,  the  testator  purchased  the  aforesaid  pieoe  of 
land,  containing  1400  acres,  and  that  the  third  codicil  to  the  said  will 
did  not  mention  the  said  piece  of  land.     The  last-mentioned  appeal  wee 
heard  on  the  15th  July,  1856,  when  the  same  was  dismissed,  with  ooeta. 
The  only  evidence  of  the  title  of  the  testator  to  the  said  1400  aores  of 
and  adduced  before  the  Master  consisted  of  the  deeds  mentioned  in  his 
report;  and  at  the  time  he  made  his  report,  and  from  that  time  until 
such  discovery  of  an  earlier  title  was  made  as  hereinafter  mentioned, 
it  was  believed  by  the  respondents  and  all  the  parties  to  the  sud  oaii8e» 
that  it  was  only  by  virtue  of  a  certain  indenture  of  release  of  the  Snd 
August,  1885,  that  the  said  testator  had  become  entitled  to  the  sud 
1400  aores  of  land,  and  that  he  had  not  acquired  the  same,  or  any  part 
thereof^  or  any  title  thereto,  previously  to  the  date  of  the  said  indenton 
of  release;  and  the  exceptions  to  the  said  report,  and  the  appeal  to  the 
Supreme  Court  against  the  order  confirming  the  same,  and  the  sahie- 
quent  appeal  to  Her  Majesty  in  Council,  were  argued  and  decided 
entirely  upon  the  assumption  that  such  was  the  Ihct     In  the  monfii  of 
January,  1858,  the  solicitor  of  the  respondents  accidentally  diecoveied 
ftirther  evidence  of  the  titie  of  the  said  testator  to  the  said  1400  aciei 
of  land,  which  shewed  that  the  said  testator  was  entitied  thereto  some 
time  prior  to  the  IGth  February,  1828,  and  before  the  date  of  the 
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seoond  oodioii  to  his  said  will,  by  which  the  tcBtator  ratified  and  re-  isea. 

publiflhed  his  said  wilL  This  eyidenoe  consisted  of  a  deed-poll  or  ^qoeixq 
power  of  attorney,  dated  the  16th  Febraary,  1828,  whereby  the  said 
Jdkn  Paul,  to  whom  the  said  1400  acres  of  land  were  granted,  as  in  the 
said  Master^s  report  is  mentioned,  appointed  George  Paul  as  his 
attorney*  to  exeoate  a  oonveyanoe  of  the  said  1400  acres  of  land  to  the 
testator,  his  heirs  and  assigns;  and  in  the  said  deed  it  is  recited  that 
the  testator  had  then  some  time  since  porohased  the  said  1400  acres  of 
land  of  the  said  John  Paid  for  the  sum  of  £250,  which  had  been 
actually  paid,  and  the  said  John  Paul  in  the  said  deed  acknowledged 
the  receipt  thereof.  The  respondents  had  also  since  their  aforesaid 
appeal  to  Her  Majesty  in  Gonncil  was  dismissed,  as  hereinbefore 
mentioned^  for  the  first  time  discovered,  that  althoogh  no  conside- 
ration is  expressed  in  the  grant  from  the  Grown  to  the  said  John  Paul, 
of  the  said  1400  acres  of  land,  yet,  that  prior  to  the  sale  thereof  by  the 
said  John  Paul  to  the  testator,  and  the  issuing  of  the  grant  to  the  said 
John  Paulj  he  had  a  promise  from  the  Crown  of  a  grant  of  the  said 
1400  acres  of  land  in  another  colony,  which  were  released  or  re- 
linquished by  the  said  John  Paul  to  the  Grown.    On  the  12th  August, 

1859,  the  respondents  prefened  their  petition  to  the  Supreme  Oourt  of 
the  said  colony  for  leave  to  file  a  supplemental  billy  in  the  nature  of  a 
biU  of  review,  or  such  other  IhU  as  the  said  Court  might  direct,  for  the 
purpose  of  putting  in  issue  the  matter  hereinbefore  stated  with  respect 
to  their  titie  to  the  said  land,  as  forming  part  of  the  testator's  residuary 
estate,  or  that  it  might  be  referred  back  to  the  Master  in  equity  of  the 
said  Court  to  review  the  said  report,  and  that  the  said  Blaster  might 
bo  directed  to  receive  the  said  deed-poll  of  the  16th  February,  1828,  in 
evidence  in  support  of  the  testator's  title  to  the  said  1400  acres  of  land, 
with  such  ftirther  evidence  in  support  thereof  as  the  respondentB  might 
adduce.  The  petition  was  heard  before  the  Primary  Judge  in  equity 
of  the  said  Court,  who  dismissed  the  petition,  with  costs.  The  re- 
spondents preferred  a  petition  of  appeal  to  the  Supreme  Court  against 
this  order,  and  their  said  appeal  was  heard  on  the  2nd  December,  1859 ; 
and  by  the  order  made  on  the  hearing  thereof,  and  dated  the  12th 
January,  1860  (being  the  order  forming  the  subject  of  the  present 
appeal),  it  was  ordered  that  the  said  order  of  the  Primary  Judge  should 
be  reversed.  The  appellants  appealed  to  Her  Majesty  in  Gouxusil  from 
the  said  order  of  the  12th  January,  1860. 

Sir  Hugh  Gainu,  Q.  C,  and  Edbhouee,  for  the  appellants. 

The  SolUcUor-Qeneral  (Sir  BoundeU  Palmer,  Q.  C.)  and  Diokinwn,  for 
tho  respondents. 

The  following  books  and  cases  were  referred  to:— Mltf.  PI.  102  et 
seq.,  did  ed.;  1  Swanst  156;  Dan.  Ch.  Prac.;  McNeiU  v.  CahtU  (a); 
Hughes  and  other  $  v.  Hoeking  and  others  (&);  and  Young  v.  KeigMy  (c). 

Lord  EiNOBOOWN  delivered  the  judgment  of  their  Lordships  :— 

This  case  oomos  before  us  upon  an  Appeal  against  an  Order  of  the 
Supreme  Court  of  Kew  South  Wales,  dated   the  12th  of  January, 

1860,  directing  tho  Master  of  the  Court  to  review  a  Report  made  by 
(a)  3  BUgfa,  asT.  (&)  U  Moo.  P.  C.  1.  (e)  16  Veo.  848. 
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1862.  bim  on  the  11th  of  March,  1853.    By  that  Beport  he  found,  in  efSaci, 

HoBKoro        *^**  certain  lands  called   Dlawams  oontaining  1400  aww,  had  not 
,^v.^  passed  nnder  a  deyise  made  by  a  testator  of  his  lendnary  real  estates. 

Samud  Terry,  the  testator  in  qnestion,  by  a  oodicQ  to  his  will,  which 
codicil  was  dated  on  the  Ist  of  Febmaxy,  1834,  after  making  some 
specific  devises,  devised  all  the  residue  of  his  real  estates  to  trasten 
upon  certain  trusts  for  the  benefit  of  his  son,  Edward  Tmrjf^  and  his 
issue,  and  for  de&ult  of  such  issue,  to  the  testator^s  right  hein. 

On  the  5th  of  July,  1836,  he  made  another  codicil,  by  whidi  be  re- 
voked the  trust  in  favour  of  his  right  heiis,  and  directed  his  trasteeB, 
in  the  event  of  his  son's  death  without  issue,  to  convey  the  lesiduftry 
estates  so  given  to  them  to  all  the  children  of  John  Terry,  of  Jciku  IVny 
Hughes,  and  of  ilfarf^  FoxUno  Hotkingy  who  should  be  then  living,  sbsie 
and  share  alike. 

The  testator  died  in  February,  1888,  and  his  son  died,  without  ime, 
in  November,  1838. 

At  this  time  there  was  no  child  living  of  Mrs.  Hosking ;  there  woe 
three  children  of  John  Terry,  and  six  chDdien  of  John  Terry  Eh^m. 

The  testator's  son,  Edward  Terry,  was  his  heir^at-Iaw,  and  on  Edward 
Terras  death  the  present  appellant,  Mrs.  EoAing,  became  his  heir,  and 
the  heir  of  the  testator. 

On  the  16th  of  February,  1840,  the  three  children  of  Jckn  Terry,  all 
then  infants,  filed  their  biU  in  the  Supreme  Court  of  New  South  Wales 
against  Mrs.  Hoeking  and  her  husband,  and  against  the  devisees  in  trust 
under  the  will  and  oodidls  of  the  testator,  and  against  the  six  children  of 
John  Terry  Htighee. 

The  bill  prayed  that  the  will  might  be  established,  and  the  trosts 
carried  into  execution;  that  it  might  be  referred  to  the  Master  to 
inquire  into  the  real  estates  to  which  the  plaintiiBi  and  the  children  of 
Jckn  Terry  Hughes  were  entitled,  and  that  a  partition  might  be  made 
of  the  estates. 

To  this  bUl  a  schedule  was  attached,  oontaining  a  list  of  the  estatea 
of  which  the  testator  was  said  to  have  died  seized.  This  schedule,  how- 
ever,  is  omitted  in  the  copy  of  the  bill  sent  over  to  us. 

It  may  bo  collected  from  the  frame  of  the  bUl  that  some  of  the 
estates  were  supposed  not  to  have  passed  by  his  testamentary  dit- 
poeitions. 

By  a  decree  dated  the  30th  of  September,  1842,  the  will  and  oodid] 
were  established,  and  the  trusts  were  ordered  to  be  carried  into  exo- 
oution ;  and  it  was  referred  to  the  Master  to  inquire  and  report  to  whi<^ 
of  the  several  real  estates  in  question,  and  capable  of  being  made  the 
subject  of  partition,  the  plaintiffs  and  the  infant  defendants  were  en- 
titled, and  their  respective  shares  and  interests  therein. 

Great  delay  seems  to  have  occurred  in  the  prosecution  of  this  decree. 
Various  transmissions  of  interest  in  the  subject  of  the  suit  todc  place  hj 
death  and  otherwise. 

In  the  year  1852,  a  question  having  arisen  between  the  parties 
whether  the  whole  or  only  a  portion  of  an  estate  called  Ten/s 
Meadows  belonging  to  the  testator  at  his  death,  had  passed  to  his 
devisees,  an  order  was  made  by  the  Court,  on  the  Ist  of  May,  185S; 
by  which  it  was  referred  to  the  Master  to  inquire  what  part  of  the 
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estate  or  farm  called  Terry's  Meadows  was  included  in  and  formed  part  isea. 

of  the  residuary  estate  of  the  testator  so  doYisod.  Hoskiwq 

It  appeared  in  evidence  before  the  Master  that  a  portion  of  the  farm         tkret. 
called  Terry's  Meadows  had  been  conveyed  to  the  testator  before  the 
date  of  his  will,  and  that  other  parts,  oonsisting  of  the  1400  acres  now 
in  dispute,  had  been  granted  to  John  Tavil  on  the  1st  of  May,  1833,  and 
had  been  conveyed  by  him  to  the  testator  on  the  2nd  of  August,  1835. 

On  this  evidence  the  heir-at-law,  Mrs.  Hosking,  contended  tbat  the 
testator,  when  he  made  the  codicil  of  1834,  had  no  devisable  interest  in 
the  1400  acres,  and  that  the  codicil  of  1836  only  extended  to  the  same 
estates  which  had  been  previously  devised  by  the  codicil  of  1834 ;  that 
the  land  in  question,  therefore,  had  not  passed  to  the  devisees,  and  that 
she,  as  heir-at-law,  was  entitled  to  it. 

The  Master  adopted  this  view,  and  made  his  report  accordingly  on 
the  11th  March,  1853,  finding  that  the  1400  acres  were  not  included  in 
the  residnaiy  devise. 

To  this  Beport^  as  regards  the  facts  found  in  it,  no  objeetion  was 
made  by  either  party,  but  it  was  aigued  by  the  parties  interested  in 
the  devised  estate,  that  the  codicil  of  1836  extended  the  residuary 
devise  to  all  the  estates  of  which  the  testator  was  seized  at  the  time 
when  it  was  made.  A  general  exception  was  taken  to  the  Report  in- 
sisting that  the  Master  ought  to  have  found  the  whole  of  Terry's 
Meadows  to  be  part  of  the  residuary  estate  of  the  testator. 

On  the  27th  August,  1853,  that  exception  was  overruled  by  the  Primary 
Judge  in  Equity. 

From  this  decision  there  was  an  appeal  to  the  Judges  of  the  Supreme 
Court,  who  affirmed  it  by  an  Older  dated  the  12th  October,  1853. 

From  the  decision  of  the  Supreme  Court  there  was  an  appeal  to  Her 
Majesty  in  Council,  who  was  pleased  to  affirm  the  sentence  complained 
of  by  Order  dated  the  28th  July,  1856. 

At  length,  eighteen  years  after  the  accmer  of  their  title,  and  sixteen 
years  after  the  institution  of  the  suit,  the  title  of  the  appellants  to  the 
disputed  lands  was  established,  and  they  were  let  into  possession. 

On  the  12th  August,  1859,  the  present  respondents,  who  represent 
three  of  the  shares  of  the  estates  devised  by  the  codicil  of  1834,  pre- 
sented their  petition  to  the  Court,  stating  that  they  had  discovered  new 
evidence  of  the  title  of  the  testator  to  the  disputed  lands,  and  praying 
that  they  might  be  at  liberty  to  file  a  supplemental  bill  in  the  nature 
of  a  bill  of  review  for  the  purpose  of  putting  in  issue  the  supplemental 
matter  so  discovered,  or  that  it  might  be  referred  back  to  the  Master  to 
review  his  report  of  the  11th  March,  1853,  and  to  receive  further  evi- 
dence in  support  of  the  respondents'  claim. 

The  original  petition  for  this  purpose  was  dismissed  by  the  Primary 
Judge,  a  further  petition  was  presented,  which  was  heard  by  the  full 
Court,  and  on  the  12th  January,  1860,  an  Order  was  made  that  the 
Master  should  review  his  Beport,  and  this  is  the  Order  now  under 
appeal. 

Before  we  examine  the  merits  of  the  particular  case,  it  will  be  con* 
venient  to  state  the  principles  by  which  we  conceive  that  our  deoidon 
must  be  governed. 
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1863.  Wo  will  ooDBider,  first,  the  rules  established  with  respect  to  hills  of 

HoBKixo  review,  and  then  deal  with  the  di£krence  whioh  is  saggested  to  exiik 
between  that  course  of  proceeding  and  the  review  of  a  Beport 

The  rule  which  we  collect  from  the  cases  dted  in  the  argnmeDi  is 
this :  that  the  party  who  applies  for  permissioii  to  file  a  bill  of  review, 
on  the  groand  of  haying  discovered  new  evidence,  most  show  that  the 
matter  so  discovered  has  come  to  the  knowledge  of  himself  and  of  his 
agents  fbr  the  first  time  since  the  period  at  which  he  could  make  uae  of 
it  in  thto  suit,  and  that  it  could  not,  with  reasonable  diligence,  have 
been  discovered  sooner;  and  secondly,  that  it  is  (tf  such  a  chancier, 
that  if  it  had  been  brought  forward  in  the  suit,  it  might  probably  have 
altered  the  judgment 

We  may  observe  with  respect  to  the  rules  to  which  we  were  raferred 
in  the  argument  as  laid  down  by  Lord  Bede^ddle  in  the  case  of  BieNedl 
V.  Cdhm  (aX  that  we  do  not  find  any  observations  to  the  effect  of  thoee 
rules  attributed  to  Lord  Bedesddle  in  his  Beport  They  appear  to  be 
the  reporter's  own  note  of  what  he  considerB  to  have  been  establiahed 
by  the  decision.  Unfortunately,  the  aoonracy  of  the  reporter  is  by  no 
means  proportioned  to  the  extraordinary  learning  and  ability  of  the 
Judges  whose  decisions  he  reports. 

If  the  rules  as  to  bUls  of  review  be  such  as  we  have  stated,  is  there 
any  distinction  to  be  made  in  this  case  on  the  ground  that  the  appli- 
cation is  to  review  a  Beport?  The  authorities  upon  the  sulgect 
generally  are  collected  in  the  note  to  1  StoansUm  156,  and  2  DanuPi 
PraeUoBy  to  whioh  we  were  referred  in  the  argument.  Somotiiing 
must  depend  upon  the  nature  of  the  Beport,  and  the  oircumstaQoeB  of 
each  particular  case. 

In  this  case  the  question  decided  upon  the  Beport,  was  the  sub- 
stantial question  in  the  cause,  and,  as  far  as  we  are  aware,  the  onlj 
question  in  dispntcb  It  was  the  subject  of  long  litigation  and  repeated 
decisions,  and,  finally,  of  a  decision  1^  Her  Majesty  in  GounciL  It 
appears  to  us  that  an  attempt  to  review  it  is  open  to  all  the  objeotions 
on  the  ground  of  inconvenience  and  hardship  which  could  be  uiged 
against  such  an  application  if  it  were  attempted  to  review  a  decree. 

The  question  then  is,  whether  the  petitioners  in  the  Court  below 
brought  themselves  within  the  rules  to  which  we  have  adverted  as 
necessary  conditions  of  their  suocess ;  whether  they  showed  that  the 
now  evidence  which  they  tendered  was  such  as,  if  produced  before, 
might  probably  have  altered  the  judgment,  and  that  such  evidenoe 
could  not,  with  reasonable  diligence,  have  been  produced  on  the 
original  inquiry. 

The  object  of  the  evidence  is  to  show  that,  although  the  testator  had 
not  a  legal  interest  in  the  lands  till  1835,  yet  that  he  had  an  equitable 
interest  in  them  in  1834,  when  the  codicil,  under  which  the  petitiancD 
claim,  was  made,  and  had,  therefore,  the  power  of  devising  them. 

To  prove  this  important  feet,  they  produce  a  power  of  attorney  dated 
the  16th  February,  1828,  purporting  to  be  signed  and  sealed  by  M» 
Paulj  the  vendor  in  the  conveyance  of  1835.  This  power  of  attorney 
recites  that  the  Governor  of  the  colony  had  some  time  since  granted  to 

(a)  3  Bllgb,  328. 
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hin^  Pofii^  1,400  acres  of  land,  and  that  the  land  had  been  chosen  and  isea. 

measured  by  the  Soryeyor-GenenJ  of  the  oplony,  in  the  district  of        hoskihq 
niawarra,  bounded  by  tiie  lands  of  Mr.  Jchn  Terry  HughM  and  Mr.         ^  ▼. 
Samuel  Terry,    It  then  recites  that  the  said  Bamud  Terry  some  time 
since  purchased  the  said  grant  or  parcel  of  land  of  him,  John  Paul^  for 
the  sum  of  £250,  and  actually  paid  over  to  him  the  said  sum,  the 
receipt  whereof  he  thereby  aclmowledgee ;  and  the  deed  then  appoints 
Cfeorge  Paulj  of  Sydney,  gentleman,  the  attorney  of  John^  to  execute  all  ' 
necessary  conveyances  to  Sanmel  Terry,  and  sign  all  proper  receipts  for 
the  purchase  money. 

It  is  admitted  that  the  land  described  in  this  instrument  is  the  same 
with  that  which  is  now  in  dispute. 

The  land  Ib  described  as  haying  been  at  that  time  granted  to  Pattl, 
It  was  not  in  fact  granted  till  May  1,  1883,  but  the  grant  states  it  was 
made  in  pursuance  of  a  promise  made  on  the  16th  of  May,  1823,  to 
grant  600  acres  of  land,  and  of  a  promise  made  on  the  4th  of  June, 
1824,  to  grant  800  acres.  It  is,  therefore,*  possible  that  some  transac- 
tion with  respect  to  a  purchase  of  the  lands  mentioned  in  the  power 
may  have  taken  place. 

It  is  very  doubtful,  however,  whether  at  the  date  of  this  power  John 
Pavi  had  any  interest  in  these  lands  which  he  could  part  with.  We 
have  looked  carefully  through  the  Land  Begulations  issued  for  this 
colony,  which  were  laid  before  the  House  of  Ck>mmon8  in  1832.  The 
instructions  from  the  Crown  to  the  Governor  of  the  colony  are  dated 
in  February,  1821,  and  the  earliest  regulation  which  we  find  issued  is 
dated  in  November,  1823,  between  the  dates  of  the  two  promises 
refened  to  in  the  grant,  and  one  of  the  conditions  to  be  contained  in 
ail  grants  is  that  the  grantee  shall  not  voluntarily  alienate  the  same 
land,  or  any  part  thereof,  within  the  term  of  five  years  unless  in 
exchange  for  other  lands.  Whether  the  particular  lands  to  satisfy  the 
promises  of  600  acres  and  800  aorea  had  been  set  out  in  1828,  seems 
very  doubtful;  and  it  is  still  more  doubtftil  whether  Paul  had  the 
power  of  assigning  or  Terry  of  purchasing,  at  the  date  of  the  contract, 
any  such  interest  as  is  mentioned  in  the  deed  poll.  From  the  14th 
section  of  the  Colonial  Statute  <<  Title  to  Land  Act  of  1858,"  it  may  be 
inferred  that  a  mere  promise  of  land  from  the  Crown  was  not  considered, 
previously  to  that  Act,  to  eontei  any  devisable  interest  on  the  person  to 
whom  such  promise  was  made. 

The  deed  poll  is  by  no  means  of  itself  sufiSdent  to  prove  the  alleged 
purchase;  it  obviously  was  prepared  to  meet  a  state  of  things  which 
did  not  exist  at  its  date.  It  recites  that  a  grant  had  been  made  of  the 
lands,  and  it  was  executed  apparently  in  order  to  provide  for  the  event 
of  Paul  being  absent  from  the  colony  when  it  was  to  be  acted  upon, 
and  it  might  well  recite  the  state  of  circumstances  which  would  exist 
when  it  was  acted  upon,  up  to  which  time  it  was  of  no  avail. 

In  fact  it  never  was  acted  upon,  and  there  is  no  proof  that  it  was 
ever  delivered  to  Terry »  If  it  had  been  intended  to  enable  Terry  to  obtahi 
a  conveyance  of  the  estate  at  any  time  after  the  grant  should  have  been 
made,  it  would  have  most  probably  appointed  some  relation  or  agent  of 
the  purchaser,  and  not  of  the  vendor,  to  complete  the  transaction.  The 
recital  in  the  power,  on  which  its  whole  value  depends,  that  the  puiohase 
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1861.  money  had  beenpaidiii  1828,  la  inoonaiBtent  with  the  statemflnt in fhe 

HoBKoro        oonyeyanoe  of  1885,  and  the  receipt  endoned  on  it,  that  the  pnnhaie 
money  was  paid  on  the  day  of  the  date  of  the  deed. 

It  does  not  appear  that  Samuel  Terry  was  ever  in  possession  of  the 
land  prior  to  18S5,  and  the  fee  for  the  grant  in  1888,  and  the  quit  rent 
due  in  1834,  were  paid  by  John  Pavl^  the  latter  snm  by  his  cheque  on 
the  Bank  of  Australia. 

These  things,  it  must  be  owned,  are  not  very  oonsistent  with  the 
hypothesis  that  Samuel  Terry  had  actually  purchased  and  paid  for  the 
whole  of  the  land  in  1828,  and  that  Paul  was  merely  a  trustee  for  him. 
Nor  is  the  inconsistency  removed  by  the  suggestion  tliat  the  land  oonld 
not  legally  be  sold  within  the  term  of  five  years  firom  the  date  of  the 
promise  by  the  Governor  if  that  be  the  fiEust  The  five  yean  from  the 
last  promise  would  expire  in  June,  1829,  and  the  grant  therefore,  whieh 
was  nuide  on  Ifay  1,  1833,  might  well  have  been  made  direct  to  Terry 
if  he  were  really  then  the  owner. 

The  only  account  which  we  have  of  this  document  is  contahied  in 
the  affidavit  of  Mr.  MoCarthyi  one  of  the  solicitors  of  the  respondent*— 
the  petitioners  below. 

The  appellant,  Mrs.  Hoeking^  had  been  for  some  time  pievioody  to 
tho  month  of  January,  1858,  in  possession  of  the  land  in  question  ss 
heiress  of  the  testator,  but  the  title  deeds  relating  to  it  had  not  been 
delivered  to  her.  In  January,  1858,  her  solicitor,  Mr.  BoMbury,  applied 
for  them  to  Mr.  MeCarihy.  Mr.  MeOarfhy  opened  a  tin  box,  in  which 
the  title  deeds  and  papers  rehiting  to  the  estate  of  the  late  Samuel  Teny 
are  kept,  and  took  out  a  bundle  tied  together  with  tape,  consisting  of 
an  abstract  of  title  to  the  disputed  land,  the  grant  to  John  Paul^  and 
the  conveyance  by  him  and  his  wife  to  retry,  and  the  deed  poll  at 
power  of  attorney  now  produced.  After  stating  these  facts,  and  adding, 
that  on  handing  over  the  other  deeds,  he  hesitated  about  deliveiing  the 
abstract,  Mr.  MeCaHhf^e  affidavit  proceeds  thus : — 

''As  I  was  hesitating  with  the  abstract  in  my  hand,  I  slightly  shook 
it,  when  the  deed  poll  or  power  of  attorney  fell  out  between  the  leavGi» 
where,  apparently,  it  had  been  deposited  as  a  document  unnecessary  to 
the  title,  and  had  lain  nndidturbed  probably  ever  since.  I  positively 
affirm  that  its  existence  was  previously  totally  unknown  to  me,  and 
also,  I  believe,  to  any  of  the  parties  in  this  cause." 

This  is  the  whole  explanation  which  we  have  of  the  cironmstanow 
under  which  the  power  of  attorney  came  into,  the  possession  of  the 
respondents,  or  of  the  ^tator's  executors,  or  of  the  testator  himselt  It 
is  stated  by  Banbwry  in  his  aifidavit  that  the  deeds  and  papers  relaling 
to  the  estate  of  Mr.  Terry  have  been  in  the  ouatody  of  the  aoliciton  for 
the  plaintiffii  in  the  auit  for  a  period  of  fifteen  years. 

The  appeal  papera  in  thia  case  have  been  so  carelessly  and  impeifeoOy 
put  together  that  we  have  found  it  impossible  to  collect  when  the  fint 
application  to  the  Ck>urt  for  relief  in  respect  of  this  newly  discovered 
evidence  was  made  (a). 

(a)  These  papere  were  arranged  by  the  eolleltorB  of  the  appellaDts  and  nepo^ 
dents  by  oonaent  In  the  Gonaent  Book,  dated  respectively  aiatMov..  18«0.  and  1Mb 
Dec..  1861.— W.  H.  W.  •—      ■* 


This  order  in  the  iransoript  of  the  prooeedings  laid  before  us  is  dated 
the  12th  July,  1859,  and  the  afDdavit  of  McCarthy  now  relied  on  is  dated 
12th  of  Angnst,  1859,  and  the  order  diamiaaing  the  petition  is  dated 
the  26th  AngOBt  Whether  there  was  another  petition  (a)  preeentod  in 
the  interval  between  the  12th  July  and  the  12th  Augnat,  1859,  or 
whether  the  date  assigned  to  the  Judgment  is  a  mistake  we  are  unable  to 
disoorer.  It  is  in  some  degree  material ;  beoanse  if  MoOarihifi  affidavit 
of  the  12th  August  was  made  after  his  attention  had  been  called  to  the 
defioienoleB  of  his  fonner  statement,  the  case  against  the  petitioners  is 
rather  stzQDger. 

However  this  may  be,  the  Petitioners  thought  proper  to  content  them- 
selves with  the  evidence  which  was  before  Mr.  Justice  MUford  on  the 
26th  August,  at  least  no  other  evidence  is  before  us.  On  the  12th 
January,  1860,  the  rehearing  or  appeal  came  on  before  the  full  Court* 
when  the  judgment  of  BIr.  Justice  MU/ord  was  reversed,  and  an  order 
was  made  that  the  Master  should  review  his  report.  On  this  occasion 
Mr.  Justioe  MUford  seems  to  have  been  satisfied  that  the  petitioners  had 
made  out  a  case  upon  the  merits,  though  upon  what  ground  he  altered 
his  former  opinion  does  not  appear;  but  he  thought  that  the  law  of  the 
Colony  excluded  the  relief  asked.  In  that  opinion  their  Lordships  are 
unable  to  agreei  They  are  satisfied  that  the  Ordinance  to  which  he 
refers  only  means  that  an  order  shall  be  final  and  conclusive  in  the  same 
sense  as  an  order  of  the  House  of  Lords  affirming  a  Decree  in  Chancery 
is  in  tiiis  country  final  and  oondusive.  Such  an  affirmance  does  not  pre- 
clude a  Bill  of  Review. 

But  the  question  still  remains  whether  the  respondents  have  estab- 
lished such  a  case  as  to  justify  the  order  which  has  been  made,  and  wo 
ore  obliged  to  say  that  in  our  opinion  they  have  not.  Every  opportunity 
has  been  afforded  to  them  of  doing  so;  they  have  had  the  defects  in 
their  case  pointed  out  to  them,  and  they  have  not  even  attempted  to  cure 
them. 

There  is  no  statonent  whatever,  as  we  have  already  observed,  of  the 
mode  in  whiohi  or  the  time  when,  the  document  in  question  came  into 

(a)  There  was  none.— W.  fi.  W. 
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An  affidavit  on  the  subject  appears  to  have  been  filed  by  Mr.  Banbwry  issa. 

on  the  19th  February,  1858,  and  in  his  judgment  of  the  26th  August,        HoMaro" 
1859,  Mr.  Justice  MUford  refers  to  two  previous  applications  to  the  Court 
for  relief,  one  by  filing  a  bill  of  review,  and  the  other  by  filing  an  original 
bill,  both  of  which  fiuled. 

We  find  no  other  trace  in  the  record  of  these  proceedings,  though  what 
took  place  on  the  oooarion  may  have  been  material. 

When  Mr.  Justice  Mi^ford  dismissed  the  petition  presented  on  the 
12th  August,  he  did  so  on  two  grounds :— first,  that  the  relief  prayed 
vras  inconsistent  with  the  law  of  the  Colony,  and  secondly,  that  no 
snffioient  proof  had  been  given,  either  that  the  new  evidence  was 
materia],  or  that  it  had  been  newly  discovered,  and  he  particularly  ob- 
served that  the  affidavit  was  made  only  by  the  petitioner's  solicitor,  and 
not  by  the  petitioners  themselves.  He  dismissed  the  petition,  with  costs, 
but  without  pngudice  to  the  filing  of  another  petition  for  the  same 
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1862.  the  power  of  the  solioitor  who  prodnoed  it     All  that  appean  is,  thai 

~HoBKiNa        °^^  ^^  ^^^  partners  in  a  firm  of  aolioitoni  aays  that  he  knew  nothing  of 
Jl'.*  it,  and  he  believes  his  clients  knew  nothing  of  it  till  it  was  found  in 

January,  185&  Bat  his  partner  says  nothing  and  his  dienii  ay 
nothing  on  the  sabjeot,  and  it  is  material  to  consider  who  these 
clients  are. 

They  represent  between  them  three  of  the  nine  shaies  of  the  lendiiBiT 
estate  of  the  testator. 

The  respondent  Samud  Hmry  Terry  was  one  of  the  children  of  /ofts 
Terry y  and  represents  his  own  original  share,  and  also  a  share  of  his  sister 
Boeetta^  who  died  an  infiemt,  leaving  him  her  heur-at-law. . 

The  other  respondent  John  Stirling  is  the  representatiYe  of  J<A»  Terry 
Hughei  under  the  Insolvent  Act  John  Terry  Hughes  is  the  person 
whose  six  children  were  amongst  the  residuary  legatees,  and  though  he 
took  no  share  himself  originally,  he  would  be  intetested  as  the  guardian 
of  his  children  to  support  their  claims.  Before  the  decree  in  1842  he 
succeeded  to  a  share  as  the  heir  of  one  of  his  children,  who  died  an  in&nt 
In  1843  he  became  insolvent,  and  Mr.  SHrling,  who  appears  to  be  mansgor 
of  the  Australian  Bank,  became  his  assignee. 

At  what  time  Samvel  H.  Terry  came  of  age  does  not  appear.  He  was 
the  eldest  ai  three  children,  the  youngest  of  whom  must  have  been  boa 
in  November,  1888. 

John  Terry  Hughes  was  a  trustee  under  this  will  and  oodioUs.  He  was 
an  owner  of  lands  adjoining  the  land  in  dispute,  and  it  so  happens  that 
he  is  the  attesting  witness  to  the  deed  polL  He  must  know  all  the 
droumstances  material  to  the  case  from  the  beginning  to  the  end.  He 
must  know  whether  the  purdiase  mentioned  in  the  deed  poll  was  a  real 
one,  and,  if  so^  whether  it  was  ever  abandoned ;  whether  the  money  had 
been  paid ;  whether  the  deed  was  ever  deliverod  to  the  testator  in  his 
lifetime,  and  under  what  circumstances  it  came  into  his  possession  or  the 
possession  of  his  devisees;  whether  the  testator  was  ever  in  possesnon 
of  the  property  before  the  conveyance  of  1885.  Tet  we  have  no  expla- 
nation from  him.  It  is  not,  as  fistf  as  we  observe,  stated  in  the  proceedings 
that  he  is  dead,  or  for  any  other  reason  cannot  be  examined,  nor  was 
any  such  statement  made  at  the  bar.  Mr.  SHrUng^  one  of  the  respon- 
dents, claims  under  him.  How  is  it  possible  to  say  as  to  him  that  this 
document  is  matter  disoovered  since  the  period  at  which  it  might  have 
been  used? 

But  as  to  the  other  respondent,  and,  indeed,  all  the  devisees,  can  it  be 
said  that  if  due  diligenoe  had  been  used  by  their  solicitors  in  1852  this 
document  would  not  have  been  discovered? 

The  right  of  the  hehr  to  these  lands  arose  in  1838;  itwasa  point  to  be 
decided  in  a  suit  oomnienced  in  1842 ;  it  was  the  very  question  i^edii- 
cally  referred  to  the  Master  in  1852;  and  if  the  &ct  now  sou^t  to  be 
cstoblished  by  new  evidence  were  true,  viz.,  that  the  testator  was  the 
equitable  owner  of  the  esteto  before  the  codicil  of  1884,  the  long  litigation 
which  followed  could  never  have  taken  place. 

The  document  relied  upon  was  in  the  possession  of  the  soUdton  of 
the  devisees  at  that  time  (in  1852),  probably  at  a  much  earlier  period 
It  was  found  with  the  title-deeds  and  the  abstract  That  abstract  was 
made  out  after  the  testator's  death,  for  it  purporto  to  be  an  abstraet  of 
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the  title  of  the  deTi'sees  and  executors  of  Terry.    The  solicitors  mngt 

probably  have  seen  it  when  they  made  oat  the  title ;  they  could  not 

have  been  ignorant  of  its  importance  to  the  question  raised  in  1852.        Hoskixg 

The  other  doooments  of  title  were  then  produced  to  the  Master,  but  this        Tskbt. 

was  not  produced.    It  is  said  it  was  oonsidered  to  be  immaterial;  no 

doubt  it  was  immaterial  if  the  purchase  of  which  it  is  now  alleged  to 

be  evidence  was  known  not  to  have  taken  place,  but  its  importance  as 

evidence  of  the  truth  was  as  great  then  as  it  is  now,  though  by  length 

of  time  and  loss  of  testimony  it  may  have  acquired  a  value  now  which 

at  that  time  it  was  known  not  to  possess. 

The  Judges  below  have  held  that  as  the  deed  of  conveyance  made  in 
1835  was  not  executed  under  this  power,  there  was  nothing  to  lead  the 
solicitors  to  the  knowledge  of  its  existence.  But. the  power  is  of  use 
only  as  showing  an  equitable  title  to  this  estate  prior  to  the  convey-  . 
ance;  and  surely  nothing  could  be  more  natural  than  that  inquiry 
should  be  made  whether  the  conveyance  was  not  founded  on  a  previous 
contract,  and  whether  any  such  contract  was  or  was  not  in  existence. 
The  solicitors  might  have  no  reason  to  suppose  that  the  particular  in- 
strument in  question  was  in  existence^  though  it  is  singular  that  John 
T,  Hughes  did  not  inform  them  of  it,  unless  he  knew  that  the  purchase 
mentioned  in  it  had  never  been  made,  or  had  been  afterwards  abandoned ; 
but  ihey  were  bound  to  inquire  whether  there  was  any  contract  in 
existence  earlier  than  the  conveyanoe,  and  the  document  which  they 
now  produce  is  important  only  as  tending  to  prove  that  fact.  It  was 
then  in  their  possession,  together  with  the  abstract  and  the  documents 
abstracted. 

The  ciroumstancee  here,  therefore,  do  not  in  the  least  resemble  the 
case  before  Lord  Hareourt  to  which  Lord  Hardwieke  adverts  in  PorU* 
motUh  V.  Ijffmgham  (a),  where  an  important  deed  relating  to  an  estate 
had  been  by  accident  placed  in  a  box  which  (to  use  Lord  Md<m*$  ex- 
pression with  reference  to  the  case)  *'no  human  prudence  could  have 
required  the  solicitor  who  had  the  box  in  his  possession  to  examine." 

Upon  the  whole,  we  think  that  the  respondents  liave  not  established 
their  case  upon  either  of  the  two  points  which  it  is  necessary  for  them 
to  make  out.  They  have  not  given  satisfactory  pHmd  facie  proof  that 
the  testator  had  a  devisable  interest  in  the  estate  in  question  when  he 
made  the  codicil  of  1884;  and  with  respect  to  the  new  evidence  the 
affidavits,  which  alone  are  before  us,  so  far  from  showing  tliat  neither 
the  respondents,  nor  their  solicitor,  could  with  reasonable  diligence 
have  discovered  such  evidence  before  the  report  of  the  11th  March, 
1853,  show  directly  the  contrary.  We  think,  therefore,  that  it  is  in- 
consistent with  the  rules  of  equity  and  with  the  principles  of  justice  to 
permit  further  litigation  on  a  question  which  has  already  been  pending 
above  twenty  years. 

We  were  pressed,  as  in  such  cases  Judges  always,  of  course,  aro 
pressed  by  counsel,  with  the  argument,  that  if  we  reverse  this  order,  we 
are  putting  a  stop  to  prooeediDgs  which  in  the  result  might  establish 
the  rights  of  the  respondents.  It  may  be  so.  The  same  considerations 
wore  pressed  upon  hoid  Eldon  in  Tounff  v.  KeighUey  (6),  and  the  answer 

(a)  1  Vet.,  Sm.  480.  (b)  IS  Ves.  864. 
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1869. 


V. 

Tbut. 


whioh  he  gave  was  thia : — 

«*  The  evidenoe  the  disooTery  of  which  ii  snppoeed  to  form  a  gxyond 
for  thui  applioatioa  is  very  material,  and  I  am  peraaaded  that  by  re- 
fonng  this  applioation  I  decide  against  the  plaintiif  in  a  oaae  in  whidi 
he  might  perhaps  with  oonfldence  have  contended  that  upon  the  evi- 
denoe he  was  entitled  to  the  whole  money.  On  the  other  hand,  it  ii 
most  inoombent  on  the  Ooort  to  take  oaie  that  the  oame  aobjeot  diill 
not  be  pat  in  a  ooone  of  repeated  litigation,  and  that  with  a  view  to 
the  termination  of  the  soite,  tiie  neoenity  of  using  reasonably  active 
diligence  in  the  first  instance  shonld  be  imposed  upon  parties.  Hie 
Court,  therefore,  must  not  be  induced  by  any  persoasiiMis  as  to  the  fact 
that  the  plaintiff  had  originally  a  demand  whieh  he  oonld  deariy  have 
sustained,  to  break  down  ndes  established  to  prevent  general  misduef, 
at  the  ea[pense  even  of  particular  injury." 

We  shall  humbly  advise  Her  Majesty  to  reverse  the  Order  oomphdaed 
of;  and  to  restore  the  Order  of  Mr.  Justice  Miffitrd  of  the  26tfa 
August,  1859. 

With  respect  to  the  costs  of  the  subsequent  prooeedings^  indoding 
the  costs  of  this  appeal,  we  think  that  they  must  be  paid  by  the 
respondents. 


Obbobme  againtt  Eauss  (o). 

IN  this  case;  a  bond  was  executed  by  the  appellant's  testator  to  the 
respondeni  and  the  question  is  what  is  to  be  the  effect  of  it  in 
certain  events  for  which  the  parties  to  it  have  not  expressly  provided. 
Mr.  OAome,  whom  the  appellant  represents,  obtained  on  the  30th 
December,  1851,  a  grant  of  a  large  parcel  of  land  in  New  South  Walei, 
horn  the  Crown,  and  agreed,  on  the  10th  July,  1852,  to  sell  the  land 
to  the  respondent  for  the  sum  of  £2000.  A  written  agreement  to  this 
effect  was  signed  by  the  vendor  and  the  respondent. 

At  this  time  a  lady  named  Terry  insisted  that  she  was  entiUed  to 
have  the  grant  whioh  had  been  made  to  OAorne  made  to  her,  and  she 
had  threatened  to  institute  proceedings  against  Oabortie  for  the  puipcMe 
of  establishing  her  right 

Osborne  and  the  respondent  wexe  both  aware  of  this  claim  of  Wm 
Terry,  and  a  negotiation  took  place  between  them  on  the  subject  of  ii 


July  U,  1862. 

A.8oMtoB. 
for  £S000  ontain 
UmdB  to  which 
C.  h«d  a  claim, 
and  executed  a 
bond  in  the 
penaltv  of  £4000 
roDditfoned  to  be 
void  if  he  should 
deliver  poeofBlon 
within  a  year 
after  date,  and 
there  ahoald  not 
be  at  tlie  end  of 
roch  year  any 
suit  against  him 
or  B.,  whereby 
B.'s  dalm  misht 
be  pnjndidiaiy 
airocted,orif  A. 
should  pay  to  B. 
£2000  and 
interest  on  the 
day  twelve 
months  after 

date  of  sale.  A  "nit  was  InsUtated  by  C.  but  not  decided  before  the  end  of  the  year.  After  the  tvelve 
months,  A.  olfored  to  pay  the  £2000  and  Interest,  and  take  a  leoonvejance  of  the  laod,  which  was  rdmL 
B.  brought  an  action  on  the  bond  and  recovered  the  ftill  penalty,  wherenpon  A.  filed  a  bill  againt  &i 
praying  that  B.  mlsht  be  decreed  either  to  retain  or  give  up  hte  purchase,  and  if  be  should  give  K  op 
A.  offered  to  pav  t&  £3000  and  interest  on  having  the  land  conveyed  to  him,  and  that  the  baud  mlgbt 
be  ttncelled,  and  for  an  ifljunctloli  to  restrain  B.  tnm  soing  on  the  bond.  JSTeld,  supporting  the  Judncak 
ofthe  Court  below,  thai  aooonUiig  to  the  case  zaiaed  on  the  pleadliim,  A.  ImA  no  equity  to  lesMi  «ke 
action  in  the  bond.  QiMBrs,  To  what  extent  the  obligor  would  be  liable  on  the  bond  U  the  padmt 
kept  the  estate? 

(a)  Before  Lord  Kingtioum^The  Judge  of  the  Admiralty  Oourt-SIr  JMwonl  Bytm, 


APPENDIX.  23 

It  t6Biilted  in  aa  anangement  which  oaa  be  ooUeoted  aaly  f fom  tiie  tenui  ^^^ 

of  tlie  bond  whioh  was  ezeoated,  and  the  agreement  added  to  it.  

The  bond  waa  dated  the  21st  July,  1852,  and  was  in  these  terms :—  OsBoan 

^  Know  all  men  by  these  presents,  that  I,  Hmiry  Otbornej  of  lUawarra,  Ealkb. 
in  the  colony  of  New  South  Wales,  Esquire,  am  held  and  firmly  bound 
to  John  Eale$,  of  Berry  Park,  in  the  oolony  aforesaid.  Esquire,  or  his 
certain  attorney,  exeoutors,  administrators,  and  assigns,  in  the  sum  of 
jH,000  of  lawfdl  British  money,  to  be  paid  to  the  said  Jcihn  Edles^  or  to 
his  certain  attorney,  executors,  administrators,  or  assigns,  to  which 
payment  well  and  truly  to  be  made  I  bind  myself,  my  heirs,  exeoutors, 
and  administrators,  firmly  by  these  presents.  Sealed  with  my  seal,  and 
dated  this  21st  day  of  July,  a.d.  1852. 

**  Whereas  the  said  John  Baie$  has  lately  purehased  item  the  said 
Henry  (hborne  certain  lands  in  the  parish  of  Alnwick,  in  the  said  oolony, 
consisting  of  1,027  acres  and  1  rood,  granted  to  the  said  Henry  (Morne 
by  deed  poll  bearing  date  the  SOth  day  of  December,  1851 :  Now  the 
condition  of  this  obligation  is  this,  that  if  the  said  Henry  (hborne  shall 
dellFer  jxissession  of  the  said  land,  or  the  said  John  Sale$  shall  otherwise 
obtain  possession  of  the  said  land,  within  twelve  calendar  months  from 
this  date,  and  there  shall  not  be  at  the  end  of  such  time  any  suit  or 
other  proceeding  at  law  or  in  equity  pending  against  the  said  Henry 
Oebomey  or  any  person  or  persons  claiming  under  him,  or  against  the 
said  John  Ealea  or  any  person  or  persons  claiming  under  him  for  the 
recovery  of  the  said  land,  or  whereby  the  title  of  the  said  land  of  the 
said  John  Ealee  and  those  claiming  under  him,  as  deriyed  from  the  said 
Henry  OebomemBy  be  prejudicially  affected,  or  if  the  said  Henry  Oabome, 
his  executors  or  administrators,  shall  on  the  21st  day  of  July,  which 
win  be  in  the  year  185S,  pay  to  the  said  John  Eaiet,  his  heirs,  executors, 
administrators,  or  assigns,  the  sum  of  £2,000  with  interest  for  the  same 
from  the  date  of  these  presents,  at  £6  per  cent,  per  annum,  then  and  in 
either  such  case  this  obligation  shall  be  void,  or  otherwise  shall  remain  in 
full  force  and  virtue. 

<«HENBY  OSBOBNE.       (L.S.) 
**  Signed,  sealed,  and  delivered  by  the  said  Henry 
Oebome^  in  the  presence  of 

"W.F.ITOabthy." 

Under  this  bond  was  a  written  memorandum,  which  was,  at  the  time 
of  the  execution  of  the  bond,  signed  by  the  respondent,  and  which  was  in 
these  words  :— 

<*  Memorandum.— If  the  sum  of  £2,000  and  interest  be  received  by 
me  under  the  above  bond,  I  undertake  to  convey  all  my  interest  in  the 
land  as  Ifr.  OAome  shall  direct,  without  any  enoumbnuice  occasioned 
by  me." 

The  estate  was  afterwards  conveyed  by  (khome  to  the  reqxmdent, 
and  the  purchase  money  paid. 

To  a  certain  extent  the  censtruction  of  these  instruments  is  clear. 
U  possession  of  the  land  were  delivered  within  twelve  months,  which 
it  was,  and  if  there  should  be  no  proceedings  at  the  end  of  that  time 
pending  whereby  the  title  to  the  land  might  be  prejudicially  afTeoted* 
then  the  bond  was  at  an  end,  and  the  obligation  was  discharged.     If 
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ises.  Bnoh  piooeedingi  ahonld  be  then  peDcUng,  Mr.  OAone  was  to  be  at 

liberty  to  repay  the  pnrohaae  money  with  interest,  and  take  badk  the 
estate. 

Bat  it  might  hi^jpen,  as  in  UxA  it  did,  that  there  was  a  bbim  pending 
at  the  end  of  the  tweWe  months,  and  that  Mr.  Moms  did  not  exercise 
his  option.  That  olaim  might  either  be  abandcned  or  dismissed,  or  it 
might  be  established.  What  was  to  be  the  effect  of  the  bond  in  either 
of  those  oases  is  not  expressed  in  any  writing,  and  the  parties  difBer  in 
their  statement  of  what  was  the  intention. 

Shortly  after  the  date  of  the  bond  Miss  ^wry  filed  a  bill  in  the 
Supreme  Ooort  of  New  Sonth  Wales  against  Othome  and  the  respondent, 
claiming  the  land  in  question.  On  the  21st  July,  1853,  this  daim  wm 
pending,  and  Mr.  Osbom«  might  on  that  day,  if  he  had  pleased,  have 
nascinded  the  oontraet,  paid  the  purchase  money  and  interest  to  the 
respondent,  and  taken  back  the  estate. 

He  did  not,  however,  adopt  this  ooorse.  On  the  16th  August,  1853,  he 
made  in  writing  a  proposal  to  that  effeet,  which  was  rejected  by  the  re- 
spondent On  the  15th  KoTember,  1856,  a  decree  was  made  in  Hin 
Terry's  suit,  by  which  it  was  declared  that  she  had  an  equitable  mort- 
gage on  the  land,  and  it  was  referred  to  the  master  to  compute  the 
amount  of  principal  and  interest  due,  which  sum,  since  the  institution  of 
the  suit  on  which  the  present  appeal  has  been  brought,  has  been  found  by 
the  master  to  amount  to  above  £3,000. 

On  the  27th  April,  1858,  Otibomt  filed  his  bill  in  the  Supreme  Ooort  of 
New  South  Wales  against  the  respondent,  praying  that  the  defendant 
might  be  decreed  to  elect  either  to  retain  or  give  up  his  purchase  of  the 
land,  the  pUdntiff  offering  in  the  event  of  the  defendant  electing  to  give 
up  his  purchase  to  pay  to  the  defendant  the  sum  of  £2,000,  and  interest 
at  6  per  cent,  from  the  date  of  the  bond,  upon  the  defendant  conveying 
to  him  the  land  without  any  incumbrance  occasioned  by  the  defendanti 
and  praying  that  the  bond  might  be  delivered  up  to  be  cancelled,  and 
in  the  meantime  that  the  defendant  might  be  restrained  from  suing  on 
the  bond. 

The  cause  went  to  issue,  and  evidence  was  taken,  but  before  it  came  on 
for  hearing  the  plaintiff  died,  and  the  suit  was  revived  by  the  present 
appellants  as  his  representatives. 

On  the  6th  September,  1860,  the  bill  was  dismissed  with  costs  by  the 
Primary  Judge  in  Equity,  and  his  decree  was  affirmed,  by  the  fall  Govt 
on  appeal  on  the  10th  December,  1860. 

From  this  decree  the  present  appeal  is  brought. 
■  The  bill  is  founded  on  the  principle  that  the  defendant,  the  preaent 
respondent,  is  not  entitled  to  hold  both  the  bond  and  the  estate,  that 
the  plaintiffs  have  a  right  to  put  him  to  his  election  between  the  two. 
The  question  is  not  raised  to  what  extent  the  defendant  retabiing  the 
estate  is  entitled  to  avail  himself  of  the  bond ;  it  is  insisted  that  he  is 
not  entitted,  if  he  retains  the  estate,  to  avail  himself  of  it  at  all. 

The  evidence  of  the  intention  of  the  parties  as  it  is  to  be  collected  from 
the  pleadings,  and  the  evidence  is  vague,  and  in  some  respects  so  eon- 
tradiotory,  that  it  is  impossible  to  arrive  at  any  satisfactory  coodusioD  as 
tp  their  intention,  if  indeed  such  evidence  could  be  attended  to  against 
the  written  instrument. 
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The  first  question  to  bo  oousidurod  ia,  what  are  the  legiil  rights  of  the  i8«a. 

parties?    The  bond  was  to  be  forfeited  if  a  claim  by  Mrs.  Terry,  or         Obbobiw 
indeed  any  claim  by  which  the  defendant's  title  to  the  estate  might  be 
prejudiced,  were  pending  at  the  end  of  twelve  months.    In  that  case 
Oabome  was  liable  to  pay  the  £2,000  and  interest,  but  the  respondent 
on  receiving  it  was  to  give  up  the  estate. 

It  was  not  argued  before  us  that  CMbome  having  permitted  the  time 
for  paying  off  the  bond,  und  reclaiming  the  estate,  to  pass,  was  entitled 
now  to  exercise  his  right  of  re-purchase:  but  it  was  said  that  the 
defendant  could  not  be  entitled  to  retain  both  the  estate  and  the  purchase 
money ;  that  he  might  choose  either,  but  oould  not  have  both ;  and  it 
waa  observed  that  the  memorandum  of  agreement  written  on  the  bond 
was  absolute,  that  if  the  obligee  received  the  £2,000  and  interest  (that 
is,  it  was  said,  received  it  at  any  time),  he  would  give  back  tho  estate. 

It  appears  to  their  Lordships,  however,  that  the  memorandum  must 
be  read  as  incorporated  in  the  bond,  and  that  when^it  is  provided  that 
if  the  defendant  receives  the  £2,000  under  the  bond,  he  shall  give  back 
the  estate  ;  it  means  if  the  obligor  exercises  his  option  of  putting  an  end 
to  the  contract,  and  repaying  the  purchase  money.  It  was  a  mistake 
to  say  that  the  defendant  if  he  retains  and  uses  the  bond  keeps  both 
the  estate  and  the  purchase  money.  The  estate  is  represented  by  the 
£2,000.  If  the  defendant  is  evicted  from  the  estate,  it  is  admitted  that 
he  is  entitled  to  have  back  his  purchase  money ;  but  if  he  is  obliged  to 
pay  the  whole  of  the  purchase  money  in  discharge  of  a  mortgage  upon 
the  land,  he  loses  the  whole  of  his  purchase  money.  The  establishment 
of  the  mortgage  is  an  eviction  pro  tanbo.  If  the  purchaser  declines  to 
pay  the  mortgage  money,  amountmg  to  more,  as  it  appears,  than  the 
value  of  the  estate  at  the  time  he  will  be  evicted. 

What  equity  then  has  the  plaintiff  to  retain  the  price  of  the  estate 
when  the  purchaser  is  obliged  to  pay  it  a  second  time  in  discharge  of 
an  incumbrance  on  the  property  ? 

He  has  not  made  out  a  special  contract  for  that  purpose.  The  bill 
assumes  that  the  defendant  is  entitled  to  sue  at  law  upon  the  bond, 
and  it  is  difficult  to  perceive  upon  what  ground  of  equity  he  is  to  be 
restrained  Arom  doing  so,  unless  upon  some  terms,  and  none  are  offered 
by  the  bill 

When  the  plaintiff  contracted  to  sell  the  land  to  the  defendant,  a 
contract  to  make  a  good  title  was  implied;  and  if  there  had  been 
no  special  agreement  between  the  parties,  the  plaintiff  would  have  been 
bound,  in  order  to  make  such  title,  to  dear  off  any  mortgage  upon 
the  property.  The  parties  might  have  stipulated  that  the  defendant 
should  take  the  purchase  subject  to  the  risk  of  Mrs.  T&mf%  claim,  or 
they  might  have  stipulated  that  if  the  claim  was  established  at  any 
time  the  vendor  should  be  liable  for  the  amount.  But  they  have  not 
taken  either  course.  They  have  provided  that  if  no  proceeding  to 
enforce  the  claim  were  pending  at  the  end  of  twelve  months,  the 
purchaser  should  take  all  the  subsequent  risk ;  if  the  proceeding  were 
pending  at  the  end  of  the  twelve  months,  the  vendor  should  have  the 
option  at  that  time,  if  he  should  think  fit,  of  repaying  the  purchase 
money,  and  taking  Uir  optatc  a^d  the  risk  fogether.  But  of  that 
option  ho  has  not  availid  liijisclt'. 
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To  what  ezicnt  the  obligor  is  liable  upon  tbe  bond  if  the  pnrchaaer 
koeps  the  estate  is  a  question  not  ratsed  upon  the  rooord,  and  wbich  we 
cannot  decide.  At  law  tlie  bond  would  be  forfeited  if  the  daim  «m 
pending  on  the  2l8t  July,  1853,  and  were  dismissed  on  the  22nd.  Bat 
certainly  it  never  could  be  the  intention  of  the  parties  that  in  such  can 
the  purchaser  should  both  keep  the  estate  and  reoeive  back  the  purchase 
money.  In  that  case  equity  would  probably  have  granted  relief  on  the 
terms  of  the  obligor's  paying  the  ooets  whioh  the  obb'gee  had  incurred 
in  resisting  the  claim ;  so  if  the  claim  had  been  established  to  an  amoimt 
less  than  the  purchase  money,  it  oould  not  be  intended  that,  if  the 
purchaser  had  to  pay  £100  in  respect  of  the  claim,  he  should  recover 
£2,000  or  more  from  the  vendor.  The  reasonable  interpretation  of  the 
contract  appears  to  be  that  the  bond  should  stand  as  an  indemnity  to 
the  purchaser  against  this  claim  to  the  extent  of  the  purchase  money 
and  interest. 

The  question,  however,  before  us  is  merely  whether  the  plaintiff  is 
entitled,  under  the  circumstances,  to  have  back  either  the  bond  or  the 
estate?  The  Courts  below  have  held,  upon  grounds  explained,  in  two 
most  able  and  satisfactory  judgments,  tliat  he  is  not,  and  in  that  opinioD 
we  entirely  concur. 

We  most  humbly  advise  Her  Majesty  to  affirm  the  judgment  com- 
plained of  with  ooets  (a). 


.March  4,  1863. 


Btbnbs  and  another  against  Williams  and  another  (by 


t^^^^d^^^  fpHIS  is  an  appeal  from  a  judgment  of  the  Supreme  Court  of  New 
pendent  credit       -^    South  Wales.     The  respondents  were  the  plaintiffii  in  the  snit, 

and  the  appellants  the  defendants.    The  facts  and  the  pleadings  were 

shortly  as  follows  :— 

Jdbbins  and  one  Hardy  were  in  some  way,  not  stated  precisely,  con- 
nected in  a  scheme  for  the  erection  of  a  mill,  which  was  to  be  worked 
by  a  steam-engine.    Hardy  was  without  funds  or  independent  credit 


wms  desirouB  of 

obtaining  a 

Bteani -engine, 

tlie  defendant 

gave  bim,  for  the 

vur|>oee  of 

delivery  to  the 

plaintiff,  a 

writing  in  these 

words :— ••  I  will 

furnish  A.  with  funds  for  the  purchase  of  a  steam-engine  and  madilnery  for  a  fionr-mlU  on  hto  suttinig 

himself  with  the  same,  and  notifying  the  purchase  to  me.*'    This  paper  was  signed  by  the  dcfcudantt  but 

not  addressed  on  its  face  to  any  one.    A.  delivered  the  paper  to  the  plaintiff,  and  agreed  with  him  for  so 

engine  to  bo  constructed  in  Kngland  and  sent  out  to  tbe  colony.    Alter  the  nejiotlation,  and  belore  tbe 

arrival  of  the  engine,  in  conversation  with  the  plaintiff,  the  defendant  inquired  what  the  price  would  be, 

and  was  told  that  could  not  yet  be  ascertained ;  to  which  he  replied,  "  all  right,  when  it  ani^'es,  thcte's 

7our  money."    To  an  action  n«med  on  the  above  instrument,  and  charging  the  defendant  with  a  primary 

liability,  the  defendant  pleaded  the  17th  section  of  the  Statute  of  Frauds.     OOd^  that  whether  this 

Instrument  be  considered  as  evidence  ot  the  oontract,  or  only  of  the  proposal  which  would  beoome  s 

contract,  upon  tbe  acceptance  of  it  by  the  plaintiff,  as  the  names  of  tho  person  with  whom  the  oontract 

was  to  be  made  did  not  appear  on  the  instrument,  nor  on  any  other  paper  connected  with  it,  and  citable 

of  being  considered  as  completing  with  it  a  note  or  memorandum  of  the  transaction,  there  was  no  solBaent 

note  or  memorandum  in  writing  of  the  bargain  to  satisfy  the  Statute. 

ffOd  also,  that  acoonUng  to  the  proper  construction  of  the  instrument  the  defendant  oontncted  not  to 
pay  for  the  engine,  but  to  furnish  A.  with  the  funds  to  enable  him  to  pay ;  and  that  although  the  plaintiff 
had  never  been  piaid  bv  him,  there  would  have  been  a  good  defence  to  an  action  properly  firamed,  tf  tt 
could  have  been  shown  uat  the  defendant  had  fhmiahed  A.  with  the  funds. 

A  promise  in  writing  signed  to  pay  any  one  unnamed,  who  shall  furnish  goods  to  the  writer,  will  beoome 
a  binding  oontract  with  any  one,  whosoever  he  may  be,  who  shall  accept  tbe  promise  In  wriUog  and 
furnish  the  goods. 

ATlcr  Judgment  given  in  fiivor  of  the  defendant  on  an  appeal,  the  Court  gave  liberty  to  the  plaintUf  t« 
amend  the  declaration  without  costt,  the  ground  of  action  haying  been  misconceived,  and  the  objection  not 
having  been  taken  by  the  defendant  in  the  Ck>urt  below. 

(a)  For  further  proce^dingB  in  this  case,  see  ante  C.  L.  183.  and  Cases  in  Equi^  37 ;  against  this 
latter  decision  an  appeal  is  now  pending. 

(5)  Before  Lord  Chehnford,  Lord  Justice  nimer.  and  Sir  JiAn  7.  aOeridge, 
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to  procnxe  the  engine,  and  Jcijbins  gave  him,  as  is  alleged  and  not 
denied,  for  the  purpose  of  delivery  to  the  reepondents,  a  writing  in 
these  words  :—**  I  will  fumiflh  Mr.  Hardy  with  funds  for  the  purchase 
of  a  steam-engine  and  machinery  for  a  flour  mlQ  on  his  suiting  himself 
with  the  same,  and  notifying  the  purchase  to  me."  This  paper  was 
signed  by  Jdbbitu,  but  not  addressed  on  its  face  to  any  one.  Hardy 
delivered  this  paper  to  the  respondents,  and  after  some  negotiation 
came  to  an  agreement  with  them  for  a  steam-engine  to  be  constructed 
in  England  and  sent  out  to  the  colony.  After  the  negotiation,  and 
before  the  arrival  of  the  engine,  JMina  conversed  with  one  of  the  re- 
spondents on  the  subject,  and  inquired  what  the  price  would  be,  and 
was  told  that  could  not  yet  be  ascertained,  to  which  he  replied,  <'all 
right;  when  it  arrives,  there's  your  money."  He  subsequently  died; 
the  engine  arrived ;  the  appellants  refused  to  accept  or  pay  for  it,  and 
it  has  never  been  delivered. 

The  declaration  is  in  asswnptitj  and  in  the  first  count  treats  Jobbiiu 
as  liable  on  a  guaranty  for  the  payment,  if  Hardy  should  make  default 
To  this,  among  other  pleas,  wm  a89umpsU  is  pleaded,  and  upon  the 
argument  this  count  and  this  view  of  the  contract  were  abuidoned. 
The  second  count  is  framed  so  as  to  charge  Jobibint  with  a  primary 
liability.  It  states  that  Hardy  was  desirous  of  obtaining  a  steam- 
engine,  but  was  unable  to  pay  for  the  same  out  of  his  own  funds,  or 
obtain  the  same  on  his  own  credit;  that  Jobbins  knowing  this,  to 
enable  him  to  obtain  it,  gave  him  for  the  purpose  of  being  given  to  the 
respondents,  an  instrument  in  writing,  signed  by  him,  which  it  then 
sets  out  in  terms  as  above  stated ;  that  Hardy  gave  them  the  instru- 
ment, and  they,  therefore,  and  only  on  the  basis  thereof,  agreed  with 
Hardy  to  obtain  for  him  from  England  a  steam-engine,  and  pay  all 
necessary  expenses  for  the  same,  all  which  premises  were  then  notified 
to  JoSbi'M.  The  count  then  alleged  the  performance  of  this  agreement 
on  their  part,  and  the  expenditure  of  £3,000  in  such  performance,  with 
the  performance  also  of  all  conditions  precedent,  and  that  all  things 
had  happened  which  would  entitle  them  to  be  paid  the  money  so  ox- 
pendod,  concluding  with  a  denial  that  Hardy,  or  Jdbbinsj  or  the  appellants 
had  paid  the  same. 

There  was  no  plea  of  non  asiumpsit  to  this  count,  but  there  was  a  plea 
framed  on  the  17th  section  of  the  Statute  of  Frauds,  upon  which  issue 
was  joined.  At  the  trial  the  question  of  law  which  this  pleading  raised 
was  reserved,  and  the  jury  found  for  the  respondents  on  the  facty 
and  gave  damages  for  the  full  value  of  the  engine  with  all  expenses, 
taken  at  the  time  of  its  arrival  in  the  oolony  £2,958  lOs.  6d.  Upon 
the  argument  before  the  Court,  consisting  of  two  Judges  only,  it  was 
equally  divided;  the  verdict  therefore  stood,  and  judgment  has  been 
entered  up  accordingly. 

In  the  argument  before  tbeir  Lordships  the  objection  upon  the 
Statute  of  Frauds  has  been  again  relied  on,  and  they  are  of  opinion 
that  it  must  prevafl.  The  17th  section  of  the  Statute  (now  incorpo- 
rated into  the  7th  section  of  the  9  Geo.  IV.,  cap.  14)  requires  that 
««8ome  note  or  memorandum  of  the  said  bargain  be  made  and  signed 
by  the  parties  to  be  charged  by  such  oontract,  or  their  agents,  thereunto 
lawfully  authorized.*'    In  the  present  case  the  name  of  the  person  with 
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whom  the  ooatraot  was  to  be  made  does  not  appear  in  the  instnuneBt, 
nor  on  any  other  paper  oonuocted  with  it,  and  oapable  of  being  ood- 
sidored  as  completing  with  it  a  note  or  memorandum  of  the  transactioii. 
Whether  this  instrument  is  to  bo  considered  as  evidence  of  the  contract, 
or  only  of  a  proposal  which  would  become  a  contract  upon  the  aooept- 
ance  of  it  by  the  Byrnes,  the  question  is  still  the  same,  whether  withoat 
the  insertion  of  their  names  in  it,  or  in  some  other  paper  connected 
with  it,  thero  is  a  sufScioot  note  or  memorandum  in  writing  of  the 
bargain  to  satisfy  the  Statute?  Apart  from  authority,  and  looiuns 
only  to  the  words  of  the  enactment,  and  the  miBchie&  which  it  was  in- 
tended to  prevent,  their  Lordships  think  the  question  must  be  answered 
in  the  negativa  The  words  require  a  written  note  of  a  bargain  or 
contract;  the  Statute  clearly  making  no  distinction  between  these  two 
words.  This  language  cannot  be  satisfied  unless  the  existence  of  a 
bargain  or  contract  appear  evidenced  in  writing,  and  a  bargain  or 
contract  cannot  so  appear  unless  the  parties  to  it  are  specified,  either 
nominally  or  by  description,  or  reference.  It  is  ttuo  that  the  Statute 
does  not  require  the  whole  bargain  in  all  its  terms  to  be  stated;  it 
stipulates  only  for  a  note  or  memorandum  of  it,  signed  by  the  party  to 
be  charged,  but  it  does  in  effect  require  that  tho  essentials,  ix^  all  those 
things  without  which  it  can  be  no  bargain  at  all,  shall  be.  Upon  this 
principle  it  was  that  the  Gourts  determined,  under  the  4th  section,  that 
the  consideration  of  an  agreement  must  appear  on  tho  face  of  the 
memorandum  of  a  guarantee,  or  be  matter  of  necessary  implioatioa 
from  its  language.  It  was  obviously  the  intent  of  the  Statute  to  pre- 
vent, as  far  as  it  could  conveniently,  the  mischief  of  being  obliged  to 
have  recouzse  to  oral  evidence  in  regard  to  the  transactions  within  it. 
But  it  would  fail  to  accomplish  its  object  in  a  most  material  particolar, 
and  in  one  in  which  its  requirement  might  always  be  most  easily  satis- 
fied, if  it  did  not  impose  the  necessity  of  stating  the  namo  of  the  seller 
as  well  as  of  the  buyer ;  of  the  party  by  whom  goods  were  to  be  sap- 
plied,  as  well  as  of  him  to  whom  they  were  to  be  supplied,  under  the 
17th  section,  or  of  the  party  to  be  guaranteed  as  well  as  of  him  who  is 
to  guarantee,  under  the  4th.  Unless  this  be  done,  oral  evidence  rnxmi 
be  had  recourse  to,  and  the  risk  incurred  that  a  party  may  be  sued  by 
one  with  whom  he  had  never  intended  to  have  any  transaction,  a 
matter   of  the   greatest  importance  under   many  supposable  circum- 


.  Much  of  the  difficulty  which  has  been  felt  in  this  and  similar  ( 
arises  from  not  carefully  bearing  in  mind  the  distinction  between  the 
necessary  elements  of  a  simple  contract  at  common  law,  espedaUy 
where  it  becomes  complete,  not  at  once,  but  by  Buccossivc  stops,  and 
the  requisites  to  make  it  a  ground  of  action,  which  the  Statute  imposes. 
Their  Lordships  do  not  here  enter  into  a  oonsidoration  of  the  autho- 
rities which  wero  cited,  because  they  do  not  understand  this  general 
reasoning  to  be  disputed ;  but  only  that  its  applicability  to  a  case  like 
the  present  is  denied.  It  is  said  that  when  this  memorandum  was 
made,  it  was  not  known  whether  the  Messrs.  Bjfmeg  would  come  to 
any  agreement  at  all ;  that  it  must  often  happen  that  proposals  of  this 
kind  are  intended  to  be  submitted  to  a  variety  of  persons  in  sucoessioa; 
that  it  can  never  be  necessary  to  state  more  than  is  known  at  the  time 
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when  the  note  is  made,  and  that  to  require  more  is  In  effeot  to  forbid 
the  making  of  any  snch  oontraots  at  all.  Their  Lordships  do  not  rely 
in  answering  this  argoment  upon  the  fact  in  the  present  case,  that  the 
oonnt  alleges  that  the  paper  was  given  to  Hardy,  specifioally  to  be  given 
to  the  Bytn&8,  and  that  as  it  contained,  therefore,  a  proposal  specifically 
to  them,  nothing  would  have  been  easier  than  to  have  addressed  it  in 
terms  to  them,  as  wonld  certainly  have  been  done  if  it  had  assumed  the 
form  of  a  letter.  But  it  seems  to  their  Lordships  that  the  argument 
rests  on  the  fallacy  of  supposing  that  the  Statute,  as  they  construe  it, 
oould  only  be  satisfied  by  the  name  of  the  Byrnes  having  been  written 
on  the  paper  simultaneously  with  the  rest  of  i^e  particulars,  and  on  the 
same  paper.  The  contrary  of  this,  however,  has  been  well  established, 
and  it  is  well  known  that  a  large  proportion  of  many  transactions 
unquestionably  within  the  Statute  are  of  a  kind  which  grow  into  bar- 
gains and  agreements  in  the  course  of  a  correspondence,  or  an  oral 
negotiation  more  or  less  prolonged.  It  is  surely  a  valid  objection  to 
this  argument  of  the  respondents,  that  it  would  tend  to  exclude  all 
such  from  the  operation  of  the  Statute.  Their  Lordships  do  not  doubt 
that  a  promise  in  writing  signed  to  pay  any  one  unnamed,  who  shall 
»  furnish  goods  to  the  writer,  or  to  a  third  person  making  default  (nc), 
will  beccime  a  binding  contract  with  any  one,  whosoever  he  may  be,  who 
shall  accept  the  promise  in  writing  and  furnish  the  goods.  But  in  such 
case  the  requisition  of  the  Statute  will  have  been  complied  with.  It 
was  also  urged  that  the  present  case  was  within  the  principle  of  the 
decisions  which  have  established  the  liability  of  any  one  who  advertises 
generally  a  reward  for  information  to  any  person  not  named  in  the 
advertisement,  who  shall  first  give  the  information  asked  for.  Their 
liordsbips  do  not  question  the  authority  of  those  cases,  but  tho  answer 
is  obvious;  they  are  cases  at  common  law,  and  there  is  nothing  to 
prevent  the  whole  transaction  from  being  proved  by  oral  evidence;  it 
IB  a  mere  circumstance  that  the  advertisement  is  in  writing;  and  no 
case,  they  believe,  has  ever  been  decided,  where  by  the  terms  of  the 
offer  the  information  was  not  to  be  given  within  a  year,  or  where  it 
assumed  the  character  of  a  guaranty.  Sach  a  case  might  have  borne 
more  closely  on  the  present. 

Their  Lordships,  therefore,  do  not  agree  with  the  Chief  Justice  in  the 
distinction  which  he  labours,  in  his  very  able  judgment,  to  establish 
between  the  present  case,  and  that  of  WilUafns  v.  Lake  (a).  They 
think  that  case,  although  upon  the  4th  section,  a  direct  authority  in  the 
present,  and  it  was  not  disputed  by  the  learned  Chief  Justice,  or  the 
counsel  here,  but  that  it  was  well  decided.  It  is  certainly  in  conformity 
with  many  previous  decisions,  which  they  think  it  unnecessary  now  to 
introduce  into  this  judgment.  They  refer,  however,  specially  to  the 
judgment  of  Mr.  Justice  Blackburn,  in  which  be  illustrates  strikingly 
from  the  facts  before  him  the  mischiefe  of  a  contrary  decision. 

Their  Lordships  are  of  opinion,  therefore,  on  this  ground  that  the 
judgment  of  the  Court  below  cannot  be  sustained.  It  is  proper,  how- 
ever, to  observe  that,  in  two  other  respects  it  appears  to  them  that  there 
has  been  a  miscarriage  in  the  Court  below.  In  the  first  place,  assuming 
that  the  memorandum  has  been  properly  construed,  and  that  this  was, 
(a)  29  L.  J.  Q.  B.  1. 
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in  tratfa,  a  traiiBaoti<m  between  the  leepoadenti  and  JchbiM^  for  the  aito 
or  supply  of  a  steam-engine  to  him  by  them,  it  is  dear  that  engine  haa 
neyer  been  delivered  or  accepted.  The  respondents  still  retain  their 
property  in  it,  and  have  only  a  right  to  recover  the  damages  saBtaiaed 
by  the  refusal  to  accept  But  the  jury  have  been  instmoted,  as  if  in  an 
action  for  goods  sold  and  delivered,  to  give  the  whole  value  of  the 
engine.  In  the  second  place,  their  Lordships  are  clearly  of  opinioD, 
and  they  collect  that  it  was  so  considered  by  the  counsel  for  the  re- 
spondents, that  the  instrument  haa  not  received  its  proper  constraction. 
and  the  action,  in  consequence,  has  been  misconceived.  They  think  that 
JMins  contracted  not  to  pay  for  the  engine,  but  to  furnish  Eairdy  with 
the  funds  to  enable  him  to  pay;  and  that,  although  the  Bffrnet  had 
never  been  paid  by  him,  there  would  have  been  a  good  defence  to  the 
action  properly  framed,  if  it  could  have  been  shown  that  JMjim  had 
furnished  him  with  the  funds.  As  there  was  no  plea  of  non  asmmptU  to 
this  count,  it  might  not,  perhaps,  have  been  open  to  the  appellants  to 
avail  themselves  of  this  error  on  the  present  record. 

Their  Lordships  observe  that  at  the  close  of  the  trial,  it  was  arrauged 
that,  if  necessary,  the  pleadings  might  be  amended,  to  raise  the  point 
in  question ;  it  may  be  questionable  whether  this  arrangement  would,  in 
strictness,  extend  to  an  amendment  at  the  present  stage  of  the  cause, 
or  to  any  amendment  so  largo  as  would  be  necessary  to  obviate  these 
objections.  This,  however,  does  not  limit  the  discretion  of  their  Loid- 
ships,  and  they  think  that  in  advancement  of  the  justice  of  the  case,  it 
will  be  their  duty  humbly  to  recommend  to  Her  Majesty  that  the 
judgment  of  the  Court  below  be  set  aside;  that  the  parties  shall  be 
at  liberty,  on  both  aides,  to  amend  their  pleadings,  and  proceed  to  a 
new  trial;  that  the  appellants  shall  have  their  costs  of  the  proceedingji 
in  the  Court  below,  and  of  thia  appeal ;  and  that  the  costs  of  the  amend- 
ment should  abide  the  event  of  the  new  trial.  It  would  have  been  in 
course  to  have  given  the  appellants  these  costs  also,  but  their  Lord- 
ships do  not  find  that  the  objectionB  mentioned  above  were  taken  in 
the  Court  below. 


Jannary,  1847. 


The  Attorney  Gbkeral  agaimt  Brown. 


Sir  Alfred  Stephen,  Chief  Justice,  delivered  the  judgment  of  the 
Court  in  this  case,  as  follows : — 

THIS  was  an  information  of  intrusion,  for  entering  upon  certain  coal 
mines  and  veins  of  coal,  (to  wit)  the  mines  and  veins  of  coa!  in 
and  under  a  piece  of  land  in  the  County  of  Korthumberland,  cou- 


Tbe  waste  lands 

of  this  colony 

are,  and  ever 

have  been 

Arom  tbe  time 

of  Its  first 

settlement  in 

1Y88,  in  tbe 

Crown;  and 

they  are,  and  ever  have  been  firom  that  date,  in  point  of  legal  Intendment,  without  office  found,  in  tbe 

Sovereign's  poasestion,  and  as  his  or  her  property  they  have  been  and  may  now  be  effectnally  granted  to 

subjects  of  the  Crown.    At  the  time  of  making  a  grant  of  land  to  a  subject,  the  Crown  must  be  presoned 

to  have  had  a  title  to  that  land ;  and  its  title,  originally  as  the  foundation  and  eotaos  of  all  other  titles.  Is 

n  atter  of  Judicial  cognisance. 

A  grant  fh>m  the  Crown  contained  the  fbllowing  clauM>->**  Provided  nevertheless,  and  we  do  hereby 
reserve  to  ourselves  all  mines  of  gold  and  silver,  and  of  coals,  with  ftiU  and  free  liberty  and  power  to  tesrcb 
for,  dig,  and  take  aw^  the  same/'  Held,  that  veins  of  coal  were  excepted  fVom  the  grant,  and,  as  a  corporeal 
hereditament  remaining  in  tbe  Crown,  was  properly  the  subject  of  an  information  of  Intrusion.  JMd  also 
that  there  was  nothing  In  the  intrinsic  operation  of  the  above  clause  tending  to  a  monopoly  in  the  tato 
of  coals. 

Quaret  whether  the  21  Jac,  c.  it  extends  to  this  colony. 
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tainlng  sixty  aoiea,  in  the  information  desorifaed,  and  digging  out  of 
axid  carrying  away  from  the  same  large  quantities  of  coal  and  other 
materials.  The  information,  in  the  ordinary  form,  stated  the  mines 
and  veins  in  question  to  have  been  and  to  be  lawfully  in  the  Queen's 
poflsession,  in  right  of  her  Crown ;  and  that  the  defendant  intruded  into 
such  possession.  Plea,  not  guilty;  that  is  to  say,  that  the  defendant 
did  not  so  intrude.  The  case  was  heard  before  Mr.  Justice  Dickiruon, 
when  a  verdict  was  returned  under  his  Honor's  direction  for  the  Grown ; 
but  in  the  absence  of  sufSoient  eridence  as  to  damage,  with  nominal 
damages  only. 

At  the  trial,  the  Attorney  General  maintained  that  the  Queen's  title 
was  admitted,  on  the  record;  and  that  the  only  question  was,  whether 
the  defendant  had  iotrnded.  He  went  into  proof,  however,  of  title. 
It  then  appeared  that  the  Grown  in  the  year  1840,  had  granted  the 
sixty  acres  described  in  the  information  to  one  Dumaresq,  under  whom 
the  defendant  was  lessee.  But,  in  the  grant,  after  the  usual  words  of 
limitation,  and  reservation  of  a  quit-rent,  there  was  the  following 
dause  or  proviso.  "Provided  nevertheless,  and  we  do  hereby  reserve 
to  ourselves  all  such  parts  and  so  much  of  the  said  land  as  may  here- 
after be  required  for  a  public  way  or  ways"^then  followed,  ''and 
also  all  stone  and  gravel,"  &c.,  ''and  all  land  within  one  hundred 
feet  of  high  watermark,"  &c.)— *'  and  also  all  mines  of  gold  and  silver, 
and  of  cools,  with  full  and  free  liberty  and  power  to  search  for,  dig, 
and  take  away  the  same."  In  a  subsequent  part  of  the  instrument 
there  were  provisos  for  making  the  grant  void,  ''if  the  conditions, 
reservations,  and  provisos  therein  contained,"  should  not  be  duly 
observed. 

The  entry  into  the  mines  of  coals  by  the  defendant,  was  clearly 
proved.  It  was  objected,  however,  that  he  had  a  right  to  make  such 
entry,  and  dig  for  and  carry  away  the  coals,  as  ho  might  think  fit. 
First.  The  coals,  it  was  insisted,  were  not  excepted  from  the  grant; 
but  the  Queen  merely  reserved  the  right,  when  she  thought  fit,  of 
coming  and  taking  them.  It  was  a  reservation  of  mines;  of  some, 
thing  which  did  not  exist,  when  the  grant  issued.  A  mine  was  a 
thing  that  had  to  be  made.  The  Queen,  it  was  admitted,  might  then 
take  the  coals.  But  the  defendant  might  take  them  also;  or,  at  all 
events  he  might  do  so,  until  the  Queen  actually  claimed  herself  to 
exercise  that  right ;  which  it  was  not  pretended  that  she  had  done,  or 
ever  claimed  te  do.  If  the  words  amounted  to  a  reeerwUon  only,  and 
not  an  exception,  the  proceeding  by  information  of  intrusion  would 
in  any  event  not  lie.  Secondly.  It  was  contended,  that  the  clause  or 
proviso  itself,  whether  reservation  or  exception,  was  void,  under  the 
statute  of  James  the  First,  as  tending  to  create  a  monopoly;  since  the 
Ciown,  by  granting  mines  of  coal,  and  the  right  of  digging  for  them, 
to  one  party,  and  denying  them  to  another,  might  throw  the  trade  in 
that  article  into  one  channel,  to  the  exclusion  of  every  other  person 
or  party.  Thirdly.  It  was  submitted,  however,  that  the  grant  itself 
proved  nothing  against  the  defendant,  in  any  point  of  view ;  for  that 
bis  possession  must  be  taken  to  be  a  lawful  possession,  until  a  title, 
(or,  rather  a  better  title,)  was  shown,  in  some  one  else ;  and  that  here, 
the  Grown  had  shown  no  title.     The  defendant's  counsel  maintained. 
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that  there  was  a  material  differenoe  between  dominion,  or  the  right  of 
sovereignty  over  the  soU  and  country,  which  were  nnqnestioDBbly  in 
the  Grown,  and  pouestion  or  the  title  to  the  pone$9i(m  in  or  of  that  soil, 
with  power  to  grant  the  same  at  her  discretion,  whioh  title  he  broadly 
denied.  Fourthly.  The  defendant  objected  that  there  waa  a  variimoe 
in  the  proof  of  the  boundaries,  as  set  ont  in  the  information :  by  reaicin 
that  these  (which  were  taken  from  the  grant)  must  be  nndentood 
to  refer  to  the  true  points  and  bearings  mentioned,  after  allowance 
made  for  the  magnetic  variation:  whereas  the  land  granted  was,  as 
stated  by  the  surveyor,  described  according  to  its  actual  bearings  by 
the  compass,  without  making  any  such  allowance.  The  defendant, 
therefore,  it  was  said,  had  not  trespassed  on  the  spot  or  place  men. 
tioned ;  and  was,  consequently,  in  any  event,  not  guilfcy  of  the  intrusion 
charged. 

The  Judge  directed  the  jury  on  the  several  points,  as  foUowa:  He 
observed,  first,  that  they  had  nothing  to  do  with  any  question  of 
monopoly.  As  to  the  Queen's  right  of  possession,  his  Honor  did  not 
concede  to  the  Attorney  General,  that  the  Crown's  title  was  admitted 
on  the  record.  He  thought  that  the  question  was  open.  But  he  sa'ul 
that  the  right  to  the  soil  arose,  and  became  vested  in  the  Crown 
throughout  the  colony,  at  and  from  the  time  of  the  first  landing  of 
British  subjects  in  the  colony,  for  the  purpose  of  forming  a  settlement 
on  it.  With  respect  to  the  boundaries  mentioned,  his  Honor  told  the 
jury  that,  if  the  defendant  entered  on  any  spot,  or  place,  lying  in  fiiet 
within  these  boundaries,  that  would  be  sufficient;  although  the  sixty 
acres  granted,  or  intended  to  have  been  granted,  might  be  incorrectly 
described  by  them.  On  the  construction  of  the  grant,  the  Judge  ob- 
served that  the  land  was  given,  subject  to  certain  provisions,  and  with 
certain  so-called  reservations ;  of  which,  one  was  (for  instance)  of  land 
required  for  roads,  and  another  was  of  mines  of  coals.  He  said,  that 
the  question  whether  mines  or  veins  of  coals  passed  under  such  an 
instrument,  was  independent  of  any  mere  distinction  between  tedbnieai 
terms;  that  the  nature  of  a  thing  could  not  depend,  simply,  on  the 
word  used  to  describe  it;  and  his  Honor  thought,  that  the  cHaxue 
relating  to  the  coals,  in  point  of  law,  amounted  to  an  exception.  So 
that  (he  concluded)  if  the  defendant  had  really  dug  for  and  taken 
coals,  within  the  boundaries  mentioned  in  the  information,  or  under 
land  within  those  boundaries,  he  was  guilty  of  the  intrusion  com- 
plained of. 

A  new  trial  being  moved  for,  the  several  objections  mentioned  were 
again  urged,  with  some  others,  (of  which  we  shall  dispose  in  their 
order,)  tending  first  to  impeach  the  title  of  the  Crown ;  and,  secondly, 
to  show  that,  supposing  the  Ciown  to  have  title,  the  proviso  or  reser- 
vation in  its  grant  was  void.  The  defendant's  case  was  most  elabo- 
rately argued,  on  all  these  grounds,  by  Mr.  Windeyer  and  Mr.  Lowe, 
—shortly  answered  by  the  Attorney  and  Solicitor  General,  and  Mr. 
Broadhurst,  for  the  Crown,— in  the  second  and  third  terms  of  tiie  kust 
year;  when  the  Caurji  reserved  its  judgment.  We  have  availed  ou^ 
selves  of  the  leisure  afforded  by  the  vacation,  to  consider  the  many 
novel  questions  raised,  and  to  look  into  the  various  authoritiea  cited; 
and  we  are  of  opinion,  that  all  the  objections,  notwithstanding  the 
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labour  and  learning  expended  on  them,  are  onfonnded,  and  that  the ' 
verdlot  must  stand. 

First,  as  to  the  Tarianoe  in  the  description  of  the  boundaries.  The 
lines  or  bearings  mentioned  in  the  grant,  and  forming  or  intended  to 
form  the  boundaries  of  the  sixty  aores,  whloh  aie  thereby  expressed 
to  be  conveyed,  may  be  taken  to  be  the  trae  lines;  and  the  actual 
boundaries  of  the  sixty  acres,  as  occupied,  may  (having  reference  to 
the  present  magnetic  variation)  be  taken  not  to  be  thereby  truly  de- 
scribed. But  the  fact  is,  nevertheless,  that  the  land  under  which  the 
coals  lay,  was  and  is  truly  described  by  the  said  lines.  The  defbndant 
entered  on  a  mine  or  vein  of  coals,  situate  under  a  piece  of  land, 
bounded  by  the  exact  lines  or  bearings  ascribed  to  it  in  the  informa- 
tion. The  land  is  said,  however,  to  contain  sixty  acres;  and  it  was 
supposed,  that  therefore  the  exnct  boundaries  of  those  sixty  aores  must 
be  described.  But  it  appears  to  us,  that  the  bearings  of  that  particu- 
lar farm,  as  such,  were  not  in  question;  and  that  the  Grown  only 
undertook  to  prove,  that  the  defendant  intruded  into  a  mine  or  vein, 
lying  under  some  land  containing  sixty  acres,  in  Northumberland, 
bounded  as  mentioned  in  the  information.  Now,  an  entry  into  or 
under  land,  answering  the  description  there  given,  has  been  shown ; 
and  there  is  consequently  no  variance.  If  we  thought  otherwise, 
however,  as  our  opinion  is  against  the  defendant  on  all  the  other 
points,  we  should  not  grant  a  new  trial,  on  this  alone.  Such  a  oourse 
could  not  benefit,  and  might  seriously  injure  the  defendant;  as  the 
Attomey-Oeneral  could  amend  his  information,  and  might  on  the  second 
trial,  perhaps,  prove  and  recover  extensive  damages. 

Secondly.  As  to  the  Crown's  title  to  land,  in  this  colony,  it  was 
boldly  asserted,  and  endeavoured  to  be  shown,  that  the  Grown  has  not, 
and  never  had,  any  property  in  the  waste  lands  of  the  colony :  that  is, 
any  beneficial  ownership;  or  right  to  grant  any  of  them,  without 
authority  of  Parliament.  The  Queen  had,  it  was  said,  the  sovereignty ; 
and  the  dominium  directum  in  the  soil.  The  Sovereign  was  the  uUimu» 
hsares,  but  he  could  exerdse  no  act  of  ownership  against  a  subject 

Thirdly.  The  Queen  was,  at  all  events,  it  was  urged,  not  in  posses- 
sion; not  entitled  to  maintain  trespass,  or  to  bring  an  information  of 
intrusion,  whidi  assumes  that  she  had  poesesdion.  There  was  an  occu- 
pancy, as  against  foreign  powers ;  but  this  was  rather  a  possession  in 
the  people,  than  the  Sovereign.  The  Grown  could  only  take  land, 
that  is  to  say,  have  title  thereto  exclusive  of  its  subjects,  by  matter  of 
record;  and  there  should  have  been,  consequently,  an  *qfflee'  found, 
or  some  equivalent  proceeding,  to  show  title  in  this  case. 

We  will  dispose  of  these  two  objections  together.  We  omit  a  variety 
of  topics  introduced  in  aid  of  them,  with  which  we  have,  as  Judges, 
nothing  to  do;  and  which  were  indeed  of  two  popular  a  character, 
merely,  to  justify  further  notice  by  us.  We  are  of  opinion,  then,  that, 
the  waste  lands  of  this  colony  are,  and  ever  have  been,  from  the  time 
of  its  first  settlement  in  1788,  in  the  Grown ;  that  they  are,  and  ever 
have  been,  from  that  date,  (in  point  of  legal  intendment,)  without 
office  found,  in  the  Sovereign's  possession;  and  that,  as  his  or  her 
proper^,  they  have  been  and  may  now  be  effeotnally  granted,  to  sub- 
jeots  of  the  Grown.    It  might  not  have  been  necessary  for  us,  perhaps. 
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1847. to  determine  the  last  of  these  positions,  bat  for  the  ooniae  taken  in  the 

TbeATTOBiinr  argument;  which  has  rested  the  ease,  in  a  great  measure,  on  tbe  n- 
osN^BRAL  lidity  of  the  giant,  nnder  which  the  defendant  claims— or,  at  least,  of 
Browh.  the  reservations  therein.  Bat,  as  the  right  or  power  of  the  Crown  to 
convey,  was  itself  oontested,  the  validity  of  the  whole  instrament  oame 
in  question.  We  will  assnme,  that  the  titte  of  the  down  to  the  mines 
was  legitimately  in  contest:  that,  in  other  words,  it  was  not  admitted 
on  the  record.  This,  however,  will  not  help  the  defendant;  if  the 
giant  under  which  alone  he  can  claim,  be  invalid.  If  the  Queen's 
original  title  (that  is,  to  all  lands  in  the  colony),  be  established,  with 
its  legal  corollary  possession,  the  defendant  must,  by  some  eftoio&l 
instrnment  or  means,  defeat  that  title,  or  the  Crown's  claim  is  unan- 
swered, and  himself  without  defence.  We  have  not  been  called  on  to 
say,  whether  the  Crown's  title  was  or  not  so  admitted.  The  point  was 
certainly  suggested  at  the  trial,  bat  no  authority  was  then  dted  on  it; 
and  the  subject,  on  the  argument  in  banc,  was  not  adverted  ta  No 
plea,  however,  was  in  this  case  pleaded,  except  not  guilty ;  and  it  is  laid 
down  generally  in  the  books,  that  no  other  matter  is  then  in  issue,  bat 
the  intrusion.  The  exception  introduced  by  the  statute  21  Jac  L,  o.  14, 
where  the  Crown  has  been  out  of  possession  twenty  yean,  sufficiently 
proves  that  rule.  In  the  recent  case  of  Haifidd  v.  A^ord^  we  ezpreawd 
considerable  doubt  whether  the  statute  of  /amet  extends  to  this  ooloDy. 
The  defendant's  title  here,  however,  has  been  entered  into  and  con- 
sidered, under  not  guilty  only;  as  it  would  have  been  were  that 
statute  in  force,  and  the  defendant  in  fact  within  its  provisions.  Onr 
decision  in  the  case  just  referred  to,  (pronounced  after  the  termination 
of  the  arguments  in  this,)  relieves  us  from  the  necessity  of  saying  more 
on  that  point.  The  Coort  there,  however,  decided  two  others  of  more 
importance,  on  which  we  have  to  express  an  opinion  now.  The  one 
was,  that  at  the  time  of  making  a  grant  of  land  to  a  snbject,  the  Gron 
must  be  presumed  to  have  had  a  title  to  that  land ;  and  the  other,  that 
lands  in  this  colony  (that  is  to  say,  its  title  oHginaUy,  as  the  foundation 
and  source  of  all  other  titles)  is  matter  of  judicial  cognimnce. 

We  see  no  reason,  on  fkiller  reflection,  for  distrusting  either  of  those 
opinions.  The  territory  of  New  Sonth  Wales,  and  eventually  the 
whole  of  the  vast  island  of  which  it  forms  a  part,  have  been  taken  pot- 
session  of  by  British  subjects,  in  the  name  of  their  Soveragu.  'Thsj 
belong,  therefore,  to  the  British  Crown.  For  this  we  need  not  refer 
merely  to  history.  The  fact  of  the  settlement  of  New  South  Waki 
in  that  manner,  and  that  it  forms  a  portion  of  the  Queen's  dominima, 
and  is  snbject  to  and  governed  by  British  laws,  may  be  learned  from 
pnblic  colonial  records,  and  from  Acts  of  Parliament  New  Sooth 
Wales  is  termed,  in  the  statnte  54  Gea  III.,  c.  15,  and  in  the  59 
Geo.  IIL,  c.  122,  Hit  Mc^eMt^9  ColUmys  not  the  colony  of  the  people, 
not  even  the  colony  of  the  empire.  It  was  maintained,  that  this  sap- 
posed  property  in  the  Crown  was  a  fiction.  Doubtiess,  in  one  sense  it 
is  so.  The  right  of  the  people  of  England  to  their  property,  does  not 
in  fact  depend  on  any  royal  grant;  and  the  principle^  that  all  lands 
are  holden  mediately  or  immediately  of  the  Grown,  flows  fhmi  the 
adoption  of  the  feudal  system  merely  (a).    That  principle,  however,  is 

(a)OiKUttUaiKi  <Mtf.  191,a.     Mr.  Bstlerli  note  «.    Ba&  Ah.Fien8.B.V1ii.Ah. 
-    tltIoK.a.l».  . 
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nniyenal  in  the  law  of  England;  and  we  can  seo  no  reaacm  why  it 
■hall  be  said  not  to  be  equally  in  operation  here.  The  Sovereign,  by 
that  law,  ifl  (as  it  is  termed)  univencd  ooeupanL  All  property  is  snp- 
poeed  to  have  been,  originally,  in  him.  Thongh  this  be  generally  a 
fiction,  it  is  one  **  adopted  by  the  conatitution,  to  answer  the  ends  of 
government,  for  the  good  of  the  people  "(a).  Bnt,  in  a  newly  dis- 
covered country,  settled  by  British  subjects,  the  occupancy  of  the 
Grown,  with  respect  to  the  waste  lands  of  that  country,  is  no  fiction. 
If,  in  one  sense,  those  lands  be  the  patrimony  of  the  nation,  the  Sove- 
reign is  the  representative,  and  the  executive  authority  of  the  nation ; 
the  'moral  personality'  (as  Yattel  calls  him.  Law  of  NaUoru^  book  1, 
chap.  4,)  by  whom  the  nation  acts,  and  in  whom  for  such  purposes  its 
power  resides.  Here  is  a  property,  depending  for  its  support  on  no 
feudal  notions  or  principle.  But  if  the  feudal  system  of  tenures  be,  as 
we  take  it  to  be,  part  of  the  universal  law  of  the  parent  state,  on  what 
ground  shall  it  be  said  not  to  be  law  in  New  South  Wales?  At  the 
moment  of  its  settlement,  the  colonists  brought  the  common  law  of 
England  with  them.  So  much,  at  all  events,  they  introduced,  as  was 
consistent  with  their  then  condition; — ''such,  for  instance,"  says 
Bladkstone,  ''as  the  general  rules  of  inheritance."  The  same  has 
indeed  been  said  of  the  statute  law ;  but  this  is  not  now  in  question. 
Speaking  of  the  exceptions,  he  observes  that  the  artificial  refinements 
and  distinctions,  incident  to  the  property  of  a  great  and  commercial 
people,  are  not  in  force  in  the  colonies,  as  being  neither  necessary  nor 
oonvenient  for  them.  No  such  observation,  however,  can  apply  to  a 
rule  so  convenient,  if  not  so  essential,  (even  though  founded  solely  on 
a  fiction,  or  a  technicality,)  as  that  which  vests  the  property  in  wasto 
lands  in  colonies  in  the  Sovereign.  But  Blackstone,  we  apprehend,  in 
the  place  cited,  was  considering  the  applicability  of  the  statute,  not 
the  common  law;  and  the  feudal  principle  of  which  we  speak,  we  have 
no  doubt,  is  as  muoh  in  force  in  colonies,  as  the  law  which  provides 
for  the  succession  of  the  eldest  son. 

Enough  has,  perhaps,  been  said  on  this  point.  We  will  refer,  how- 
ever, to  precedents,  and  to  Acts  of  the  Legislature,  both  at  home  and 
in  this  colony.  In  the  late  Act  of  5  and  6  Vic,  c.  86,  the  waste  lands 
of  the  Grown,  and  (in  the  titie)  the  waste  lands  belonging  to  the  Grown, 
in  the  Australian  colonies,  are  mentioned.  It  will  hardly  be  disputed, 
that  by  these  words  were  meant  all  the  waste  and  unoccupied  lands 
of  the  colony;  for,  at  any  rate,  there  is  no  other  proprietor  of  such 
lands.  In  the  statute,  10  Geo.  4,  a  22,  reciting  that  divers  of  his 
Majesty's  subjects  had  settied  in  certain  wild  and  unoooupiBd  lands  in 
Western  Australia^  it  is  said  that  they  have  done  so  by  his  Miyesty's 
consent  and  license.  In  the  Australian  Agrioultural  Gompany's  Act, 
the  5  Geo.  4,  c.  86,  established  'for  the  cultivation  and  improvement  of 
waste  lands '  in  this  colony,  it  is  enacted  that,  in  case  a  charter  shall  be 
granted  to  them,  the  Gompany  may  lawfully  hold  all  such  lands  as 
shall  be  granted  to  them  by  his  Majesty.  In  Ghiof  Justice  8t6k^s 
book  on  the  North  American  OoUmies  published  in  1788,  the  usual 
olansee  of  a  Qovemor's  Gonmiission  are  published;  and  among  them 
is  one  giving  him  power  to  grant  lands.  In  Mr.  CSuamer's  CoUeeHon  of 
(a)  Bac.  Ab.  ttM  tupra,  xnarginAl  note. 
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OphUom,  there  will  be  found  namerooB  instanoeB  stated,  of  grants  of 
land  in  the  American  Colonies,  made  by  Kings  and  Qneens  of  Ehigiand. 
One  by  WiUiam  and  Mary,  granting  lands  in  New  England;  reaerring 
all  trees  above  a  certain  size.  Another  by  the  same  monarehs,  re- 
serving one-fifth  of  all  the  gold  that  should  be  prodnced.  One  by 
Charle&  the  Second,  reserving  an  annual  rent  of  forty  beaver  skins. 
One  by  James  the  First,  in  the  year  1620.  One  by  George  the  Second, 
of  seven-eighths  of  all  the  lands  in  Georgia  (a).  The  Crown's  right  to 
make  such  grants  seems  recognised  by  the  Statute  7  and  8  W.  HI.,  c. 
22,  s.  16,  by  which  the  Crown's  patentees  are  restrained  horn  selling, 
without  license,  to  any  other  than  natural  bom  subjects  of  the  Crown. 
The  same  right  is  assumed  by  Lord  Hardwiekey  in  Penn  v.  Lord  Bei- 
timoreQi).  That  was  a  contest  between  two  proprietors  of  American 
provinces,  granted  by  the  Crown  to  them,  to  be  holden  in  free  and 
common  socage.  In  short  the  instances  are  innumerable.  From  the 
time  when  colonies  were  first  known,  there  is  no  example  of  a  grant 
pf  lands  in  them,  except  by  the  Crown  alone.  In  this  colony,  there 
are  probably  some  thousands  of  such  grants;  and  very  many,  with 
provisos  and  restrictions  similar  to  those  in  the  present  case.  The 
discovery  has  been  made,  however,  in  this  late  age,  and  by  lawyers  of 
HkiB  bar,  that  these  titles  are  without  foundation.  If  such  be  the  Uiw, 
it  is  fit  that  it  should  be  so  declared  by  a  higher  Court  than  this. 
The  appellate  tribunal  is  open  to  the  defendant,  and  the  case  may  be 
taken  there.  I  have  not  yet  introduced,  however,  the  colonial  enact- 
ments. In  several  of  these,  (the  Acts  for  restraining  the  unauthorised 
occupation  of  the  waste  lands  of  this  colonyX  the  Crown  lands  are  men- 
tioned eo  nomine ;  and  their  unauthorised  occupation  is  said,  expressljt 
to  be  derogatory  to  the  rights  of  the  Crown.  In  the  Acts  for  appointing 
Commissioners,  to  report  on  disputed  Claims  to  Grants  of  Land,  the 
power  of  the  Governor  to  make  grants,  on  behcdf  of  the  Crown,  is 
aoramed.  By  tiie  6  W.  IT.,  Na  16,  that  power  is  recited,  and 
mentioned  to  have  been  exercised  infonnally;  and  then,  by  the  ex- 
press assent  of  his  Miy'esty,  also  recited,  all  former  grants  of  land  by 
governors  are  confirmed.  In  this  Act,  and  in  the  8  Vic,  Na  1,  to 
confirm  certain  other  grants,  supposed  to  have  been  informal,  the  title 
of  the  Crown  to  the  waste  lands,  and  the  right  to  grant  them,  are  too 
plainly  recognised  to  admit  of  question. 

To  show  further,  after  what  has  been  adduced,  that  a  finding  by 
''Ofilce"  was  unnecessary,  to  entitle  the  Queen  to  lands  in  this  colony, 
or  to  maintain  an  information  of  intrusion  in  respect  of  them,  would  be 
a  waste  of  time.  Where  the  Queen  is  entitled,  she  is  supposed  to  be  in 
possession.  The  Crown  cannot  be  disseisied;  nor  can  there  he  any 
occupant,  as  against  the  Crown  (for  any  other  purposes  than  those 
mentioned  in  the  21  Jao.  I.,  c  14),  of  any  possessions  of  the  (3n)wn. 
The  reason  assigned  is,  that  no  subject  can  take  from  the  Crown,  except 
by  record;  and,  therefore,  a  mere  act  in  pai$  cannot  avail  a  defendant 
And,  because  the  Queen  cannot  be  supposed  to  be  out  of  possession, 
she  cannot  have  ejectment;  or  other  remedy,  which  is  founded  on  or 
supposes  an  eviction  (o).    It  is  not  universally  true,  that  the  Grovn 

(a)  1  Chal.  18, 83,  59,  148.  (b)  1  Yes.  449. 

re)  Bm.  Ab.  Prerog.  E.  3.— Yin.  Ab.  same  tttte  Q.  4  and  B.  d.  4.    Also  CL 
Prorog.  834 ;  note  h,  and  12  East  10. 
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can  only  take  by  matter  of  record,  even  from  a  subject  (a).    As,  for  1347. 

instance,  in  the  case  of  lands  "of  an  alien  in  this  realm  ralione  guerre"     The  ArroRKBr 
And  the  reason  given  is  remarkable: — "because  the  King's  title  is        asmcRAL 
notoriouM  enough^  although  it  appear  not  of  record"  (&).    But  all  the  bbo'wk 

instanoes,  where  the  King  is  said  only  to  take  lands  by  record,  are  where 
he  takes  from  a  subject  (0).  The  idea  that  he  cannot  acquire  lands  in  a 
newly  settled  country,  by  discovery,  and  the  settlement  of  his  subjects 
therein  (facts  which  must  be  always  notorious,  and  speedily  matter  of 
history),  but  must  resort  to  the  form  of  an  "  office "  to  give  him  title, 
appears  to  us  scarcely  to  admit  of  serious  refutation. 

Fourthly.    We  come  now  to  the  objection,  that  supposing  the  Grant 
to  be  good,  the  clause  reserving  the  mines  of  coal  is  void,  under  the 
21  Jac  I.,  c.  3,  as  tending  to  a  monopoly.    The  argument  on  this  has 
been  already  stated.     In  Comyn's  Digeet  (d),  the  author   defines  a 
monopoly;    and  then,  mentioning  its  consequences,  adds-^" therefore 
every  grant  which  tends  to  a  monopoly  will  be  void."    There  follows, 
in  illustration  of  this  proposition,  an  enumeration  of  instances;  such 
as,  a  grant  of  the  sole  making  of  cards  for  twenty-one  years,  the  sole 
making  of  ordnance  in  the  time  of  war,  the  sole  exportation  oi  kerseys, 
the  sole  importation  of  cards,  that  goods  shall  only  be  imported  at  a 
particular  port,  and  the  lika     In  every  one  of  these,  the  tendency  of 
the  grant  is  towards  a  monopoly,  and  necessarily  so,  by  its  own  intrinsic 
operation.     But  there  is  nothing,  in  the  intrinsic  operation   of   the 
dttuse  in  question,  in  this  case,  tending  to  a  monopoly  in  the  sale  of 
coals.    It  is  true  that,  by  matters  extrinsic,  such  as  those  suggested 
for  the  defendant,  supposing  them  all  to  concur,  the  reservation  might 
become  an  ingredient,  in  the  creation  of  such  a  monopoly.    But  it  is  a 
maxim,  that  in  jure  proxima  non  remota  epeotantur ;  and  the  possibility 
or  probability  of  facts,  that  may  or  may  not  happen,  or  have  happened, 
can  form  no  ground  for  adjudging  a  provision  void,  which  in  itself  has 
no  indication  of  such  consequences.    No  case  like  the  present,  in  any 
degree,  was  cited ;  nor  any  authority,  showing  that  a  mere  reservation 
like  this  is  within  the  statute.     It  is  not  within  the  definition  of  a 
monopoly,  as  given  by  Comyny  and  in  Lord  Coke  (e).    It  is  not  like 
any  one   of  the  instances  there  given,  or  mentioned  in  Baoont  title 
Monopoly,     Neither  does  the  statute,  having   regard  to  the  offences 
there  enumerated,  appear  to  contemplate  any  such  case  as  this.    The 
things  prohibited  are — all  monopolies— (hut  this  is  not,  in  itself,  pre- 
tended to  be  a  monopoly)  all  grants  0/  or  for  the  sole  buying,  selling,  or 
making  <tf  any  thing, — and  all  matters  any  way  tending  to  the  instituting 
or  furtfiering  of  the  same.    The  latter  portion  of  the  enactment  is  that 
relied  on.     The  argument  is,  that  therefore  the  Crown  must  either 
grant  all  its  land  or  none.    If  it  grants,  it  can  reserve  nothing ;  if  not 
coals,  why  timber?    This  construction,  we  dearly  conceive,  would  bo 
a  forced  one,  doing  violence  to  the  intention.    That  intention  plainly 
was,  to  enable  every  man  to  trade  unreservedly,  with  his  own  property ; 
and  to  be,  in  respect  of  that  property,  on  an  equal  footing  with  others. 
But  the  effect  we  are  asked  to  give  the  act  is,  to  enable  men  to  acquire 

(a)  Ch.  Prcrog.  349.  (h)  IMd. 

(e)  Vln.  Ab.  Prerog.  Z.  c,  and  Ch.  Prerog.  mK  fupro.  (<l)  Trade  D.  4. 

(e)  11  Rap.  89. 
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property  not  their  own ;  not  to  restrain  the  Grown  from  iniermeddliDg 
with  the  rights  of  others,  bnt  from  dealing  with  and  dispoaiDg  of  its 
own  rights ;  to  hold,  in  short,  that  (Lcat  a  monopoly  might  incidenfaiUy 
bo  created),  because  the  Grown  grants  or  may  grant  coals  to  one  maiif 
therefore  it  shall  and  must  grant  them  also  to  all  men. 

The  fifth  and  sixth  heads  of  objection  may  be  most  conveniently  ood- 
sidered  next  in  order.  They  amonnt  to  this ;  that  by  the  daiMe  in 
question,  not  coals  or  veins  of  coal  were  intended,  but  mines  of  coal  ooly, 
not  then  opened;  an  incorporeal  hereditament,  not  the  subject  of  ** In- 
trusion:"  and  that  the  term  used  implies  and  amounts  to  a  rernnaUon^ 
and  no  more ;  that  veins  of  coal,  in  short,  are  not  excepted  from  the 
grant,  but  a  right  only  Ib  reserved,  of  digging  for  and  taking  them.  It 
was  asked,  if  coals  were  excepted,  were  not  all  parts  of  the  land  re- 
quired for  ways,  excepted?  In  like  manner,  the  stone  and  timber 
required  for  public  purposes?  Such  exceptions  would  be  void  for  no- 
certainty;  or,  if  held  strictly  to  be  such,  what  part  of  the  land  posBod? 
The  Judge's  charge  was  complained  of,  as  tending  to  confoimd 
technical  terms.  But  technical  terms,  it  was  insisted,  should  leceive  a 
technical  construction.  Finally,  the  proviso  at  the  end  of  the  giant 
was  referred  to,  for  rendering  the  whole  void,  on  breach  of  any  of  the 
conditions  or  provisos;  a  clause  which  showed,  it  was  said,  that  the 
remedy  contemplated  was  by  entry,  for  condition  broken ;  and  so,  thai 
an  office  was  necessary  to  find  such  breach.  The  defendant's  oousflel 
cited  a  great  number  of  authorities  (a).  It  was  answered  for  the 
Grown,  that  the  word  *'mine"  was  susceptible  of  two  meanings;  the 
adoption  of  either  of  which,  was  to  be  determined  by  the  nature  of  the 
thing: — ^that  it  might  mean  certainly  a  more  right;  but  it  meant abo, 
or  might  equally  mean,  the  soil ;  that,  in  Sheppard^e  IbucMoiM,  the 
word  was,  in  some  cases,  used  indifferently,  in  each  sense;  and  that 
here,  the  whole  of  the  proviso  being  taken  together,  it  was  plain  an 
exception  was  intended. 

To  the  questions  asked  by  the  defendant's  counsel,  respecting  the 
extensive  and  widely  ranging  terms,  in  which  the  Grown  has  couched 
its  various  reservations,  it  may  be  difficult  to  give  a  satis&otory  reply. 
But  the  points  to  be  determined  by  us,  are  independent  of  them.  We 
have  to  say,  merely,  whether  veins  of  coal  are  excepted  from  the  grant; 
and  we  think  that  they  are.  By  that  instrument  the  Grown  granted  , 
certain  land ;  reserving  to  itself,  however,  all  mines  of  coals,  and  the 
right  of  searching  for,  and  digging,  and  carrying  away  tiie  aama 
What  can  this  reasonably  be  understood  to  mean,  but  that  all  riraia  0/ 
coal  were  reserved;  whether  then  dug  into  or  not?  If  then  opened, 
the  reserved  mines  need  not  have  been  searched  for;  nor  need  power 
have  been  reserved,  to  dig  into  as  well  as  search  for  them.  And  'ooal 
hidden  in  the  earth  and  not  open,'  is  expressly  mentioned  in  Co. 
Lit  (li)  as  a  mine.  Then,  as  to  their  being  moepted^  the  veins  and 
strata  of  coal  formed  part  of  tho  land,  and  were  clearly  not  meant  to 
be  granted.  The  word  *  reserving'  is,  no  doubti  the  only  term  of  ex- 
clusion used ;  but  it  is,  where  the  sense  requires  it|  an  apt  word  for  that 

(a)  riowd.  389,  313;->1  Sbep.  Touch.  96,  and  UUe  £zcq»tioD,  jmmiw;  Ood.  Hg- 
Prwog.  D.  78;— 2  B.  ft  C.  19t,  306 ;  Go.  Lit  47  ft.  &  M  ;-19  Vca.  156  $— IS  Vca.  SW ; 
2  B.  &  A.  738 ;  and  Burton's  Gompeodlum,  tiUo  Mines. 
(6)  63  b. 
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purpoee  (a).    The  ooal,  therefore,  never  passed  to  the  defeudant     It  isti. 

was  part  of  the  land,  and  sererable  from  the  land ;  and,  as  a  corporeal     xheATTOMiKT" 
hereditament,  remaining  m  the  Grown,  was  properly  the  subject  of  an        Gbnbbal 
information  of  intrusion ;  WiOUnion  ▼.  Proud  (&),  HarrU  y.  Biding  (o).  bbowk. 

There  was  here  no  office  necessary;  for  the  right  is  not  founded,  as 
was  suggested,  on  the  breach  of  a  condition,  but  on  an  intrusion  into 
soil,  always  the  property  of  the  Grown. 

The  seventh  objection,  to  which  much  time  was  devoted  on  the 
argument,  remains;  that  the  Grown  cannot  make  reservations  of  this 
nature:  tiiat  to  do  so,  is  to  create  a  tenure  by  uncertain  services; 
which  is  contrary  to  the  statute  of  12  Gar.  II..  c.  24,  for  abolishing  all 
tenures  by  Knight's  service,  or  other  than  in  free  and  common  socage. 
It  was  maintained  that  all  titles  here  were  aUodidl :  the  reservation  of 
a  quit-rent  in  grants  was  commented  on,  as  a  tax  without  authority 
of  Parliament;  and  certain  statutes  were  referred  to,  of  the  reigns  of 
Henry  VIII.  and  Elizabeth,  to  show  that  the  power  of  the  Grown  to 
make  reservations,  even  at  that  time,  was  donbtfuL  We  need  not 
travel  back  with  the  learned  counsel  to  the  middle  ages,  or  the  period 
of  the  Norman  Gonquest,  to  find  materials  for  the  disposal  of  these 
topics.  As  to  the  statutes,  (the  35  H.  YUI.,  c.  14—37  H.  YUI.. 
c.  20.— and  85  Eliz.,  c  3,)  we  have  looked  into  them,  and  they  have 
no  bearing  on  the  question.  By  the  27  H.  YIIL,  o.  28,  passed  for  the 
more  effectual  vesting  in  the  Grown  of  particular  monasteries,  and 
other  religious  houses,  the  King  was  restrained  from  granting  away 
any  of  their  lands,  except  under  certain  reservations.  These,  or  rather 
the  tenure  of  the  Knight's  service,  with  which  they  were  accompanied, 
being  found  oppressive,  the  35  H.  Vni.  was  passed  to  enable  the 
Crown  to  relax  them.  By  the  37  H.  YIIL,  ftirther  relazationB  were 
introduced,  by  abolishing,  in  certain  cases,  the  tenure  of  ELnights' 
service  and  its  incidents,  and  converting  the  estates  into  tenures  in 
Bocage^  by  the  service  of  fealty  only.  The  35  Ells,  contains  no  pro- 
vision, respecting  either  tenures  or  reservations;  but  was  passed  merely 
for  the  confirmation  of  the  Crown's  title,  and  that  of  its  gnmtees,  not- 
withstanding defects  in  surrenders,  or  the  King's  want  of  possession, 
prior  to  the  grants.  With  the  reservation  of  a  quit-rent,  we  have  in 
tills  case  nothing  to  do.  It  may  be  valid  or  void,  or  its  appropriation 
misconceived  and  illegal,  without  touching  the  question  at  issue.  If 
>  it  be  a  service,  it  is  at  all  events  a  certain  service;  and  there  is  nothing 
inconsistent,  in  any  degree,  with  such  a  service,  and  the  tenure  of  freo 
and  common  socage.  Then,  as  to  the  enjoyment  of  land  here  being 
allodial,  and,  therefore,  that  nothing  can  be  reserved,  there  axe  two 
answers  to  this,  and  they  have  already  been  given;  First,  the  title  to 
lands  in  this  colony  is  in  the  Grown,  equally  on  constitutional  prin- 
ciples, as  by  the  adoption  of  the  feudal  fiction.  Such  a  title,  on  either 
ground,  is  fotal  to  the  idea  of  the  allodium.  Whether  the  term  implies 
a  property  acquired  by  lot,  or  a  conquest,  or  one  left  in  the  occupation 
of  the  andent  owners,  (that  is,  of  the  aboriginal  inhabitants,  see  8t^, 
Com.  title  Tenures,  and  the  authorities  there  dted,)  it  equally  rejects 
the  supposition  of  a  title,  in  or  ftom  the  Sovereign.    The  objection, 

(a)  Go.  Lll.  143  A.    1  Shep.  Touch,  by  PrcHton.  U.  (6)  ll  M,  &  \V.  33. 

(c)  6  M.  *  W.  76. 


40 


SUPREME  COURT  REPORTS. 


1847. 


The  ATTOESB7 
GSIIBKAL 


Bkomtv. 


therefore,  is  only  another  mode  of  disputing  that  title.  We  under- 
stood the  defendant's  counsel,  indeed,  to  admit, — ^though  in  this  «e 
may  have  been  mistaken,— that  there  might  be  the  reaervaticm  iu  a 
grant,  of  fealty,  thoagh  of  nothing  else.  Fealty,  however,  is  a  servioe, 
and  neoessariiy  implies  tenure ;  whereas,  to  enjoy  allodially  is  to  hold 
of  no  one.  But,  secondly,  the  objeotion  ftuls ;  because  here,  (as  to  the 
matter  in  question,)  there  was  no  reservation,  but  simply  a  thing  ex- 
cluded. A  rent  is  necessarily  a  thing  reserved ;  so  is  any  service  to 
be  rendered;  so  is  a  right  of  way.  So  would  be  the  righti  unques- 
tionably, of  taking  the  produce  of  a  granted  mina  But  in  this  case 
no  mine  was  granted.  Instead  of  granting  the  land,  and  all  that  was 
under  the  land,  the  Queen  granted  the  surface  only,  and  not  the  coals 
which  were  under  the  surface.  All  that  the  defendant  had,  therefore, 
he  might  have  esjoyed  allodially ;  and  the  objeotion  as  to  tenure  is  at 
an  end. 

Let  us  consider,  then,  what  difference  is  made  in  this  respect,  by  the 
statute  of  ChaHe:  It  is  agreed  on  aU  hands,  that  tenuree  of  the  Grown 
tfi  capUe  (notwithstanding  the  introduction  of  those  words,  as  Mr. 
Hargraves  says  by  mistake)  (a),  were  not  abolished;  but  only  the 
tenure  by  Knights'  service,  and  tho  various  exactions,  and  uncertain 
services,  which  attended  that  tenure.  All  tenures,  thenceforward,  were 
converted  into  free  and  common  socage  tenure.  But  this  may  be  of 
the  Crown,  as  the  statute  itself  shows ;  and  it  is  then,  necessarily,  a 
holding  in  capUe  of  the  Crown.  And  that  it  may  and  does  exist,  with 
reservations,  such  as  of  fealty  and  rent,  or  fealty  and  honorary  or 
other  services  (provided  they  were  certain  and  defined),  is  a  positum 
which  scarcely  requires  a  reference  to  sustain  it  (b}.  We  must  frankly 
say,  however,  that  to  such  reeervations  as  those  which  we  have  been 
considering  in  this  case,  the  statute  of  12  Car.  II.  appears  to  us  to  have 
no  manner  of  application.  What  resemblance  exists,  between  services  to 
-be  rendered  by  a  grantee,  in  return  for  land  granted,  and  things  simply 
omitted  to  be  granted,  but  retained  for  himself  by  the  grantor,  we  have 
been  quite  unable  to  discover.  Every  service,  certain  or  uncertain,  must 
be  something  the  property  of  the  tenant,  rendered  by  the  tenant  But 
the  coals,  and  timber,  and  ways,  mentioned  in  the  grant  in  this  case, 
are  simply  matters  withheld ;  and  not  only  is  the  tenant  not  required 
to  render  them,  but  (as  to  the  ooals,  at  least),  they  have  never  been  his 
property  to  render. 

Two  other  points  were  mentioned  for  the  defendant,  though  not 
much  insisted  on,iwhich  it  may  perhaps  be  right  to  notice.  One  was, 
that  the  Crown  cannot  have  base  mines  in  a  subject's  land.  If  it  was 
meant  by  this,  that  the  Crown  cannot  except  (or  in  other  words,  omit 
to  grant)  baso  mines,  it  is  a  position  repugnant  to  reason,  and  unsup- 
ported  by  any  authority.  There  is  a  passage,  indeed,  cited  in  Vin. 
Ab.  Prerog.  K.,  £n>m  Jenk.  277  pi.  99,  which  might  seem  at  first  to  go 
that  length.  The  expression  \b  that  tlie  Crown  "can  have  no  other 
mines  "  in  the  lands  of  a  subject,  than  of  gold  or  silver.  But  it  is  dear, 
from  the  context,  that  this  means  only  •^hy  prerogaUve:*    And  the  case 


(a)  Go.  Ut.  108,  a  S. 
(6)  T - 
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of  the  Stannaries  shows  (a)  that  anciently  the  King  had  all  the  tin  1847. 

mines  in  Cornwall  and  Devon,  to  whomsoever  the  land  belonged.     The  _~         ~ 
other  point  respects,  merely,  the  damages.     The  objection  is,  that  the   „  J_,  r*  »m  v-d  *  x 
information  does  not  claim  any  damages  ;  and  that»  therefore,  there  y, 

can  be  no  judgment  for  them.  The  answer  is,  that  if  so,  the  Attorney  Brown. 
General  may  remit  the  damages  on  the  record  ;  and  the  only  judgment 
against  the  defendant  will  then  be  quod  convincatur.  It  would  seem, 
however,  that  as  an  information  of  intrusion  resembles  an  action  of 
trespass,  damages  are  recoverable  (at  least,  where  things  valuable  are 
taken  away)  (6),  whether  in  form  demanded  or  not  (c;. 

We  have  thought  it  a  duty,  to  go  thus  fully  into  the  questions 
raised  in  this  case.  My  colleagues  and  myself  have  certainly  spared 
no  pains,  to  arrive  at  a  sound  aud  just  conclusion  on  them  ;  and  our 
unanimous  judgment  is,  on  all  of  them,  for  the  Crown.  The  defen- 
dant's rule  for  a  new  trial  will  therefore  be  discharged. 


(a)  12  Rep.  11. 

(6)  See  Vin.  Ab.  Prerog.,  sub-tUU  Intrusion. 

(f)  Ibid.,  and  Ch.  Prer.  334.     Com.  Disj.  Prerog.  D.  77. 
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NEW    SOUTH   WALES, 

IN   EQUITY. 

BEFORE 

His  Honor  Samuel  Fbederiok  Milford,  Esq., 
TJhe  Primary  Judge  in  Equity. 


Perry  against  Munu  February  3^. 

THIS  was  a  Bill  by  the  official  assignee  of  Benjamin     A.exeoated 

White,  to  set  aside  a  conveyance  as  fraudulent  and  *  Bettiement 

void,  which  was  made  by  White  after  marriage,  in  favour  fn  purrawi^^ 

of  his  wife  and  children.  o^a  ^o'^j 

The  facts  of  the  case  were  as  follows : —  i^e  berore 

marriage. 

In  1858  an  action  was  brought  against  White  by  one  f^UutionTiT^ 
George   Wealdey,  for  the  seduction  of  his  daughter,  in  aotloabyB. 
which  there  was  a  verdict  for  White.    In  April,  1860,  S^ Si.'h  sf' 
White  married  his  present  wife;  and  in  September  of  subiequently 
the  same  year  he  gave  instructions  for  the  preparation  of  veidiot, 
the  deed  of  settlement ;  and  on  the  13th  October  it  was  ^*^i^**  ^tJ'^ 
executed.    On  the   10th  of  October,  a  new  trial  was  realise  owio^ 
granted  in  tte  action  for  seduction,  which  was  held  on  *°  ^^®  ^i^ 
the  28th  March,  1861,  and  a  verdict  obtained  by  the  had  been 
plaintiff,  WhiU  not  appearing  at  the  trial.    On  the  13th  Xwl'SI^Ibnt 

A.  intended 
that  B.  should  get  nothing,  if  he  obtained  a  verdict.    EM  that  under  the  circumstanoes 
the  settlement  iiras  fraudulent  and  void. 
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March  y  White  sold  off  his  famiy  stock,  and  implements. 

1862.         It  appeared   that    prior  to  his    marriage.    White  had 

PxBBY        verbally  promised  to  settle  the  property  on  his  wife,  and 

^/-  that  her  father  had  made  it  a  condition  to  his  iriying  lus 

conscDt  to  the  marriage. 

There  was  also  eyidence  of  some  oonyersations  after 
the  first  trial,  shewing  that  White  intended  that  WeaMeg 
should  get  nothiog  by  his  verdict,  and  that  White  pa> 
posed  selling  off  everythiDg  and  going  away,  or  else 
giving  his  property  away  before  WeaJdetf  should  get 
anything  out  of  it. 

Sir  W.  Manning^  Q.  C,  and  Oordan  for  the  plaintiff. 
This  deed  is  voluntary,  as  the  ante-nuptial  agreement  is 
verbal,  and  it  is  void  as  against  those  who  have  at  the 
time  such  claims  as  subsequeutly  become  valid  debts. 
At  the  time  of  executing  this  deed  the  defendant  was 
under  a  liability  for  a  wrong  done  which  was  turned 
into  a  debt  by  the  verdict  in  this  casa  It  is  plain  from 
the  evidence  that  the  defendant  avowed  his  intention  of 
preventing  the  plaintiff  from  reaping  the  fruit  of  the 
action  which  he  was  about  to  bring.  Not  only  did 
White  make  this  conveyance,  but  he  sold  off  everything 
shortly  before  the  action.  The  Statute  13  Eliz.,  c  5, 
applies  not  only  to  creditors,  but  to  all  others  who  are 
**  defrauded  of  their  just  and  lawful  actions,  suits,  debts, 
accounts,  damages,  &c."  Warden  v.  Janes  (a),  Buihardr 
eon  V.  SmaUtDood  (b\  Boberts  on  Fraudulent  Conveji' 
aneee  (c),  Sydney  SmitVs  Principlee  of  Eq.  Jur.  {d}, 
LetUner  v.  Freeman  (e),  Dtmdas  v.  Dutens  (/),  BandaU 
V.  Morgan  {g\  Montaoute  v.  MaooweU  (A),  LoMence  t. 
Tiemey  (i),  Blenkineop  v.  Blenkineop  (k). 

Milford  for  the  defendant.  The  principle  laid  down 
in  the  works  of  BohertB  and  Sydney  Smith  is  not  sup- 
ported by  the  authorities  there  quoted.     In  Leutner  t. 

(a)  2  De.  O.  ft  J.  76-84.  (5)  Jacob  552. 

(0)  pp.  201,  458.  (d)  p.  856. 

(«)  ]^.  Ca.  Abr.  149.  (/)  1  VeiL  Jon.  196 

(a)  12  Yes.  67.  (Jk)  1  Peei<e  Wms.  616 

(0  1  M.  ft  G.  551. 

(A J  12  Beav.  56S,  s.  c.  1  De  G.  M.  ft  G.  495. 
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Freema/n  {a\  it  was  held  that  the  deed  was  not  void  1862. 
against  the  creditors  named  in  it,  but  that  the  plaintiff  pebbt 
was  not  at  the  time  a  creditor.  It  establishes  that  a  J'-^ 
deed  to  pay  hma  fide  existing  creditors  stands  good 
against  damages  in  maleficio.  Smith  seems  to  consider 
such  damages  more  important  than  debts^  but  Leutner 
V.  Freeman  the  reverse.  In  BlenJcinsop  v.  Blenkinsop 
(b)y  there  could  be  no  question  about  the  fraudulent 
intent.  If  the  antecedent  liability  be  merely  a  chance 
of  a  jury  giving  damages^  the  Court  would  hold  it  too 
vague  to  avoid  this  deed.  In  order  to  do  so,  there  must 
be  indebtedness  to  a  considerable  amount.  There  is  a 
difference  between  actions  sounding  in  damages,  and 
those  in  which  the  amount  claimed  is  ascertained.  By 
this  deed  only  a  part  of  plaintiff's  property  was  disposed 
of,  for  he  sold  off  a  large  poi-tion  some  9  months  after. 
If  there  was  an  ante-nuptial  agreement,  it  rebuts  the 
imputation  of  fraud.  Two  years  had  elapsed  since  the  first 
trial,  and  the  defendant  had  no  knowledge  of  the  motion 
for  a  new  trial  till  some  months  after  the  execution  of  the 
deed.  Taylor  v.  Janes  (c),  Walker  v.  Burrows  (d), 
Be  Magawley  (e),  Steares  v.  Bogers  (/),  Lush  v. 
Wilkinson  (^),  Kidney   v.    CoussmaJcer  (A),    1    SmitVs 

L.  a  (i). 

Gordon  in  reply.  The  difference  between  this  case 
and  that  of  LetUner  v.  Freeman  is,  that  in  the  latter,  the 
contest  is  between  existing  creditors,  and  one  that  has  a 
claim  subsequently  realized;  but  in  this  case,  between 
such  a  claimant  and  volunteers.  The  principle  is,  never- 
theless, sound,  and  Leuiner  v.  Freeman  does  not  inter- 
fere with  it.  Were  it  otherwise,  it  would  be  in  the 
power  of  every  one  to  make  such  a  conveyance  when  an 
action  was  brought  against  him,  and  so  deprive  the 
party  aggrieved  of  the  fruits  of  his  action.  2  ChiUy's 
Statuies  (k). 

(a)  Sapra.  (h)  Supra, 

(c)  2  Atk.  599.  (d)  1  itk.  93. 

(0  5  De.  G.  *  S.  6.  (/)  3  B.  A  Ad.  862. 

ig)  5  Ves.  384.  {h)  12  Veg.  136. 

(«)  p.  1,  et  miat.  (k)  pp.  163-5. 
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1862.  On  this  day  His  Honor  the  Primary  Judge  delivered 

PuRBY       judgment. 

^'  This  is  a  suit  instituted  by  the  o£Scial  assignee  of 

February  18.    Benjamin   WhUe  against  the  trustees  of,  and  persons 

beneficially  interested  under  a  settlement  made  by  the 

said  Benjamin  White  after  marriage,  in  favour  of  his 

wife  and  children. 

The  question  for  me  to  decide  is  whether  the  settle- 
ment is  fraudulent,  and  ought  to  be  set  aside  by  this 
Court 

The  insolvent  White,  at  the  time  of  filing  his  schedule 
in  the  Insolvent  Court,  represented  by  that  instrument 
that  he  had  property  the  value  of  £5  5s.,  and  was  in- 
debted to  George  Weakley ^  his  only  creditor,  in  the  sum 
of  £362  198.  2d.  The  schedule  bears  date  the  18th 
day  of  May,  1861. 

It  appears  that  an  action  had  in  the  year  1858  been 
brought  by  George  Weakley^  for  the  seduction  of  his 
daughter,  against  Benjamin  White,  which  was  tried  at 
Maitland  in  April,  1860,  and  a  verdict  found  for  the 
defendant  By  the  rules  of  Court,  notice  of  motion  for 
a  new  trial  has  to  be  given  within  eight  days  after  the 
first  trial,  and  this  was  accordingly  dona 

Benjamin  White  married  his  present  wife  in  April, 
1860,  and  has  two  children  by  her.  In  September, 
1860,  he  gave  instructions  to  Mr.  Mirier,  a  solicitor, 
fdnce  deceased,  for  the  deed  of  settlement  in  question. 
On  the  10th  of  October,  in  the  same  year,  a  new  trial 
was  ordered,  and  on  the  13th  of  the  same  month  the  deed 
was  executed.  On  the  13th  of  March,  1861,  Benjamin 
White  sold  his  furniture  and  farming  implements.  As 
the  farm  was  only  one  of  sixty  acres,  the  furniture  and 
stock  could  not  have  been  of  great  value,  certainly  not 
of  the  value  of  £362  19s.  2d.,  which  he  ultimately  had 
to  pay  to  Weailey.  The  second  trial  came  on  at  Main- 
land, on  the  28th  of  March,  1861,  when  there  was  a 
verdict  for  the  plaintiff  with  costs,  the  defendant  £ 
Mliite,  not  ap|^>earing.  B,  White  was  subsequently 
indicted  for  perjury,  in  consequence  of  the  evidence  he 
gave  at  the  trial,  and  was  found  guilty. 
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The  first  question  is  whether  this  settlement  execnted  1862. 
after  marriage  having  been  made,  as  it  is  said,  in  pur-  p^rby 
fluance  of  a  verbal  promise  before  marriage,  is  voluntary  ^• 

under  the  statute  of  Elizabeth  against  then  existing 
creditors  of  the  insolvent.  Whatever  doubts  may  have 
formerly  existed  on  this  point,  they  may  now  be  con- 
sidered as  removed,  and  the  proposition  established  that 
such  a  settlement  is  void  under  the  statute  of  Elizabeth^ 
unless  there  has  been  some  other  consideration  for  it 
besides  the  marriage. 

The  above-mentioned  rule  applies  where  there  are 
creditors  of  the  settler  at  the  time  he  makes  the  settlement* 
In  the  present  case  there  were  no  creditors  at  the  time  the 
settlement  was  made,  but  6.  Weakley  had  a  cause  of 
action  against  B.  White^  which  ripeued  into  a  debt  by  a 
subsequent  verdict  and  judgment. 

The  mere  circumstance  of  a  voluntary  settlement 
having  been  made  at  the  time  when  a  person  has  a  cause 
of  action  against  the  settler,  has  never  been  decided  to 
be  of  itself  without  special  circumstances  a  ground  for 
considering  the  settlement  to  be  frau  dulent.  (See  Bar- 
long  V.  Bishopp  (a).)  It  becomes  desirable,  therefore, 
as  I  am  not  prepared  to  decide  that  it  does,  to  consider 
the  circumstances  under  which  the  settlement  was  made- 

I  will  take  it  for  granted  that  some  promise  had  been 
made  prior  to  the  marriage  between  B,  White  and  his 
present  wife  to  give  her  this  farm  (but  whether  in  con- 
sideration of  the  marriage  is  not  so  clear),  which  land* 
in  fact,  never  was  given  to  her,  but  settled  on  her  and 
her  children.  There  is  no  satisfactory  evidence  as  to  the 
place  and  time  when  the  promise  was  made.  This  promise, 
however,  even  if  made  in  consideration  of  a  promise  by 
the  wife  to  marry,  was  void  in  law,  and  the  subsequent 
carrying  it  out  was  voluntary,  because  there  was  no  legal 
obligation  to  do  so.  The  promise  could  not  have  been 
enforced  even  against  White  himself.  It  is  said,  how- 
ever, that  the  existence  of  the  verbal  promise  shows  that 
there  was  no  fraud.  Perhaps  it  might  tend  to  show  that 
there  was  no  moral  fraud,  but  there  was  a  fraud  in  law, 

(rt)  6  Jur.  N.  S.  812. 
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1862.  as  by  the  performance  of  it  Weakley  was  hindered  of 
Pbbbt  his  just  demand.  SuppcNsing,  however,  that  an  actaal 
fraudulent  intention  is  required  to  be  shewn,  it  is  not 
wanting  in  this  case.  The  verbal  promise  having  been 
made,  B.  White  had  no  right  to  avail  himself  of  it  as  a 
ground  for  the  settlement,  and  in  fact  that  instrament 
does  not  purport  to  be  made  in  pursuance  of  any  promise 
of  any  kind. 

However,  let  us  consider  the  facts  of  the  case  as  shewn 
by  the  evidence,  recollecting  that  B.  White  is  a  person 
who  has  been  convicted  of  perjury. 

White  had  a  conversation  widi  a  man  named  Odby 
after  the  first  trial,  in  which  he.  White,  said  he  intended 
to  sell  all  his  property  and  go  away,  or,  if  not,  to  give  it 
away  before  Weakley  should  get  it    I  say  nothing  of 
the  two  conversations  between  WeaJdey  and  White,  for 
they  do  not  bear  much  on  the  case,  except  as  shewing 
that  White  w6L8  determined  that  Weakley  should  not  re- 
cover anything  in  the  action.     We  then  find  that  WhUe 
sells  his  farming  stock  and  furniture,  and  pays  all  his 
creditors.    It  does  not  appear  that  Wealdey  was  then  a 
creditor  or  not,  or  who  were  the  creditors ;  if  he  was,  he 
was  not   paid.     Instructions  were  given  for  the  prepa- 
ration of  the  deed  in  September,  the  new  trial  was  granted 
on  the  10th  of  October,  and  the  deed  executed  on  the 
13th.     No  steps  had  been  taken  from  the  time  of  the 
marriage  in  April,  1860,  till  September,  and  then  the 
deed  was  prepared — I  cannot  but  think  to  be  executed 
or  not,  according  to  the  result  of  the  application.    At 
all  events  White  knew  well  that  he  then  had  nothing  of 
any  consequence  but  the  land  conveyed  by  the  deed  to 
meet  the  damages  and  costs  which  might    be  given 
against  him.    Standing  in  this  case  in  the  place  of  a 
jury,  and  having  the  above  facts  laid  before  me,  I  must 
say  that  although   there  may  have  been  some  vague 
promises  by  B.  White  to  give  the  property  to  his  wife 
before  the  marriage,  yet  I  cannot  think  that  it  would 
have  been  done  but    for    the    purpose  of   defrauding 
Wealdey  of  the  fruits  of  his  action.    These  B.  White 
must  have  expected  would  become  payable,  as  he  knew 
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that  he  had  obtained  the  former  yerdict  in  the  action  by 
means  of  his  own  perjuryy  if  not  by  means  of  the  perjury 
of  other  witnesses. 

I  must  declare  that  the  settlement  is  yoid  so  far  as  it 
prevents  Weakleif  from  obtaining  the  amount  of  the 
judgment  from  the  land  comprised  in  it,  and  direct  that 
sufficient  be  raised  for  the  purpose  of  paying  that  amount 
by  sale  or  mortgage  by  the  Master.  The  costs  of  the 
plaintiff  to  be  added  to  the  sum  due  to  Weakley  and 
paid  out  of  the  land  as  realised  by  sale  or  mortgage,  and 
the  deficiency  by  JB.  White. 


1862. 


PXBBT 

y. 

MUIB. 


PuRVES  against  Attornky-Genebal  (a). 

THIS  was  an  application  by  petition  of  the  represen- 
tatives of  D;*.  Bamsay^  one  of  the  defendants  in 
this  suit,  for  the  costs  incurred  up  to  the  hearing  of  the 
cause  before  the  Primary  Judge. 

The  Priyy  Council  dismissed  the  bill  with  the  costs 
of  the  proceedings  in  the  Court  below.  The  defendant 
died  after  the  decree  made  by  the  Primary  Judge,  but 
before  the  appeal  to  the  Privy  Council  and  before  the 
costs  in  the  suit  had  been  taxed.  The  suit  had  not  been 
revived  by  bis  representatives,  and  the  appeal  was  not 
prosecuted  by  them. 

MUford  for  the  applicants.  Dr.  Ramsay  incurred 
costs  as  a  proper  party  to  the  suit  before  the  decree  of 
the  Primary  Judge.  The  decree  of  the  Privy  Council 
dates  back  to  the  time  of  the  original  hearing,  and 
declares  that  the  costs  up  to  that  time  should  be  paid  by 
the  plaintiff.  [Caurt.  Can  I  recognize  an  adminis- 
trator of  a  deceased  defendant  where  there  has  been  no 
revivor,  and  he  is  not  a  party  to  the  suit  ?]  No  revivor 
is  allowed  for  costs  alone.     We  do  not  appear  as  parties 


Febnuury  24. 

Application 
by  represen- 
tatives of 
deceased 
defendant  for 
ooats  incurred 
by  defendanti 
when  no 
revivor, 
dismissed. 


(a)  Vide  vol.  1,  part  1,  p.  23. 
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to  the  suit,  but  as  petitioners  claiming  the  benefit  of  the 
decree. 


Broadhiirsty  Q.  0.,  contra.  This  is  a  case  of 
on  the  applicants*  own  shewing,  as  they  hare  abandoned 
the  appeal,  and  on  their  own  petition  receiyed  back  their 
deposit.  Not  being  parties  to  the  suit,  we  conld  not 
have  had  our  costs  against  them,  and  they  cannot  now 
claim  them  against  us.'  Costs  are  looked  npon  as 
damages  for  a  wrong  which  dies  with  the  person ;  Jupp 
V.  Qeering  (a). 

MUford  in  reply.  As  Dr.  BamBoy  died  after  the 
decree  we  would  have  been  obliged  to  pay  costs.  If  our 
costs  had  been  taxed  we  could  have  recoyei;ed,  and  the 
reason  why  the  costs  were  not  taxed  was  that  an  appeal 
was  pending.  If  the  original  decree  had  been  in  ac- 
cordance with  that  of  the  Privy  Council  we  should  hare 
had  our  costs,  and  we  only  seek  now  to  be  placed  in  the 
position  in  which  the  Privy  Council  decides  we  shonid 
have  been  in  from  the  first. 

The  Pbimaby  Judge  dismissed  the  application  with 
costs. 


(a)  5  Madd.  875. 
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TuRNEE  against  Wright  (a).  Deo.29,80,3i. 

THIS  was  an  appeal  by  the  defendants  WrigM  and     a.  bought 
LwMe,  from  the  judgment  of  the  Primary  Judge,  ^i^^ti^'^^ 
ordering  that  an  aocount  should  be  taken  according  to  at  so  much 
the  tenns  of  the  prayer.  gTiS^'T 

The    bill  was    filed    by  John   Andrew    TvrMT   and  sentChia 
Mark   Stfmanda    Christian    against    PhUip    Wenttoarth  JXeiJ^a^^ 
Wrighi  and  Thomas  Edward  Lance^  and  stated  that  on  muBtered 
the  19th  of  December,  1861,  the  plaintiflfs  purchased  S^t^?R 
from  the  defendant,  P.    W.    Wright,  the  Wirrah  and  ^•^^• 
Gil  Gil  stations  with  4,500  head  of  cattle,  more  or  less,  ^^^[^^ter 
at  £2  lis.  per  head.    Among  the  conditions  of  sale  was  ^^^^^^ 
the  following : — "  The  purchaser  of  the  stock  shall  be  Jlnd  thTnum- 
upon  the  stations,  where  the  same  are  now  running,  berof^ttle 
within  30  days  from  this  date,  to  take  delivery  of  the  without 
cattle  as  mustered;  the  vendor  being  allowed  an  ad-  "^"^^x^* 
ditional  90  days  for  delivery  of  the  cattle  should  he  theagree- 
require  the  same,  and  after  which  time  all  responsibility  5^^^A  ^^ 
on  the  part  of  the  vendor  shall  cease,  and  no  objections  master,  which 
to  either  cattle  or  stations  will  be  allowed."    To  these  J^wtoTi. 
conditions  was  annexed  a  memorandum  in  the  words  was  entitled 
following:— "Memorandum.     The  terms  of  sale  under  Jj^eSSr 
the  annexed  contract  are  altered  by  mutual  consent  as  of  cattle  at 
follows — ^The  cash  payment  of  one-third  is  to  be  made  JhepSol^. 
forthwith  to  the  mortgagee,  Mr.  Lanee,  in  reduction  of 
his  mortgage  debt.    The  balance  is  to  be  paid  by  a  bill 
at  six  months,  with  interest  added  at  seven  per  cent ; 
such  bill  to  be  left  in  the  hands  of  Mr.  Lanee,  who 
undertakes  to  refund  or  allow  in  account  whatever  may 
be  properly  deducted  on  account  of  short  muster,  and  on 
due  payment  of  the  bill  or  the  balance,  as  the  case  may 
be,  to  release   his  security."      The  plaintiffs  paid  to 
Lance  £3,825  in  cash,  and  gave  a  bill  for  £7,917.     The 
total  purchase  money  being  taken  to  be  £11,475,  on  the 
assumption  that  there  were  4,500  cattle.    The  plaintiffs 

(a)  Before  StepHn,  C.  J.,  Mil/ord,  J.,  and  Wmy  J. 
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1862.        appointed  one  William  Christian  as  their  agent  to  take 
XuBMSB      delivery  of  the  cattle,  and  the  defendant,  P.  TF.  Wrigld, 
▼•  gave  the  plaintiffs  a  letter,  addressed  to   erne  Albert 

Andrew  Wright,  who  was  then  managing  the  statioDs, 
in  these  words — **  I  hereby  authorize  yon  to  deliver  to 
Messrs.  Turner  and  Chrietian,  or  their  duly  anthorised 
agents,  all  the  stock  and  property  on  the  stations  of 
Wirrah  and  Gil  Gil,  duly  mustering  and  oonnting  the 
same,  and  taking  accurate  receipts,  such  delivery  to  be 
provisional  until  fulfilment  of  the  terms  of  their  agree- 
ment for  purchase."  On  the  14th  January,  1862, 
WiUiam  Christian  arrived  on  the  station,  and  on  the 
19th  of  January  the  cattle  and  stations  were  delivered  to 
him,  without  muster,  and  on  an  agreement  between 
A.  A.  Wright  and  W.  Christian,  that  the  number  of  the 
cattle  should  be  taken  to  be  4,500.  Two  days  after 
this.  Turner  arrived  at  the  station  and  repudiated  the 
transaction,  and  no  muster  was  subsequently  made.  The 
bill  prayed  that  an  account  might  be  taken  under  the 
direction  of  the  Court,  and  in  such  manner  as  to  the 
Court  might  seem  meet  of  the  number  of  cattle  which, 
on  the  said  19th  day  of  January,  1862,  or  at  such  other 
time,  as  according  to  the  term  of  the  said  agreement  for 
purchase,  the  Court  might  think  fit  to  name,  were  on 
the  said  stations,  and  also  on  account  of  the  balance  of 
the  purchase  money  due  and  owing  to  the  plaintifib  on 
the  footing  of  the  said  account,  having  regard  to  the 
terms  and  conditions  of  their  said  agreement  for  pur- 
chase ;  and  that  the  defendants  might  be  restrained  from 
negotiating,  endorsing,  or  delivering  over  the  plaintifb' 
promissory  note  for  £7,917  15s.  to  any  person,  and  from 
suing  at  law  on  the  nota 

It  appeared  on  the  evidence  that  WiUiam  Christian 
took  up  with  him  three  men,  and  others  were  on  the 
road,  but  did  not  arrive  in  time.  When  Christian 
arrived  at  the  station,  there  were  about  600  catde 
already  mustered,  about  700  or  800  were  collected  the 
next  day,  and  by  the  17th  all  the  cattle  were  collected 
in  the  yards.  No  water  was  supplied  to  them,  and 
Christian,  being  unable  to  take  proper  delivery  of  all  of 
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them,  and  coimt  and  brand  them  at  once,  and  being  ift62« 
afraid  lest  the  cattle  should  suffer  from  the  want  of  tubssb 
water  and  the  confinement,  agreed  on  the  18th  to  take 
delivery  of  them  as  4,500,  but  stated  at  the  time  that  he 
had  no  authority  to  make  this  agreement  as  agent  to  the 
plaintiffs.  Ttimer  arrived  at  the  station  on  the  21st, 
and  at  once  repudiated  the  agreement  by  W.  CSmdia/n^ 
as  being  unauthorized,  and  demanded  a  muster,  which 
was  refused  by  A.  A,  Wrighty  on  the  ground  that  he 
had  already  mustered  the  cattle,  and  that  the  30  days 
had  expired.  The  plaintiffs  remained  in  possession  of 
the  station  ever  since. 

Sir    William  Manning^  Q.   C,  and  MUford  for  the 
appellant,  Wright.    This  is  a  bill  for  specific  perform- 
ance of  part  of  an  entire  contract,  and  therefore  bad; 
and  it  is  based  on  the  alleged  hardship  of  the  contract, 
not  because  the  contract  was  broken,  but  because  it  was 
carried  out  harshly.    The  contract  was  carried  out  in 
the  way  it  was,  because  the  plaintiffs  were  not  ready  to 
receive  delivery  at  the  proper  time.    The  90  days  were 
for  the  benefit  of  the  vendor  if  he  should  require  them. 
The  principals,  when  they  arrived  at  the  station,  ratified 
by  their  acts  the  arrangement  which  had  been  entered 
into  by  their  agents.     [By  the  Oouti.    Is  ratification 
of  part,  ratification  of  the  whole?]      Yes.      Story  on 
Agency  (a).     The  property  did  not  pass  to  the  vendees 
till  delivery,  and  the  undetermined  part  of  the  contract 
was  settled.     The  right  of  brand  was  thrown  in  by  the 
new  contract    The  plaintiffs  were  evidently  under  mis- 
apprehension as   to   the  duties  of   the  vendors,  they 
thought  that  he  had  to  erect  a  crushpen,  and  to  brand 
and  herd  the  cattle  after  delivery.   [By  the  Court.  Those 
are  the  duties  of  the  purchaser.]     It  would  be  quite  im- 
possible, after ^this  lapse  of  time,  to  ascertain  the  number 
of  cattle  on  the  station  at  that  time.    There  is  no  alle- 
gation in  the   bill,  and  no  proof  that  the  number  of 
cattle  on  the  run  was  greater  than  4,500.     There  is 
no  charge  of    fraud    or    misrepresentation;    Ghitty  on 
Contracts  (b). 

(o)  ».  203.  (h)  p.  361. 
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1862.  Broadhureiy  Q.  C,  and  MUfard  for  the  appellant  La/nee. 

TuBNEB      This  bill  is  in  substance  a  declaration  for  short  delivery 
^'  and  consequent  damages.    The  plaintiffs'  remedy  is  at 

laWy  and  they  have  no  locus  standi  in  a  Gonrt  of  equity. 
They  have  no  equity  to  restrain  Lance  from  suing  on 
the  promissory  note.  The  reason  why  the  muster  did 
not  take  place  was  no  fault  of  his,  but  of  the  plaintifi, 
who  were  not  ready  to  take  delivery  at  the  proper  time. 
This  is  only  a  bill  for  an  account  to  which  Lance  is  no 
party.  His  liability  depends  on  his  having  a  security. 
The  question  of  muster  is  only  between  the  vendor  and 
the  vendee.  If  by  the  fault  of  either  of  these  a  bad 
delivery  was  given,  Lance's  liability  is  at  an  end.  It 
only  arose  when  each  had  done  everything  to  carry  out 
the  contract.  The  Court  will  not  grant  specific  per- 
formance  where  the  scope  of  the  bill  is  money  compen- 
satioUy  on  the  footing  of  an  account  It  is  a  contract  by 
agents,  substituted  for  a  contract  by  principals,  and 
furnishes  a  good  plea  of  accord  and  satisfaction  at  com- 
mon law.  A  jury  are  quite  as  competent  as  the  learned 
Master  to  ascertain  the  number  of  cattle  on  the  station 
at  the  time.  Ord  v.  Johnston  (a),  Taylor  v.  Hillary  (J), 
Fluker  v.  Taylor  (c),  Nawlshatv  v.  Browning  ((Q, 
Frietaa  v.  Santos  {e\  Fry  on  8p^  Performance  (/). 

Martiny  Q.  C,  and  Gordon^  and  Faucett  for  respon- 
dents Christian  and  Turner.  This  is  not  a  bill  for  specific 
performance.  The  contract  has  been  performed,  and  the 
object  of  the  bill  is  to  ascertain  the  exact  amount  of  the 
purchase  money  to  be  paid.  That  ought  to  be  done  in 
the  manner  originally  agreed  on,  namely,  by  muster. 
The  new  arrangement  that  was  made  was  never  ratified 
by  the  principals,  but  was  expressly  repudiated,  and  their 
entering  into  possession  was  under  the  original  contract, 
by  which  the  property  passed,  and  was  necessary  unless 
they  wished  to  abandon  the  contract  altogether.    The 


(a)  1  Jur.  N.  S.  1063.  (6)  1  C,  M.  &  R.  741. 

(o)  3  Drew,  183.  (<n  21  L.  J.  Oh.  57. 

(e)  1  Y.  &  J.  574.  (/)  p.  10. 
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new  arrangement  referred  only  to  the  mode  of  ascertain-        1862. 
ing  the  number  of  the  cattle^  and  that  alone  was  repu-       ttonbb 
diated.     The  agents  had  no  power  to  enter  into  this  new  ▼• 

arrangement,  nor  did  they  act  in  the  matter  as  agents ; 
there  conld^  therefore,  be  no  ratification.  A  contract 
must  be  carried  out  reasonably,  according  to  the  spirit, 
not  the  letter.  There  was  a  wide  latitude  given  in  this 
contract,  and  the  defendants  gave  it  the  most  narrow 
construction.  We  had  not  to  be  on  the  station  till  the 
end  of  the  30  days,  and  after  that  the  defendants  had 
90  days  to  deliyer,  yet  they  had  them  mustered  before 
the  80  days  had  elapsed,  and  we  were  obliged  to  act  on 
the  moment.  It  was  a  sort  of  duress  to  force  us  to 
abandon  the  contract  or  the  muster.  L(mce  is  sub- 
stantially the  vendor.  He  is  to  receive  the  purchase 
money,  and  to  accoimt  on  the  muster  being  made. 
8ugden*8  V.  &  P.  (a),  AdM%(m  on  Contracts  (6),  Story 
Eq.  Jttr,  (c).  Story  on  Agency  (d). 

Sir  W.  Manning^  Q.  C,  in  reply. 

On  this  day  the   judgment  of   the  full  Court  was 
delivered  by  Stephen,  C.  J. 

We  are  of  opinion  that  the  decree  of  his  Honor 
the  Primary  Judge  in  this  case  must  be  affirmed. 
The  bill  is  substantially  one  for  specific  performance 
of  so  much  of  the  agreement  of  the  18th  and  19th 
of  December  as  remains  unfalfiUed.  By  that  agree- 
ment the  plaintiffs  became  the  purchasers  of  certain 
stations  and  the  cattle  ^  thereon  being  stated  at  4,500, 
more  or  less,  at  £2  lis.  per  head,  one-third  to  be 
paid  down  to  go  in  reduction  of  the  mortgage  held  by 
the  defendant  Lance,  and  the  balance  to  be  paid  by  bill 
at  six  months,  with  interest  added  at  seven  per  cent., 
such  bill  to  be  left  in  the  hands  of  Mr.  Lance,  who  un-  • 
dertook  to  refund,  or  allow  in  account,  whatever  might 
be  properly  deducted  on  account  of  short  muster,  and  on 
due  payment  of  the  bill,  or  the  balance,  as  the  case  might 
be,  to  release  his  security. 


i; 


a)  239.  (6)  1121-1129. 

[e)  Vol.  105.  (d)  221  a. 
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1862.  This  arrangement  was  in'part  carried  out>  4,500  being 

TuBNBB      the  assumed  number  of  the  cattle.    The  clear  meaning 
^  ^-  of  the  contract  is  that  the  amount  ultimately  payable 

was  to  depend  upon  the  result  of  the  muster  which  was 
thus  provided  for  in  the  third  condition  of  sale, — ^  The 
purchaser  of  the  stock  shall  be  upon  the  station  where 
the  same  are  now  running,  within  30  days  from  this 
date,  to  take  delivery  of  the  cattle  as  mustered  (the 
Tender  being  allowed  an  additional  90  days  for  de- 
livery of  the  cattle,  should  he  require  the  same).  After 
which  time  all  responsibility  on  the  part  of  the  vendor 
shall  cease,  and  no  objection  to  either  cattle  or  stations 
will  be  allowed*" 

One  WiUiam  Christian  was  sent  by  the  plaintifib  to 
the  station  to  take  delivery,  and  there  found  the  son  of 
the  defendant,  authorized  to  muster  and  give  delivery 
A  great  deal  of  evidence  was  given  as  to  the  decree  of 
preparation  by  the  respective  parties  for  completing  the 
muster,  but  it  is  unnecessary  to  go  into  this  minutely,  as 
it  is  clear  that  the  muster  was  finally  abandoned  in  con- 
sequence of  an  agreement  being  entered  into  between  the 
two  agents  that  the  cattle  should  be  taken  at  4,5t)0,  with- 
out actual  muster;  and  had  this  agreement  been  within 
the  authority  of  those  agents  there  would  have  been  an 
*  end  to  the  original  contract  for  a  muster.  But  it  was  fdlly 
proved  by  the  evidence,  and  indeed  conceded  upon  the 
argument  of  the  appeal,  that  the  contract  itself  was  not 
within  the  power  of  either  agent  to  make,  and  the  prin- 
cipals therefore  were  not  bound  by  it  Unless  then  the 
defendant  Wright  can  show  that  it  was  ratified,  or  the 
original  contract  in  some  way  waived  or  rescinded,  the 
plaintiffs  are,  we  think,  entitled  to  the  assistance  of  the 
Court  in  having  the  essential  part  of  the  contract  en- 
forced, which  was  left  unperformed ;  namely,  fixing  the 
purchase  money  by  ascertaining  the  number  of  the 
cattle  on  the  station.  The  evidence  wholly  fails  in  show- 
ing any  such  adoption  of  the  new  contract  or  waiver  of 
the  original  one.  The  plaintiffs  immediately  remon- 
strated and  expressed  their  determination  not  to  adopt 
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the  new  contract,  and  looking  at  the  circumstances  we 
conceive  that  they  took  sufficiently  active  steps  to  com- 
pel the  defendant  to  carry  out  the  original  contract. 
That  the  plaintiffs  remained  in  possession  of  the  station 
and  cattle  does  not  deprive  them  of  their  right  to  the 
interference  of  the  Court,  for,  under  the  circumstances, 
they  could  not  have  done  otherwise,  unless  prepared  to 
abandon  the  contract  altogether.  The  decree  does  not 
require  that  a  muster  should  be  now  made,  but  only  that 
an  account  of  the  number  of  the  cattle  shall  be  taken, 
the  Master  being  empowered  to  direct  a  muster  should 
he  think  fit  We  think  that  this  is  right.  The  fact  to 
be  ascertained  is  the  number  of  the  cattle ;  the  mode  is 
to  be  decided  by  the  Master,  who  will  be  guided  by  the 
circumstances  of  the  case.  The  defendant,  Lanee^  has 
also  appealed,  on  the  ground  that  he  has  been  improperly 
made  a  party.  But  we  think  he  is  rightly  made  a  party, 
in  consequence  of  the  agreement  by  which,  although  the 
bill  was  given  to  him  as  upon  a  sale  of  4,500  cattle,  he  is 
to  refund  in  case  of  any  short  muster.  It  does  not, 
however,  follow  from  this  that  he  may  not  be  eventually 
entitled  to  his  costs,  but  all  questions  as  to  costs  have 
properly  been  reserved.  No  decree  is  made  for  an  ac- 
count of  what  is  due  to  the  defendant  Lance  upon  the 
mortgage,  as  that  is  not  desired  by  the  parties. 

Affirmed,  with  costs  of  the  appeal. 


1862. 


TUBNBB 

v. 
Wbigbt. 


Dean  against  Byrnes  (a). 

n^HIS  was  an  application  to  the  full  Court  to  settle 
the  terms  of  the  appeal  to  the  Privy  Council  in 
this  case. 

Sir  W.  Manning,  Q.  C,  and  Gordon  for  the  appel- 
lants. In  this  case  the  bill  has  been  dismissed  with 
costs,  and  the  defendants  should  give  security  that 
the  fund  over  which  we  claim  a  lien  should  not 
be  disposed  of  during  the  appeal.  By  the  injunc- 
tion,    it    was     preserved     during    litigation     in     this 

(o;  Vide,  vol.  I.,  p.  93. 


Febnaary  17. 

Where  bill 
digmissed 
with  costs, 
can  Court,  on 
appeal  to 
ftivy  Connelly 
direct 

security  to  be 
given,  that 
rand  will  not 
bedispoeed 
of.    Query  ? 
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^^^^'  Court,  and  should  be  preserved  during  the  appeal  to  the 
Dbah  Privy  Council,  or  ebe  we  may  have  no  fund  from  which 
Bybnep.  *^  realize  our  lien,  if  we  succeed.  When  money  has 
been  paid  into  Court  during  litigation  here,  on  appeal 
the  Court  will  direct  the  money  to  be  retained  in  Court, 
and  so,  though  the  Court  will  not  continue  an  injunction, 
it  will  protect  the  fund  pending  the  appeal  As  the 
decree  has  not  been  finally  recorded,  it  may  be  added 
to  by  any  direction  the  Court  may  now  give;  The 
Mayor  of  Qhmcester  v.  Woods  (a). 

Martin^  Q.  C,  for  the  respondents  Cook  and  Irviney 
contra. 

The  Court  considered  it  very  doubtful  whether  they 
had  power  to  direct  such  security  to  be  given,  under 
the  Privy  Council  rules,  but  that,  without  deciding  the 
point,  the  case  was  not  such  as  to  authorize  the  Court  to 
make  any  such  order. 


Pebby  (against  MuiB  (&). 

Where  be-  "DEFOEE  the  decree  has  been  made  in  this  suit,  but 
tween  hearing  ^  after  the  cause  had  been  heard,  the  plaintiff,  who 
Sw  offlJS*  s^^^  ^^  oflRcial  assignee  of  Benjamin  WhUsy  was  removed 
aflBigDee  from  his  office  and  a  new  assi^ee  appointed. 

appointed.  ^  ^^ 

S^'^itlSr'       ^^^^  ^^'  ^^^  plaintiff.    The  Court  wfll  not  stay 
the  change,      pronounciog  judgment  in  this  case,  because  the  ofiScial 
assignee  has  been  removed.    The  common  order  of  re- 
vivor and  suggestion  of  the  change  is  sufficient ;  CoStfi- 
son  V.  Lister  (e),  5  Vic,  No.  17,  s.  59. 

The  Judge  ordered  the  decree  to  be  drawn  up,  re- 
citing that  an  order  had  been  made  that  the  name  of  the 
new  official.assignee  should  be  inserted  as  plaintiff. 

(a)  3  Hare,  150-3.  (6)  Vide  sapia,  p.  L 

(c)  20  Beav.  355. 
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Tooth  against  Magleat  and  Taylor.  February  is, 

THE  bill  in  this  case  was  filed  by  the  vendor  to  enforce  Demurrer  to 

the  specific  performance  of  an  agreement  for  the  sale  ^^^f^^ 

to  the  defendants  of  certain  sheep,  cattle,  and  stations,  in  f^^lLnoTof 

the  Maranoa  district,  to  wtiich  a  demurrer  was  put  in  for  ^f^U^'^ 

want  of  equity,  alleging  for  the  ground  of  demurrer  the  27  blocks  of 

uncertainty  of  the  agreement  and  that  such  uncertainty  ^*"^»  known 

was  not  capable  of  being  cured  by  extriubic  evidence. 

allowed,  with 

The  contract  was  constituted  by  an  agreement,  which  J^^^®^^  y^n 

was  stated  to  be  subject  to  the  conditions  therein  men-  did  not  shew 

tioned,  but  which  conditions  did  not  affect  the  question.  !^*i^^t  ^^ 

It  was  as  follows:  ''Acting  as  agents  for  Robert  Toothy  time  of 

Esq.,  we  have  this  day  sold  to  Messrs.  Jfoirfeay  and  Taylor  ^n^J^ft*^* 

25,000  sheep  and  3,000  head  of  cattle,  together  with  26  knew  what 

or  27  blocks  of  country  in  the  Maranoa  district  known  ^nmated  oC 

as  ,  for  the  sum  of  £28,000,  on  the      Evidence 

following  terms  and  conditions,  namely.'' —    Then  the  ^ng'^um- 

conditions  relating  to  delivery,  &c.,  were  set  out  etanoea,  at  the 

The  bill,  after  setting  forth  the  contract,  stated  that  oontraft,  ^^ 
the  blocks  of  country  consisted  of  twenty-six  blocks  con-  fdmiasible 
taining  16,000  acres  each,  situated  in  the  Maranoa  dis-  S^^gi^tjes. 
trict,  and  known   as  Myall   Plains  (and  certain  other  The  groun.ig 
names  there  set  out),  and  particularly  described  in  the  netxl  not  be 
plan  annexed,  which  twenty-six  blocks  were  at  the  date  "**J5^uJ^^[" 
of  the  agreement  held  by  the  plaintiff  as  lessee  thereof  than  is  sm- 
fcom  the  Crown.    That  at,  or  immediately  after  the  con-  ^^j^f^^  ^y^^ 
tract,  it  was  discovered  by  the  plaintiff  and  the  defendant  kind  of 
Tayhyr,  that  as  to  one  of  the  blocks  called  Sharon,  of  ^^l  ^ 
small  extent  in  comparison  of  the  land  sold,  there  was      Nooo^u 
no  lease  or  licensiB;  that  the  plaintiff  promised  Taylor  ^tc'^^^^f 
to  get  a  title,  which  was  not  objected  to,  but  a  promise  of  demurrer 
was  made  by  him,  TayZor,  to  send  to  the  plaintiff  the  jj^^e^i^"* 
next  morning  a  cheque  for  one-third  of  the  purchase  allowed. 
B— 2 
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1863. 
Tooth 

V. 

Macleat 
and  Taylob. 


money.  The  money  was  not  sent,  and  as  a  ground  for 
not  completing  the  contract  the  defendants  alleged  that 
the  plaintiff  had  no  right  to  sell  the  block  of  land  called 
Sharon.  The  bill  then  stated  a  readiness  by  the  plain- 
tiff to  perform  the  contract  on  his  part,  and  a  refusal  by 
the  defendants,  and  the  perfecting  of  the  title  to  the 
block  called  Sharon. 

To  this  bill  a  demurrer  was  put  in  by  the  defendants 
for  want  of  equity,  and  they  stated  the  following  as  the 
grounds  of  demurrer : — 

1.  That  the  contract  was  for  twentyndx  cr  twenty-seven 
blocks  of  land,  and  that  evidence  was  not  admissible  to 
show  which  was  the  number  bought  and  sold. 

2.  That  the  contract  being  for  the  purchase  of  twenty- 
six  or  twentynseven  blocks  in  the  Maranoa  district,  known 
as  ,  and  it  being  within  the  provisions 
of  the  Statute  of  Frauds,  the  agreement  could  not  be 
explained  by  parol  evidence. 

8.  That  at  the  time  of  the  contract  the  plaintiff  had  no 
title  to  the  piece  of  land  called  Sharoa 

4  That  the  want  of  title  could  not  be  waived  or  sup- 
plied by  parol  evidence. 

5.  That  the  plaintiff  haying  no  equitable  or  legal  title 
to  the  said  piece  of  land  at  the  time  of  the  contract, 
that  objection  could  not  be  remored  or  be  the  subject  of 
compensation. 

6.  That  the  plaintiff  had  not  made  any  offer  of  com- 
pensation. 


Broadhurstf  Q.  C,  Isaacs,  and  DarUy  in  support  of  the 
demurrer.  This  is  a  patent  ambiguity  apparent  on  the 
face  of  the  document,  and  as  such  cannot  be  helped 
out  by  averment  This  being  an  interest  in  land,  the 
Statute  of  Frauds  requires  the  contract  in  its  entirety 
to  be  in  writing,  and  no  evidence  is  admissible  to  show 
what  it  is  of  which  the  blanks  consist.  This  doctrine 
holds  good  of  all  documents  and  not  alone  of  willa 
With  respect  to  lot  1,  the  vendor  had  at  the  time  neither 
acti^al  nor  potential  title  to  it,  and  the  contract  is  there- 
fore vitiated.    It  savours  of  champerty  and  maintenance. 
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1    Spen/ce  Eq.  Jur.  (a),  1  Jarman  <m  JViUa  (i),  Best  on         1863. 
Evidence  (c),  2  PhdUips  an  Evidence  (d)  32  Hen.  VIII.,  c.        Tooth 
9,  Oo88  V.  Lord  Nugent  (e),  Baylies  and  Ghwrch  v.  Atiomey      maolbay 
General  (/),  Ulrich  v.  Lttchfidd  {g\  Gastledon  v.  Twmer   and  Tatlob. 
(A),  Zlenww^Ay  v.  Scholfield  (t),  Prosser  v.  Edmonds  (k)y 
Boyddl    V.   i>rw?unoni  (Z),  Parteriche    v.    Powlet    (i»), 
Marshall  y.  Xynw  (n),  Stawell  y.  Bobinson  (o),  Paddock  y. 
Forresier  (p). 

At  the  Gondasion  of  the  argument  of  Broadhurst  the 
Court  stopped  farther  argument  in  support  of  the 
demurrer. 

Sir  IF.  Ifamitn^,  Q.  C,  Jlfar^m,  Q.  C,  Gordon  and 
MUford  in  support  of  the  bill  In  the  contract,  the 
property  sold  is  variously  described  as  'Hhe  station/' 
**  the  Maranoa  stations/'  showing  that  it  was  an  entire 
parcel  of  land,  although  the  exact  extent  was  not  at  the 
time  ascertained.  A  definite  fixed  price  was  to  be  paid, 
whether  the  parcel  of  land  consisted  of  26  or  27  blocks. 
B^ing  Grown  land,  and  assessments  being  due  on  it,  the 
records  of  the  Grovernment  would  show  the  exact  area. 
Had  the  yendor  sold  **my  26  blocks  of  land  in  the 
Maranoa  district,"  the  contract  would  be  good,  as  being 
ascertainable;  in  this  contract  there  are  words  equiyalent, 
and  the  parcels  are  equally  ascertainable.  Until  the 
contrary  is  shewn  a  yendor  must  be  presumed  to  sell  that 
which  he  has  the  power  of  selling.  The  yendor  comes 
to  enforce  his  contract,  and  if  the  purchaser  is  entitled 
to  select  26  or  27  blocks,  it  will  be  the  yendor's  loss,  and 
if  he  waiyes  the  objection  the  purchaser  cannot  enforce 
it.  The  yendor's  title  as  to  25  blocks  was  perfect,  but 
as  to  the  block  called  **  Sharon  "  it  was  imperfect.  He 
was,  howeyer,  in  possession  of  all,  and  the  imperfection 
of  title  was  only  discoyered  subsequently  to  the  contract. 

(a)  p.  555.  (b)  p.  413. 

(c)p.302.  (d)p.749. 

(e)  5  B.  &  A.  58,  (/)  2  Atk.  239. 
(fl)  2  Atk.  373.  (i)  3  Atk.  257. 

(f)  2  R  &  C.  945.  (k)  1  Y.  &  C.  0.  C.  481. 
(0  11  East  142.  (m)  2  Atk.  888. 

(n)  6  M.  A  W.  109.  (o)  3  Bingh.  n.  c.  928,  937. 

0?)  1  C.  &  J.  9. 
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1868.        The  contract  is  only  roid  where  the  vendor  at  the  time 
Tooth       of  the  sale  knows  that  he  has  no  title.     [By  (he  Omrt 
^  ^*  I  think  the  bill  wonld  have  been  good  if  it  had  stated 

and  Taylob.  that  Tooth  had  no  other  land  in  the  district ;  bat  that 
is  not  any  ground  set  out  in  the  demurrer.]  This  is 
clear  from  the  statements  in  the  bill,  which  the  demarrer 
admits.  The  demurrer  is,  that  no  averment  or  evidence 
of  any  kind  whatsoever  is  available  to  explain  this  con- 
tract. This  objection  is  fatal  to  any  amendment  in 
the  statements  of  the  Bill.  This  demurrer  does  not  rest 
on  the  Statute  of  Frauds,  but  only  on  a  rule  of  evidence. 
There  is  a  difference  between  explaining  an  intention 
where  there  are  no  words  used,  and  explaining  an  in- 
tention ambiguously  expressed.  It  is  only  necessary  to 
state  in  the  bill  such  facts  as  are  safficieat  to  establish 
the  plaintiff's  case ;  and  it  is  unnecessary  and  improper 
to  state  the  evidence  to  be  used  to  prove  those  facts. 
The  objection  at  first  raised  to  the  contract  was  that 
there  was  no  title  to  one  block,  not  that  the  contract 
was  invalid.  DaH's  V.  dk  P.  (a),  Sugden's  V.  d  P.  (J)i 
Bacon's  Maxims  {e)^  2  Tayhr  on  Evidence  (<l), 
1  Spencers  Eq.  Jwr,  («),  1  Jarman  on  Wills  (/), 
Broom's  Commentaries  (g\  1  DwniePs  Gh.  Pr.  (A), 
Wigram  on  Extrineio  Evidence  (i),  OgHvie  v.  Fdgamiie 
(i),  BleaMey  v.  Smith  (Q,  Owen  v.  Thomas  (»), 
MacDonald  v.  LonghotJutm  (n),  Monro  v.  Taylor  (o), 
Lincoln  v.  Wright  {p\  Oolpoys  v.  Colpoys  (q),  CovA^j 
V.  WaJtt  {r\  Hoggart  v.  ScoU  (s\  SaUAwry  v.  Haieker 
{t\  Price  V.  Page  («),  Pyeeroft  v.  Oregory  (v\  Lowe  t. 
Ld.  Huntingtower  («?),  Miller  v.  Travers  («),  QaU  t. 
Esdaile  (y). 


(&)p«.  108,222. 
id)  p.  931. 


(a)  p.  118»  141. 
(«)  p.  28. 

(6)  p.  564.  (/)p  369. 

(g)  p.  512.  (h)  p.  437. 
(0  pi.  7. 12,  51, 62-63-5-6-8,  72-4-5  n.,  p«.  178,  208. 

(k)  3  Meriv.  61.  (Q  H  Sim.  150. 

(m)  3M.ftK.353.  («)  28  L.  J.  a  B.  298. 

(o)  8  Hare  51-6.  (p)  4  De  6.  &  J.  15. 

(q)  Jao.451.  (r)  17  Jnr.  N.  8. 172. 

(a)  1  B.  &  M.,  293.  (<)  2  Y.  &  C  C.  C.  54. 

(II)  4  V«.  680  (v)  4  BoB8.  265. 

(w)  4  Boas.  532.  (a?)  8  Bing.  244. 
(y)  8  Bing.  323. 
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Broadhurstf  Q.  C,  in  reply.    Tliis  is  a  bill  for  specific        1868. 
periormaDce,  bat  where  the  contract  is  doubtful  and  un-       Tooth 
certain  no  specific  performance  will  be  granted.    In  this     u^^^^y 
case  there  is  nothing  to  show  that  the  defendant  knew   andTATTX)B. 
the  interpretation  which  the  plaintiff  puts  now  on  the 
contract    If  the  contract  is  good,  the  plaintiff  can  sue 
at  Common  Law  for  damagea    By  admitting  evidence 
to  fill  up  the  unwritten  parts  of  the  contract,  you  allow 
the  very  eyils  which  the  Statute  of  Frauds  was  intended 
to  prevent.    The  cases  cited  in  support  of  the  contract 
have  been  those  of  a  latent  ambiguity.     [By  the  (hwrt. 
You  may  explain  parcels  by  parol  evidence.]    This  is 
not  an  ambiguity  of  mere  parcels,  but  an  omission  of  the 
whole  subject  matter.    The  demurrer  admits  only  state- 
ments which  have   been  properly  pleaded.     It  denies 
that  the  plaintiff  has  any  right  to  plead  statements  which 
explain  the  patent  ambiguity  of  his  contract.    1  Jarmom 
an  With  (a),  Bo90oe  on  Evidence  (b\  Fry  on  Speeifie 
Performance    (o\    South    Wales    Bailway    Company    v. 
Wins  (d),  Harnett  v.   Yielding  (e\  Lord  James  Stuart 
v.  London  and  North  Western  Bailufay  (/),  Toolight  v. 
Sutherland  ig).  Hicks  v.  SaUU  {h\  ainan  v.  Cook  (t), 
HwU  V.  Hort  {k\  AbboU  v.  Massie  (I),  Taylor  v.  Biehard- 
son  (f7»)y  Hiscocks  v.  Hiscocks  (n). 

The  Pbimaby  Judge  having  recited  the  facts  of  the 
case  as  above  set  out,  continued: — 

The  arguments  with  reference  to  the  plaintiff  not 
having  a  title  to  the  block  of  land  called  Sharon,  were 
not  very  strongly  urged,  nor  does  it  appear  to  me  that 
this  could  have  been  allowed  as  a  valid  ground  of  de- 
murrer ;  for  either  the  plaintiff  would  have  been  allowed 
to  obtain  a  title  to  this  piece  of  land  before  the  Master 
should  make  his  report,  when  he  would,  according  to  the 
general  rule,  report  that  there  was  a  good  title,  or  he 

(a)  p.  418.  (&)  p.  23. 

»  p.  102.  (d)  24  L.  J.  Oh.  87< 


i 


e)  2  Sch.  &  Lef.  557.  (/)  15  Beay.  513-24. 

jf)  1  M.  &  8.  43.  (h)  28  L.  J.  Oh.  571-7. 

(0  1  8oh.  &  Let  38.  (h)  8  Br.  0. 0.  311. 

(0  3  V«.  148.  (»)  23  L.  J.  Oh. 

(n)  5  M.  &  W. 
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1863.        would  report  that  there  was  not  a  good  title,  and  then 
Tooth       the  Court  would  allow  of  compensation. 
Maoleat         '^^^  '^  difficulty  lies  in  the  question  whether  the 
and  Taylor,   agreement  admitted  by  both  parties  to  be  in  itself  un- 
certain and  incapable  of  being  understood  as  referring 
to  an  unknown  locality,  and  therefore  of  being  enforced 
without  being  explained  by  extrinsic  evidence,  can  be  so 
explained,  and  by  the  extrinsic  evidence  alleged  in  the 
bill  as  showing  what  the  parties  intended. 

The  conclusion  to  which  Sir  James  Wigram  has 
arrived,  as  expressed  in  his  book  relating  to  the  appli- 
cation of  extrinsic  evidence  to  the  construction  of  wills, 
is  as  follows : — **  The  conclusion,  then,  which  these  cases 
appear  to  warrant  is  that  the  cases  in  which  evidence  to 
prove  intention  is  admissible  are  those  in  which  the  de- 
scription in  the  will  is  unambiguous  in  its  application  to 
each  of  several  subjects.'*  Of  course,  evidence  of  ex- 
trinsic circumstances  as  existing  at  the  time  the  will  is 
made  are  admissible,  as  showing  the  testator^s  intention, 
and  so  they  must  be  when  the  rule  is  applied  to  contracts ; 
but  evidence  to  prove  what  the  parties  intended  beyond 
this  cannot  be  admitted  unless  there  is  a  latent  am- 
biguity. This,  however,  is  not  the  kind  of  evidence 
referred  to  by  Sir  James  Wigram* 

His  work  relates  to  the  admission  of  extrinsic  evidence 
in  cases  of  wills,  but  the  same  principles  apply  to  cases 
of  contracts.  The  inquiry  in  cases  of  wills  is  how  isx 
the  testator's  intention  can  be  shown  by  extrinsic  evi- 
dence, the  inquiry  in  cases  of  contract  is  how  far  the 
intention  of  the  parties  can  be  shown  by  the  like  evidence 
— the  intention  not  of  one,  but  of  both  parties.  Yon 
cannot  give  evidence  of  the  actual  intention  of  the  parties, 
ie.  what  they  meant,  except  there  be  a  latent  ambiguity, 
but  you  may  give  eyidence  of  surrounding  circumstances 
in  aU  cases  of  patent  uncertainty,  or  ambiguity,  as  show- 
ing what  the  parties  meant. 

In  the  present  oase»  if  both  plaintiff  and  defendants 
knew  that  the  plaintiff  had  no  property  in  Maranoa,  bat 
that  in  question,  evidence  of  that  might  be  given ;  so  if, 
at  the  time  the  contract  was  entered  into,  a  map  was 
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placed  80  that  the  purchaser  must  ha^e  seen  it»  evidence 
of  that  might  be  giyen — ^these  are  surrounding  circum- 
stances ;  but  no  evidence  can  be  given  of  anything  which 
took  place  between  the  parties  afterwards,  as  showing 
their  intentions  at  the  time  the  contract  was  made,  such 
as  the  arrangement  to  perfect  the  title  of  the  block  called 
Sharon, — that  would  be  giving  evidence  of  the  actual 
intention  of  the  parties. 

Considering  the  statement  in  the  bill,  I  do  not  see  that 
there  is  any  allegation  of  surroxmding  circumstances 
which,  if  proved,  would  induce  the  Court  to  decree  a 
specific  performance.  The  statement  must  be  that  such 
circumstances  were  known  to  both  parties — not  to  one 
only.  The  statement,  even  if  made  in  the  bill,  that  the 
plaintiff  knew  he  had  no  other  property  in  Maranoa 
would  not  be  sufficient,  the  bill  should  go  on  to  allege 
that  the  defendant  knew  that  also.  The  statement  as  to 
the  Sharon  block  cannot  be  taken  into  consideration  as 
showing  existing  circumstances,  for  the  bill  states  that, 
at  or  immediately  after  the  contract,  the  defect  of  title  to 
that  block  was  discovered  ;  and  according  to  the  rule 
that  an  ambiguous  statement  is  to  be  taken  against  the 
pleader,  the  bill  must  be  taken  as  stating  that  it  was  not 
discovered  till  after  the  contract  was  entered  into,  and 
so  could  not  assist  in  construing  the  contract  It  was 
not  one  of  the  surrounding  circumstances.  On  this 
ground,  therefore,  the  contract,  containing  a  blank  as  to 
the  name  of  the  property,  and  not  pointing  out  in  any 
other  way  what  the  twenty-six  or  twenty-seven  blocks 
were,  and  there  being  no  allegation  that  the  defendants 
knew  where  and  what  they  were,  so  as  to  clear  up  the 
ambiguity, — I  think  the  bill  is  liable  to  a  demurrer. 
But  then  the  question  arises  whether  this  can  be 
considered  as  one  Of  the  grounds  of  demurrer.  One 
of  the  grounds  is  that  the  agreement  cannot  be  ex- 
plained by  parol  evidence.  Now,  although  I  think  some 
kind  of  parol  evidence  is  admissible  to  explain  it — ue. 
the  evidence  of  surrounding  circumstances — yet  it  is 
not  such  as  is  stated  in  the  bill,  and  I  do  not  think 
that  the  grounds  of  demurrer  required  to  be  stated  by 
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our  rule  need  be  more  particularly  stated  than  is  suffi- 
cient to  point  out  to  the  plaintiff  the  kind  of  objection 
that  is  to  be  made. 

There  is  an  objection  made  to  the  contract  that  it  u 
I'ur  the  sale  and  purchase  of  twenty-^ix  or  twenty-seyes 
lots  of  land.  Now  if  the  word  left  blank  had  be^  filled 
up  with  any  name,  there  is  no  doubt  but  that  a  spfcifie 
performance  would  have  been  decreed,  of  whichever 
number  the  estate  called  by  that  name  was  found  to 
consist,  80  that  this  objection  resolves  itself  into  the  one 
that  the  name  of  the  land  sold  cannot  be  inserted  in  the 
contract,  for  if  it  could  there  would  be  no  difficulty  <m 
this  ground. 

On  the  whole,  I  think  the  demurrer  must  be  allowed, 
with  liberty  to  amend. 

I  have  not  adverted  to  the  several  oases  relating  to 
this  subject,  for  their  number  is  very  great  But  hj 
discriminating  between  those  relating  to  wills,  where  the 
intention  of  the  testator  is  the  only  question,  and  thoee 
relating  to  contracts,  where  the  intention  of  both  parties 
is  in  question  they  may  be  shown  to  establish  the  prin- 
ciple laid  down  by  Sir  James  Wigram. 


March  20. 

No  OOBtS 


demozTPr 
allowed  and 
Bome  dis- 
allowed. 


On  this  day  Darley  moved  that  the  taxed  costs  of  the 
demurrer  might  be  paid  by  the  plaintiff.    The  plaintiff, 
where  Bome  of  ^y  bringing  on  the  demurrer  to  a  hearing  instead  of 
of  the  submitting  to  it,  must  pay  the  taxed  costs.     If  the  de- 

fendant had  not  demurred  he  would  have  had  to  pay 
the  costs  of  the  suit,  for  by  demurrer  he  could  have 
had  the  case  decided  at  any  early  stage.  Costs  of 
demurrer  are  only  disallowed  where  fraud  has  been  shewn. 
SmiiKs  Oh.  Pr.  (a),  MaddM  Ch.  Pr.  (I),  Hanmand  v. 
Messenger  (e). 

Oordon  for  the  plaintiff.  There  were  four  grounds  of 
demurrer,  all  of  which  were  disallowed.  The  demurrer 
was  allowed  on  a  ground  not  specified   and  expressly 


(a)  p.  309. 


(6)  p.  719-21. 


(c)  9  Sim.  33& 
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repudiated  in  the  argument  We  could  not  have  sub- 
mi  ttnd  and  amended  our  bill,  for  it  would  then  have 
b^en  open  to  the  same  objection  as  that  specified  in  the 
demurrer,  which  was  that  no  parol  evidence  was  ad- 
mi»«ible.  This  was  in  fact  a  demurrer  ore  tenus,  and  no 
costH  are  in  such  a  case  given.  Benson  v.  Hadfield  (a), 
Davis  y.  Beid  (&). 


25 


1863. 
Tooth 

Y. 

Maolbat 
and  Taylor. 


Barley  in  reply.  You  may  assign  as  many  grounds 
of  demurrer  as  you  like,  and  if  one  is  allowed  the  order 
is  drawn  up  as  if  all  were  allowed.  The  Ck>urt  has  no 
dii^cretion  as  to  costs.  In  Benson  v.  Hadfield,  the  two 
grounds  assigned  were  in  point  of  fact  one  ground.  The 
bill  cannot  be  amended  so  as  to  make  the  contract  good, 
and  the  allowance  of  the  demurrer  is  in  fact  the  dismissal 
of  the  bill.  DanieFs  Oh.  Pr.  (c),  31st  Order  of  April, 
1828,  Wdlesley  v.  WeUesUy  (d). 

The  Pbihabt  Judge.  The  ground  on  which  the  de- 
murrer was  aUowed  was,  that  enough  was  not  disclosed 
on  the  bill  to  clear  the  ambiguity;  but  the  demurrer 
went  further  and  denied  the  power  to  clear  the  ambiguity 
at  all.  As  part  therefore  has  been  allowed,  and  part  dis- 
allowed, there  must  be  no  costs  on  either  side  on  the 
authority  of  Benson  v.  Hadfield  (e). 


(a)  5  Beav.  594. 
(0)  pa.  477, 104S. 


(0  Supra. 


(b)  6  Sim.  448. 
(d)  4  M.  ft  0.  AM. 
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Injunction 
refused  to 
prevent 
Minister  for 
Works  from 
■otinfi:  in 
yiolation  of 
agreement 
between 
pltdntiffs  and 
bim  as  agent 
of  the  Crovrn. 

Held,  that 
under  tiie 
circumstanoes 
a  Petition  of 
Bight  was 
tl»e  only 
remedy. 


Newcastle  Wallsend  Coal  Company  offaind 
Arnold  (a). 

THIS  was  an  appeal  to  the  fall  Court  from  the 
judgment  of  Primary  Judge,  dismissing  the  Bill 
with  costs. 

The  Bill  was  filed  by  the  Newcastle  Wallseiid 
Coal  Company,  to  restrain  the  Honorable  WiUiam 
Munnings  -  AmoUf  the  Minister  for  Public  Works, 
from  removing  a  certain  crane,  Na  1,  from  off  the 
wharf  at  Newcastle,  and  from  preventing  or  obstructing 
the  free  use  and  enjoyment  by  the  plaintifib  of  the  other 
cranes  for  the  shipping  of  coals  £rom  the  plaintiff's 
minea 

The  case  as  stated  in  the  plaintiff's  bill,  and  corro- 
borated by  affidavits  was,  as  follows : — ^In  the  year  1859 
the  promoters  of  the  Newcastle  Wallsend  Coal  Company 
had  various  interviews  and  communications  with  the 
Honorable  John  Bdbertson^  the  then  Secretary  for 
Lands  and  Public  Works,  in  order  to  ascertain  what 
accommodation  would  be  afforded  by  the  Government 
for  the  shipping  of  coal  from  the  port  of  Newcastle,  and 
for  the  erection  of  steam  cranes  on  the  wharves  at  New- 
castle for  the  shipment  of  the  coal.  These  communica- 
tions resulted  in  a  verbal  arrangement  to  the  effect  that 
the  Government  would  erect  two  jetties  to  the  eastward 
of  a  certain  wharf  at  Newcastle,  known  as  the  New 
Public  Wharf:  that  the  company  should  be  allowed  to 
erect  upon  such  jetties  and  upon  the  eastern  side  of  a 
stone  wharf  at  Newcastle,  three  steam  cranes  s  that  the 
company  should  make  a  railway  from  their  coal  fields  to 
be  coimected  with  the  Great  Northern  Kail  way:  that 
the  Government  should  be  paid  a  remuneration  of  two 
pence  per  ton  per  mile  for  all  coal  of  the  company 
brought  up  to  the  Wharf;  and  that  if  at  any  time  the 
company  should  not  have  sufficient  trade  fully  to  occupy 

(a)  Before  the  full  Court. 
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the  cranes,  the  Government  might  ose  them  free  of 
charge  for  the  purpose  of  other  shipments  for  such 
periods  as  should  be  necessary.  Upon  the  faith  of  this 
arrangement  the  company  was  formed,  and  three  steam 
cranes  were  purchased.  About  the  middle  of  the  year 
1860,  the  company's  arrangements  being  almost  com- 
pleted, but  the  Goyernment  not  having  erected  the 
jetties,  several  interviews  and  much  correspondence  took 
place  between  the  company  and  the  defendant  as  Minis- 
ter for  Public  Works,  which  resulted  in  a  temporary 
arrangement  being  entered  into,  whereby  the  defendant 
agreed  to  allow  the  company  to  erect  their  steam  cranes 
on  certain  sites  upon  the  New  Public  Wharf,  and  to 
use  the  cranes  there  until  the  jetties  should  be  erected, 
the  Government  having  the  same  liberty  to  use  the 
cranes  as  in  the  first  arrangement.  In  April,  1861,  the 
company,  relying  upon  this  arrangement  erected  their 
steam  cranes  on  the  site  pointed  out,  and  continued  in 
the  use  of  them  till  shortly  before  the  filing  of  the  Bill, 
lu  the  month  of  March,  1863,  the  defendant  ordered 
some  waggons  of  coal  belonging  to  other  persons  to  be 
placed  under  crane  No.  1  in  such  a  manner  as  to  obstruct 
the  use  of  all  the  cranes,  although  at  the  time  the 
plaintiff's  had  a  large  quantity  of  coal  awaiting  ship- 
ment. The  defendant  had  also  given  notice  to  the 
plaintiffs  to  remove  the  cranes  off  the  wharf.  The 
Government  had  not  erected  the  jetties  according  to 
the  agreement 

In  answer  to  this  state  of  fetcts  the  defendant  filed  an 
affidavit,  stating  that  all  acts  done  by  him  in  reference 
to  the  matters  stated  in  the  Bill  were  in  his  capacity  of 
Minister  for  Public  Works,  and  for  and  on  behalf  of  the 
Crown :  that  the  matters  in  the  bill  alleged  were  matters 
of  difference  between  the  plaintiffs  and  Her  Majesty ^s 
Local  Governmeut  in  the  colony  of  New  South  Wales : 
that  no  petition  to  the  Governor  under  the  Act  20  Vic, 
No.  15^  had  been  presented  and  no  order  made,  allowing 
the  plaintiffs  to  proceed  in  the  matter :  that  he  believed 
the  first  arrangement  was  different  from  that  stated  in 
the  Bill,  and  was,  moreover,  abandoned  and  rescinded 
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when  permission  was  given  to  the  plaintiff's  to  erect 
their  cranes  on  the  public  wharf  at  Newcastle :  that  the 
land  in  question  was  vested  in  the  commissioner  for 
railways:  that  at  the  interviews  between  the  plaintiffs 
and  him,  he  had  stated  that  whatever  the  Govemment 
would  sanction  in  the  matter  should  be  communicated 
to  the  plaintiffs  by  letter :  that  the  payments  made  by 
the  plaintiffs  were  for  freight  on  the  Great  Northern 
Bailway,  and  not  for  the  use  of  the  cranes  or  the  land 
on  which  they  were  erected :  that  the  arrangement  finally 
entered  into  was,  that  the  cranes  were  to  be  erected  by 
the  company  on  the  wharf;  and  that  if  after  a  six 
months*  triad,  the  cranes  were  found  to  work  well,  tbey 
might  be  purchased  by  the  Grovemment  at  prime  cost, 
but  if  not,  they  were  at  once  to  be  removed  by  the 
plaintiffs,  and  at  their  expense :  that  a  survey  had  been 
made  of  the  cranes  by  which  they  were  condemned,  and 
consequently  the  plaintiffs  had  had  notice  to  remove 
them  forthwith. 

A  large  number  of  letters  was  put  in  in  support  of 
both  states  of  facts. 


DarvaU,  Q.  C,  Martin,  Q.  C,  and  Gordon,  for  the 
plaintiffs.  This  suit  is  brought  against  AmM  as 
wrongdoer,  not  as  being  party  to  the  contract,  but  it  is 
necessary  to  set  forth  the  contract  in  order  to  show  the 
plaintiffs'  right.  The  Crown  can  do  no  wrong,  and 
Arnold  in  his  wrong  act  does  not  represent  the  Crown. 
We  have  presented  a  Petition  of  Bight  to  be  allowed  to 
8ue  for  specific  performance;  but  for  the  injunction, 
the  Crown  not  being  liable,  a  petition  would  not  avail 
I'he  admission  of  the  petition  is  decided  by  the  Governor 
in  his  own  discretion,  and  not  in  connexion  with  the 
Government.  (By  ihe  Court.  The  Act  24  Via,  Na 
7,  does  not  give  any  new  action  against  the  Crown). 
An  injunction  would  not  have  lain  before  against  the 
Crown,  so  the  plaintiffs  could  not  have  proceeded  under 
that  Act.  When  the  Crown  grants  a  right,  and  it  is 
infringed  by  some  servant  of  the  Crown,  an  action  lies 
against  that  servant  as  trespasser.     (Wise,  J.      If  the 
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Crown  justifies  the  Act?)  Yes.  The  Crown  is  not 
liable,  and  cannot  grant  immunity  to  its  servants. 
Buron  y.  Denman  (a),  is  a  case  of  international  law,  an 
act  of  one  government  against  another;  and  it  was  a 
mere  matter  of  courtesy  to  allow  a  foreigner  to  come  into 
our  Courts.  There  is  a  difference  between  enforcing  a 
contract  and  protecting  a  right  which  arises  out  of 
a  contract.  Although  in  Rankin  v.  EuBhisson  (b)^  the 
authority  of  the  commissioners  to  contract  was  by  Act 
of  Parliament,  yet  that  does  not  alter  their  position  when 
violating  their  contract  from  that  of  a  servant  of  the 
Crown  violating  a  contract  which  has  been  proved  or 
admitted.  In  EUia  v.  Lord  Orey  (c)  there  was  a  duty 
imposed  on  the  Lords  of  the  Treasury,  of  which  they 
were  the  mere  conduit  pipes ;  so  here  Amoid  is  the  mere 
conduit  pipe  to  carry  out  the  contract  entered  into  with 
the  Government,  and  until  that  contract  has  been 
enforced  in  the  proper  manner  the  Court  will  restrain 
him  from  violating  it  (By  the  Court.  How  can  the 
Court  grant  an  injunction  pending  an  enquiry  into  the 
claim  of  one  of  the  parties  to  the  suit  with  a  stranger  ?) 
The  injunction  could  be  granted,  and  the  plaintiffs 
directed  within  a  certain  time  to  establish  his  contract 
in  a  proper  manner.  2  Hotels  Pleas  of  the  Oroum  (d), 
Bouyer  on  Constitutional  Law  (e\  Story^a  Eq.  Jur. 
(/),  Chitty  on  the  Prerogative  of  the  Crown  (g),  Story 
on  Agency  (A),  Lord  Ca/nterbury  v.  Attorney  Oeneral 
(i),  Ntcohon  v.  Mouneey  (i),  Thomas  v.  Oahley  (Z), 
Pridy  v.  Rose  (m),  Barman  v.  Jones  (n)«  Eanson  v. 
Oardiner  (o). 


186S. 
Newcastle 

WALLeEED 

Goal 

GOMPANT 
V. 

Abnold. 


The  Attorney  Oeneral  and  Sheppard  for  the  defen- 
dant. The  object  of  this  Bill  is  in  substance  to  enforce, 
by  indirect  means,  the  contract  which  the  plaintiffs 
allege  was  entered  into  by    Arnold   on  behalf  of  the 


(a)  2  Exoh.  167. 

(«)  6  Sim.  214. 

(«)  p.  13«. 

ig)  p.  842-3. 

(0  1  PhiL  31S,  323-4. 

(I)  18  Yea.  186.  ' 

(n)  Or.  &  Ph.  299. 


(b)  4  Sim.  18. 
id)  p.  131. 
(/)  88.  928. 
(*)  par.  319. 
ih)  15  East  184. 
(m)  3  M«riv.  102. 
(o)  7  Yea.  305. 
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Govemmenty  and  therefore  the  Court  will  not  entertain 
it.  Arnold  had  no  power  to  enter  into  such  a  contract. 
If  this  Bill  were  entertained,  it  would  render  the  consti- 
tution Act  a  dead  letter,  for  it  would  transfer  to  the  Judi- 
cature the  duties  hitherto  confined  to  the  Executive,  and 
render  the  acts  of  the  Goyernment  liable  to  be  reviewed 
by  the  Privy  Council.  Where  a  minister  acts  in  an 
official  capacity  he  cannot  be  made  personally  liable  for 
his  acts.  In  Pridie  v.  Hose  (a),  it  was  held  that  yoa 
could  sue  an  officer  of  the  state  who  holds  money  set 
apart  for  a  particular  purpose,  but  not  that  you  could 
sue  him  if  it  has  not  been  set  apart.  Arnold  had  no 
power  to  grant  away  public  lands,  yet  if  this  injunction 
be  granted,  the  plaintiffs  will  become  the  virtual  ownen 
of  the  land.  The  Bill  alleges  that  the  contract  was 
entered  into  on  behalf  of  the  Government,  and  yet  sues 
Arnold  personally.  The  plaintiffs  have  not  such  posses- 
sion as  to  enable  them  to  bring  an  action  of  trespass, 
but  for  an  injunction  something  more  than  possession  is 
required.  (By  the  Court  There  can  be  no  decision  on  the 
injunction  without  a  decision  on  the  contract.)  The 
citation  from  Hales*  Pleas  of  the  Crown  (i),  relates  to 
criminal  matters.  The  only  course  open  to  the  plaintiffs 
is  by  Petition  of  Kig:ht  Irvine  v.  Lord  Cfrey  (c), 
Clayton  v.  Attorney  General  ((2),  Smith  v.  CoUyer  {e), 
QUdea  v.  Lord  PcUmerston  (/),  Sutton  v.  Johnston  (yX 
Lowther  v.  Stamper  (A),  Dames  v.  Leo  (i). 


Martin^  Q.  C,  in  reply.  If  this  injunction  is  refused, 
the  plaintiffs  are  without  a  remedy  in  this  case.  The 
Court  will  restrain  a  trespass.  (By  the  Court.  This 
Court  acting  in  favor  of  the  inheritance  restrains  trespass 
in  case  of  land.)  It  will,  I  submit,  also  restrain  acts 
interfering  with  mining  property.  It  is  by  a  special 
Act  of  Parliament  that  some  officers  are  protected  in  the 
discharge  of  their  duty.     The  plaintiffs  claim  no  right 


(a)  Snpnu 

(c)  Beported  in  the  "Times." 

(e)  8  Vea.  89. 

(y)  1  Term.  R.  493. 

(0  6  Ves.  784. 


(6)  Supra. 

(d)  1  Cooper's  B.  97. 
(/)  3  B.  &  B. 
(k)  3  Aik.  496. 
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to  the  land,  only  an  ezolnsive  right  to  use  the  cranes 
when  they  require  them.  Coopers  Eq.  Pleading  (a), 
1  Spenee  Eq.  Jv/r.  (6),  Mitchell  v.  Dors  (c),  Davenport 
V.  Davenport  (d).  Field  y.  Beaumont  (e). 

Sir  A.  Stephen,  G.  J.  It  appears  to  me  clearly  that 
this  is  in  truth  a  suit  to  enforce  an  alleged  agreement 
with  the  Goyemment  or  Crown,  and  prevent  the  de- 
fendant as  its  agent  from  asserting  rights  of  the  Crown 
in  supposed  violation  of  that  agreement.  Therefore,  I 
think  that  this  suit  cannot  be  maintained.  There  are 
of  course  many  cases  affecting  the  Crown  in  which  an 
act  of  the  Crown  or  its  agents  may  be  questioned  in  a 
Court  of  Law  or  Equity,  and  the  fact  of  its  having  been 
directed  or  sanctioned  by  the  Goyemment  of  the  day 
will  be  no  defence.  But  this  is  a  case  of  contract,  and 
the  dispute  flowing  from  it;  and  in  such  cases  the 
Goyemment  officer  acting  in  that  character  is  not 
answerable,  but  the  remedy  must  be  by  petition  of  right 
or  the  proceeding  substituted  for  it  in  this  colony. 


31 


1863. 

Kewoabtlb 

Wallsend 

Coal 

GOMFAUT 
Y. 

Arnold. 


MiLFORD  and  Wise,  Js.,  concurred. 

The    decree    of    the    Primary    Judge    was 
affirmed  with  costs. 


(a)  p.  152.  (6)  p.  672. 

(d)  7  Hare  217,  220-2. 


(o)  6  Vea.  147. 
1$)  1  SwaiiBt  2 
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1868. 


April  28,  29. 
A.,  heir  of 

B  ,  pZOXIllB866 

of  grant  from 
the  Crown, 
obtained 
grant  after 
B.*s  deiith. 
Hdd,  that  he 
waanot 
trustee  of  the 
lands  for  B.*s 
creditors. 
EM,  that  the 
Grown  is  not 
bonnd  to  issue 
grant  to  heir, 
and  that  A. 
took  soMy 
by  favour  of 
the  Crown. 
Held,  no 
lien  for 
improvements 
by  adminis- 
trator, who 
was  in 

possession  as 
supposed  heir 
belure  A. 


HiLLAS  against  Magoyeran  (a). 

rilHIS  was  an  appeal  from  the  decree  of  the  Primary 
•^     Judge,  dismissing  the  bill  with  costs. 

The  bill  was  filed  by  Mark  Hillaa,  the  administrator 
of  James  Magoveran  deceased,  against  Phdix  Magove-' 
ran  and  Henry  Harvey^  praying  for  an  account  of  the 
personal  estate  and  debts  of  James  Magoveran,  and  of 
the  improyeraents  and  expenses  of  the  plidntiff  in  respect 
of  certain  lands  (at  Parramatta,  of  which  James 
Magoveran  was,  at  his  death,  promisee  of  a  grant  from 
the  Crown),  in  the  possession  of  James  Magoveran,  and 
that  if  the  personal  estate  should  prove  insnflSoient  to 
pay  such  debts  and  expenses,  that  the  said  lands  should 
be  sold  and  the  proceeds  applied  for  such  purposes;  and 
that  the  defendants  might  be  decreed  to  join  in  the  con- 
veymice  and  be  restrained  from  selling  or  further  encam- 
bering  the  said  lands;  and  that  a  certain  indenture  of 
mortgage,  of  the  10th  day  of  September,  1S60,  might 
be  declared  void,  or  that  the  rights,  if  any,  of  the  de- 
fendant Harvey  thereunder  might  be  declared  to  be 
subject  to  the  claim  of  the  plaintiff  and  other  creditors 
of  James  Magoveran. 

The  facts  of  the  case  were  shortly  these: — Jame$ 
Magoveran  was,  at  and  before  his  death,  in  the  year 
1855,  in  possession  of  certain  lands  at  Parramatta,  of 
which  he  had  preyiously  been  tenant  to  the  Crown,  under 
certain  leases  which  had  expired* 

On  the  28th  of  December,  1853,  James  Magoveran 
made  application  for  a  lease  for  one  year,  under  the 
Order  in  Council  of  the  19th  June,  1850  (Jk),  of  which 
notice  had  been  gi^en  on  the  3id  June^  1852  (c),  and 
repnbliahed  on  the  28th  February  and  the  7th  Novem- 
ber, 1853  (d^    By  theae  notices  the  lessee  was  given 

(«)  Befon  the  full  Court. 

(6)Lft«e  and  KegulaftioDe   reUtiTe    to  the  Waste  Laodi  in  the 
coIoiiT  of  New  SouUi  W*alee.  p,  TL 

(r)  Ibid,  p.  111.  (d)  n»id,  p.  110. 


Hagoycban. 
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the  priyilege  of  buying  the  land  during  the  currency  1863. 
of  the  lease,  and  the  application  was  to  be  made  on  or  bjllab 
before  the  Slst  December,  1858.  No  grant  had  issued  ^^^^-^ 
from  the  Crown  at  the  time  of  the  death  of  James  Ma^ 
gaveran;  and  the  plaintiff,  supposing  himself  to  be  the 
heir  at  law,  entered  into  possession  of  these  lands,  and 
expended  considerable  sums  of  money  in  improvements, 
&c.;  he  also  obtained  letters  of  administration  of  the 
intestate's  estate,  and  paid  debts  to  an  amount  exceeding 
the  value  of  the  personalty.  He  subsequently  made  an 
unsuccessful  application  for  a  grant  of  these  lands.  The 
defendant,  Fdix  Magoveran,  who  was  the  true  heir  at 
law,  came  out  from  Ireland  in  1860,  and  obtained  through 
the  Court  of  Claims  a  grant  from  the  Crown.  The  grant 
recited  the  Order  in  Council  of  the  19th  day  of  June, 
1850,  and  the  Governor's  proclamation  in  pursuance  of 
it;  and  that  the  defendant,  Felix  Magoveran,  had  be- 
come purchaser  of  the  lands  in  conformity  therewith. 
In  1860,  Magoveran  executed  a  mortgage  over  the  pro- 
perty to  Harvey,  which  the  plaintiff  sought  to  set  aside 
as  coUusiye  and  void. 

Martin,  Q.  C,  and  Barley  for  the  plaintiff.  Jame$ 
Magoveran  fulfilled  all  the  conditions  precedent  under 
which  the  grant  was  to  issue  from  the  Crown,  and  the 
defendant  Felix  as  his  heir  obtained  the  grant  If  James 
Magoveran  had  died  after  having  obtained  the  grants 
his  heir  would  have  been  a  trustee  for  the  creditors; 
and  as  Felix  got  the  grant  in  consequence  of  his  being 
heir,  he  holds  it  now  as  such  trustee.  The  Crown  was 
induced,  by  reason  of  his  relationship  to  the  promisee, 
to  issue  the  grant  to  him.  He  got,  moreover,  with  the 
land  some  £1000  of  the  intestate's  estate,  which  would 
have  been  available  for  his  creditors,  but  which  was  laid 
out  in  improvements  on  the  land.  Even  if  he  had  sup- 
pressed the  I'act  of  his  heirship  he  would  still  be  a  trustee, 
for  by  so  doing  he  would  have  prevented  the  heir  from 
making  his  claim.  Where  a  lease  has  been  renewed, 
the  renewal  is  held  to  be  a  graft  on  the  old  lease  and 
subject  to  the  same  trusts,  &c.  Where  an  executor, 
.   c— 2 
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1863.        as  executor  obtains  a  renewal,  it  is  available  for  the 
HiLLAs       purposes  of  the  will.     The  recitals  in  the  grant  shew 
.,     ^'  that  Felix  Maaoperan  claimed  under  others,  and  not  in 

his  own  right.  The  documents  before  the  Court  of 
Claims  shew  that  he  was  heir,  and  as  such  the  Court 
declared  in  his  fayour.  [By  the  Ccwrt,  He  took  nothing 
as  heir,  for  nothing  descended  to  him;  he  only  filled 
the  status  of  heir.]  It  must  be  taken  for  granted  that 
he  was  in  possession.  The  grant  shews  that  there  was 
an  estate.  Where  a  lease  has  expired  and  there  is  no 
prior  interest,  a  renewal  obtained  by  a  person  in  conse- 
quence of  his  relationship  is  held  bound  by  the  trusts 
of  the  old  lease.  Even  where  a  person  has  entered  by 
fraud,  he  is  entitled  to  be  repaid  money  expended  in 
improyements.  He  who  comes  into  equity  must  do 
equity.  Yem  y.  Edwards  (a),  Parkin  y.  Baldwin  Q>\ 
Owen  y.  WiUiame  (0),  Bakestraw  y.  Brewer  (d),  James  ?. 
Dean  (e\  Moody  y.  MaUhews  {/),  Bowles  y.  Stewart  {g), 
Parker  y.  Brooke  (h),  Eyre  y.  Dolphin  (t),  Ex  parts 
James  (i),  Eeeeh  y.  Sandford  (2),  Murray  y.  Palmer  (m), 
Browne  y.  ffDea  (n),  Broom*s  Maxims  (0),  1  Furlong'i 
Landlord  and  Tenant  (p),  3  Coke  upon  Littleton^  Ear- 
graves  note  (q). 

Gordon  and  Milford  for  the  defendants.  We  do  not 
come  before  the  Court  as  plaintiffs,  and,  therefore,  the 
maxim  that  he  who  comes  into  equity  must  do  equity, 
does  not  apply.  In  the  cases  of  renewed  leases  there  is 
always  some  tenant  right  of  renewal,  or  some  scintilla  of 
interest  to  which  the  renewed  lease  attaches,  but  there 
was  nothing  of  the  kind  here.  Where  land  becomes 
ayailable  for  the  payment  of  debts,  it  is  because  the  land 
is  chargeable  and  not  the  heir.  In  this  case  no  land 
descended,  and,  therefore,  the  heir  is  bound  by  no  trusts. 


(0)  27  L.  J.  Ch.  23. 

(b)  11  East  488. 

(c)  Amb.  734. 

id)  2  P.  Wma.  510. 

(e)  11  Yes.  883,  «.  c,  15  Ves.  28e. 

(/)  7  Vea.  174. 

(g)  1  Soh.  &  Lef.  209. 

(ft)  9  Yes.  588. 

(0  2  Ball  &  B.  290. 

(k)  8  Yea.  348. 

(0  1  Wh.  &  Ttt.  36. 

(m)  2  Sch.  d^  Lef.  474.  489. 

(n)  1  Sch.  &L6f.  115.                  (0) 

p.  847.                   (p)  p.  296. 

(9)  Lib.  3,  cap.  8,  sect.  504,  290  b., 

par  9. 
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Jamez  Magovercm^  at  the  time  of  his  death,  had  no  estate  ^8^- 
vrhatever  in  these  lands.  This  point  was  decided  in  Hillas 
MackvrUosh  v.  Mackintosh^  and  Coehroft  y.  Hanaay.  Where  h£^q J^'^g^. 
there  is  no  inheritance  there  is  no  heir  at  law.  There 
must  be  a  prior  seizin  in  the  ancestor.  The  recommen- 
dation of  the  Oourt  of  Claims  makes  no  mention  of 
the  proclamation.  The  plaintifiTs  claim  was  before  that 
Court,  and  if  the  creditors  could  haye  fixed  the  land 
with  any  trust  it  would  have  been  expressed  in  the 
report,  and  the  grant  to  the  defendant  would  have  issued 
subject  to  it.  There  was  no  fraud  or  misrepresentation 
on  the  defendant's  part.  It  is  not  like  the  case  of  the 
owner  standing  by  while  a  stranger  improves  his  land. 
This  bill  is  an  attempt  to  get  rid  of  the  grant  without 
a  scire  facias.  In  Yem  y.  Echvards  the  widow  entered 
into  possession  as  deyisee  of  ber  husband,  and  the  Court 
would  not  allow  her  to  abandon  that  position  and  deal 
with  the  estate  granted  to  her  as  independent  of  the 
devise.  Eardman  v.  Johnson  (a),  Btishhy  v.  Dickson  (b\ 
Nesbitt  v.  Frederrick  (o),  Dan  v.  Spurrier  (d),  Pilling  v. 
Armitage  (e\  Earl  of  Oxford's  Case  (/),  MiU  v.  Hill  (g\ 
Oruise's  Digest,  (h),  Lewin  on  Trusts  (t),  Stephen's  Com^ 
tnentaries  (k). 

Martin,  Q.  C,  in  reply.  In  Yem  v.  Edwards  Q)  the 
testator  had  no  title  whatever  to  the  lands  which  he 
devised  to  his  wife.  He  was  merely  in  possession,  and  in 
consequence  of  his  possession  the  widow  was  allowed  to 
purchase.  In  this  case  the  grant  issued  to  the  defendant, 
because  of  the  prior  possession  of  Felix  Magoveran,  and 
the  fulfilment  by  him  of  all  the  conditions  necessary  to 
entitle  him  to  a  grant 

Sir  A.  Stephen,  C.  J.  I  am  of  opinion  that  the  decree 
of  the  Primary  Judge  must  be  upheld.  Although  it 
is  undoubtedly  hard  upon  the  administrator  if  he  has 

(a)  S  Meriv.  847.  (i)  3  B.  &  0.  298. 

(o)  1  B.  &  B.  29.  (d)  7  Ves.  285. 

(«)  12  Yes.  78.  (  /)  2  Wh.  &  Tu,  520. 

(/r)  8  tt  L  Oh.  828.  (h)  Vol.  I.,  p.  144. 

(0  p.  221,  3rd  Kd.  (fc)  VoL  I.,  p.  222. 
(0  Supra. 
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^86^        paid  debts  and  expended  money,  which  he  has  not  been 
H11.LA8       reimbursed ;  yet  the  proper  remedy  would  have  been  to  | 

Maootibav     ^*^®  applied  at  the  hearing  to  the  Commissioners  of  the  | 

Court  of  Claims  not  to  issue  the  grant  until  the  aoeonnts 
had  been  taken,  and  then  upon  such  terms  and  con- 
ditions as  might  be. fair  and  just  It  is  said  that  this 
case  is  like  that  of  Yem  y.  Edtoards.  I  do  not  say  it  is 
like.  If  it  is,  it  amounts  to  this  that  the  widow,  having 
got  the  grant  in  consequence  of  her  then  position,  which 
she  had  obtained  from  her  husband,  got  it  subject  to 
the  trusts  which  had  been  declared  by  her  husband, 
that  is  the  trusts  of  his  will.  According  to  that,  Fdias 
Magoveran  would  be  liable  to  the  trusts  which  he  was 
under  at  the  time  of  his  application  for  the  grant ;  but 
he  was  under  none  at  that  time,  according  to  Coekrofi  t. 
Hansay.  He  took  it  solely  by  the  favour  of  the  Crown, 
and  not  clothed  with  any  trust  whatever.  He  did  not 
get  the  land  by  descent.  If  he  had,  the  law  would 
compel  him  to  pay  his  ancestor's  debts  out  of  it  There 
being  then  no  trust  for  the  debts  of  James  Magoveran^ 
there  is  clearly  no  trust  for  the  improvements,  which 
were  made  for  the  plaintiff's  own  benefit.  The  defendant 
did  not  stand  by  or  encourage  them.  They  were  made 
solely  under  a  mistake  by  the  plaintiff  as  to  his  position. 
The  plaintiff  was  not  bound  to  pay  the  debts  out  of  the 
rent  of  the  land ;  if  he  did  so,  he  did  it  at  his  risk.  The 
decision  of  the  Court  of  Claims  is  final.  Even  if  they 
were  kept  in  ignorance  of  facts,  their  decision  would  be 
final,  so  long  as  there  was  no  fraud.  The  Crown  can  issue 
iis  grant  to  whomsoever  it  pleases;  even  to  an  illegiti- 
mate child  in  preference  to  the  heir  at  law.  Neither 
Fdix  Magoveran^  nor  the  land  in  his  hands,  are  clothed 
with  any  trust  for  the  payment  of  these  debts. 

MiLPORD,  J.,  concurred. 

WisB,  J.  The  argument  in  support  of  the  plaintiff's 
claim  appears  to  me  to  be,  that  if  any  person  gets  a 
benefit,  owing  to  his  position  or  relationship  with  some 
person  having  a  prior  interest,  he  should  not  retain  the 
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benefit  without  the  corresponding  liability.    But  here        1863. 
the  defendant  never  was  in  such  a  position.    He  was  a       Hillas 
stranger.     It  was  a  matter  of  favour  in  the  Crown  to   ^.^^  ^^^ 
issue  the  grant  to  him.    Not  a  right  on  his  part  to  claim 
the  grant.    In   Tern  v.  Edwards,  no  other  person  but 
the  widow  could  have  got  the  grant,  and  she  had  been 
placed  in  that  position  by  her  husband's  will.     The 
reason  why  land  is  available  for  debt  is,  because  it  was 
the  land  of  the  debtor.    That  is  not  the  case  here.    The 
defendant  took  this  land  not  as  heir,  but  as  the  person 
selected  by  the  Crown  as  being  best  entitled  to  hold 
the  land. 


OsBOBNE  against  Eales  (a).  April  29,  so. 

THIS  was  an  appeal  from  the  decree  of  the  Primary 

Judge  refusing  the  injunction  prayed.  for!e20W  ^ ' 

The  facts  of  the  case  and  the  judgment  of  the  Primary  certain  lands 

Judge  are  set  out  in  Vol.  I.  (5).  ^J^l^, 

Martin,  Q.  C,  and   Gordon  for  the  plaintiffs.    The  *  ^,1'^^*^® 

bond  and  memorandum  are  one,  and  together  form  the  £4000»  oon- 

contract  between  the  parties  as  to  the  payment  of  the  in-  yo^j If^e*^  ^ 

cumbrances.     This  is  evidently  the  view  taken  by  the  should 

Privy  Council.     Where  there  is  a  warranty,  it  is  only  f^ii[on^in 

assessed  in  damages  to  the  amount  of  the  purchase  a  year  after 

money.    Whatever  the  Court  might  decide  if  there  were  ghJ^w  b^'lTt'^ 

a  general  covenant  against  incumbrances,  it  is  bound  in  theemiof  such 

this  case  by  the  express  agreement  of  the  parties,  and  I^^^,Sor 

will  construe  the  bond  with   that  view.     The  learned  ^-j  whereby 

counsel  repeated  the  arguments  used  at  the  hearing,  and  might  be 

cited  the  same  cases.  prejudicially 

affected,  or  if 
A.  should  pay 
to  B.  £2000  and  interest  on  the  day  twelve  months  after  date.  A  suit  was  histituted  by 
0.,  but  not  decided  before  the  end  of  the  year.  After  the  twelve  months,  A.  offered  to 
pay  the  £2000  and  interest,  and  to  take  a  reconveyanoe  of  the  land.  B.  brouglit  an 
action  on  the  bond  and  recovered  the  full  penalty,  wliereupon  A.  filed  a  bill  for  injunction 
against  further  proceedings  at  law,  on  payment  of  £2000  and  interest  from  date  of  bond. 
Injunction  refused. 

(a)  Before  the  full  Court.  (Jh)  Cases  in  Equiiv,  p.  8*2. 
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1863.  Sir   WiUiam    Manning,  Q.  C,   and   MUford  for  the 

Obbobnb      defendant.    The  bond  and  memorandam  are  quite  dis- 
^^'  tincl    The  bond  stands  in.  the  plaoe  of  a  mneral  cove- 

nant  against  incumbrances.  Where  the  incumbrance  is 
known  at  the  time^  it  is  doubtful  if  any  general  coveoant 
will  ayaiL  In  such  cases -a  bond  of  indemnity  is  usually 
entered  into,  so  as  to  keep  the  blot  off  the  title.  The 
memorandum  is  only  a  defeasance.  If  the  bond  was  not 
to  extend  beyond  the  £20009  OAome'$  land  would  have 
been  liable  for  the  full  amount  of  the  incumbrance,  and 
there  would  have  been  no  indemnity.  The  plaintiffs 
were  bound  in  their  equitable  pleas  to  haye  put  forth  all 
their  equitable  grounds  of  defence,  and  so  cannot  come 
here  for  further  equity.  [By  the  Court.  The  equitable 
pleas  were  for  an  unconditional  injunction.  The  plain- 
tiff here  asks  for  a  conditional  injunction,  and  therefore 
the  equity  could  not  be  pleaded  at  law.]  It  is  clear 
from  the  nature  of  the  suit  that  Eaies  defended  it  at  the 
instance  of  OAome.  He  was  bound  to  do  so;  and  bad 
he  not  done  so,  there  would  haye  been  an  answer  to  the 
bond  that  he  had  not  fulfilled  his  part  in  defending  the 
action.  The  learned  counsel  repeated  the  arguments 
used  at  the  hearing,  and  cited  in  addition  to  the  cases 
then  used — Jerrol  v.  Higgs  (a),  2  Coie  on  Littleton  {h\ 
Jarman  and  Bythewood's  Cowveyancing  (e). 

Gordon  in  reply.  At  the  time  of  the  execution  of  the 
bond,  Mrs.  Terry's  claim  was  for  recoyery  of  the  land 
by  title  paramount  to  Osborne;  and  it  was  against 
eviction  by  her  that  the  bond  was  intended  to  proyide. 
What  was  then  anticipated  was,  not  the  establishment  of 
a  mortgage,  but  eyiction.  Mrs.  Terry^  in  the  suit  in- 
stituted by  her  subsequently  to  the  bond,  prayed  for 
recoyery  of  the  land ;  or  failing  that,  for  the  establish- 
ment of  a  charge  for  certain  expenses  incurred  by  her  in 
respect  of  the  land.  The  damages  in  eyiction,  under 
title  paramount,  are  assessed  according  to  the  amount  of 
the  purchase  money,  and  the  bond  was  clearly  intended 
as  an  indemnity  only  to  that  amount. 

(rt)  1  Dc  G.  &  J.  888.  (6)  384  a.  (r)  Vol.  9,  p.  381. 
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On  this  day,  judgment  was  delivered.  1863. 

Sir  Alfbed  Stephen,  C.  J.  The  circumstances  out  Osbobmb 
of  which  the  question  in  this  case  arises,  on  appeal  from  e7,^ 
an  order  by  the  Primary  Judge,  may  be  shortly  stated  July  20. 
as  follows : — 

The  late  Mr.  OiAome,  whom  the  plaintiff  represents, 
claimed  to  be  the  equitable  owner  of  certain  then  un- 
granted  land,  long  previously  located  to  or  possessed  by 
one  Hughes;  but  to  which  Mrs.  BoseHa  Terry,  now 
deceased,  claimed  to  be  entitled  as  transferree  or  mort- 
gagee under  the  latter.  Both  OAome  and  Mrs.  Terryy 
accordingly,  contested  their  right  severally  to  the  Crown 
grant,  before  the  "Court  of  Claims" — popularly  so 
called ;  which  decided  in  favour  of  Osborne,  who  theie* 
upon  obtained  the  grant  Mrs.  Tterry,  however  (under  the 
statute  which  conferred  on  all  mortgages  or  liens  by  way 
of  mortgage,  made  prior  to  the  issue  of  a  grant,  the  same 
operation  after  such  issue  as  they  would  have  had  if  the 
grant  had  existed  previously),  retained  still  the  option 
of  prosecuting  her  claim,  as  mortgagee,  in  a  Court  of 
Equity. 

In  this  state  of  things — Mrs.  Terry's  claim  amounting 
to  a  sum  considerably  above  £2000 — Osbeme  contracted 
with  Bales  to  sell  him  the  land  for  £2000;  and, 
obviously  in  reference  to  that  claim,  gave  EaUs  the  bond 
on  which  so  much  controversy  had  arisen.  As  that  in- 
strument has  been  set  out  in  full,  in  the  judgment  of  his 
Honor,  I  need  only  notice  here  that  it  was  for  £4000, 
conditioned  to  be  void,  if  Osborne  should  give  EdLes 
possession  of  the  land  in  twelve  months,  and  if  there 
should  not  be  at  the  end  of  that  time  any  suit  pending 
against  him,  or  against  EaleSy  whereby  the  latter's  title 
thereto  might  be  prejudicially  affected — or,  if  Osborne 
should  at  the  end  of  the  fixed  time  pay  £2000  to  EaleSy 
with  six  per  cent  interest.  Then,  by  a  memorandum  at 
the  foot.  Bales  undertook,  on  receiving  that  money 
under  the  bond,  to  convey  the  land  back  to  Osborne,  or 
as  he  should  direct.  Osborne  thereupon  executed  and 
delivered  a  conveyance  of  the  estate,  containing  the  usual 
limited  covenants ;  Bales  paid  his  purchase  money,  and 
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^^^'        obtained  possession ;  and,  shortly  afterwards,  Mrs,  Terry 
Obbobmi      instituted  a  suit  against  both— claiming  as  equitable 
jj^^       mortgagee,    under   aa    alleged    written   contract    with 
Hughes. 

That  suit  Mr.  Osborne  determined  to  contest;  for 
which  decision,  indeed,  I  yefitiire  to  state,  there  appeared 
at  the  time  to  be  ample  justification.  And  that  the  suit 
was  contested  most  yigorously,  under  circumstances  ap- 
parently of  much  diflSculty  and  complication,  the  heayy 
amount  of  costs  incurred  in  it  will  suflBciently  show.  The 
twelye  months  expired,  therefore,  without  the  exercise 
by  Osborne  of  the  option  given  him  in  the  bond;  and 
eventually  Mrs.  Terry  succeeded  in  establishing  her  de- 
mand, to  the  amount  of  £3116.  That  sum,  together 
with  her  costs  of  the  suit,  and  Eales^s  own  costs  therein, 
making  in  the  whole  £4070,  the  latter  paid;  and  the 
question  is,  why  Osborne's  representatives  should  not,  to 
the  extent  of  the  stated  penalty,  repay  it  to  him. 

The  suggestion  is,  that  the  bond  and  condition,  taken 
in  connection  with  EaMs  signed  memorandum,  amount 
to  a  contract  of  indemnity,  but  to  the  extent  of  Edeis 
purchase  money  and  interest  only.  We  all  agree,  and 
such  I  assume  was  the  opinion  of  the  Judicial  Ciommittee, 
that  the  contract  is  one  of  indemnity;  but,  if  so,  on 
what  authority  can  the  Court  hold  that  the  amount  is  so 
limited  ?  Or  on  what  principle  of  justice  ?  The  parties 
made  their  own  bargain,  and  they  limited  Eales*s  in- 
demnification to  the  amount  of  the  penalty.  Osborne 
knew  of  Mrs.  Terry's  claim,  and  he  evidently  despii^ed 
it.  He  had  defeated  her  once,  and  concluded  that  if 
she  ventured  on  a  second  litigation,  he  should  probably 
succeed  again.  But  to  provide  against  the  chances  of 
failure,  he  reserved  to  himself  the  right  of  taking  his 
own  course,  within  a  limited  period,  in  case  Mrs.  Terry 
should,  during  that  period,  institute  any  such  pro- 
ceeding. 

Osborne  thereby,  it  will  be  seen,  threw  on  Eales  all 
the  risk  of  that  person's  commencing  a  successful  suit, 
after  the  expiration  of  the  year.  And  if  she  commenced 
it  within  that  time,  Osborne,  having  then  her  case  fully 
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before  him,  possessed  the  option  of  taking  back  the         1863. 
estate — retaniing  no  more  than  the  money  paid  him  for      Osbobmb 
it,  and  interest.    Bnt,  in  the  sequel,   Mr.  Osborne  did        bJ^ 
not  choose  to  do  (or  in  fact  he  did  not  do)  this.    He 
determines  on  resistance  to  the  claim ;  canses  Eales  to 
defend  the  sait,  and  then,  on  its  being  finally  decided 
against  them,  Osborne,  or  his  representative,  insists  on 
Eales  either  abandoning  the  property  (which  had  per- 
haps in  the  meantime  yery  largely  increased  in  valne), 
accepting  £2000  and  interest  as  its  price,  or  else  paying 
the  difference  between  that  amount  and  the  £4070,  out 
of  his  own  pocket 

It  appears  to  me,  I  say  it  with  most  profound  respect, 
that  the  time  for  exercising  this  option  (for  such  in  effect 
it  is),  had,  according  to  Osbome^s  own  express  contract, 
long  since  expired.  And  it  is  intelligible  enough,  from 
what  has  preceded,  independently  of  circumstances  appli- 
cable, almost  at  all  periods,  to  land  in  these  colonies, 
why  so  large  a  sum  as  £4000  was  agreed  on  as  the 
limit  of  indemnity,  and  why  a  time  was  fixed  for  Mr. 
Osbome^s  recalling  his  sale,  if  he  should  see  fit  to  do  so. 
The  amount  claimed  by  Mrs.  Terry  was  known ;  and 
£4000,  should  she  succeed  in  establishing  her  demand, 
might  eyentually  not  very  greatly  exceed  it,  if  at  all. 
But  it  was  most  important  to  Eales,  obriously,  not  to 
remain  long  in  a  state  of  uncertainty  as  to  his  ownership. 
During  the  reserved  twelvemonth  he  could  not  safely 
improve  the  estate ; — he  certainly  could  not  build  on  it, 
or  in  any  other  way  deal  with  it  as  his  own.  And  land 
fluctuates  in  price  so  rapidly,  and  so  much,  that  in  a 
yery  few  years,  or  perhaps  even  within  the  time  limited, 
the  profit  on  a  resale  might  be  enormous;  or  the  de- 
preciation might  be  as  great.  Within  that  time,  how- 
ever, the  sole  option  of  determining  his  purchase  rested 
with  Osborne.  The  arrangement  was  natural,  therefore, 
that  after  the  twelvemonth  EaUe  should  retain  the  land 
indefeasibly.  But  if  he  was  to  keep  the  land,  taking 
the  chances  of  all  subsequent  fluctuation  on  himself,  it 
certainly  was  to  be  at  the  agreed  price,  and  no  more. 
All  incumbrances  on  the  property,  therefore,  if  any,  were 
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1868.        to  be  paid  off  by  Osborne.    And,  since  one  asserted  in- 
08II0BSB      cumbrance  to  a  large  amount  was  known  to  both,  the 
indemnity  against  it  under  the  circumstances  as  natanJIj 
followed. 

The  plaintiff  in  this  suit,  indeed,  I  should  have  ob- 
served,  does  not  ^ven  offer  to  take  back  the  estate— pay- 
ing off  the  mortgage  moneys  himself,  and  returning  to 
Eales  the  amount  of  the  purchase,  with  interest  He 
simply  maintains  that,  Edles  keeping  the  estate,  (k- 
lame's  guarantee  or  indemnity  is  limited  by  that  pur- 
chase money  and  interest.  And  the  argument  is,  as  I 
collect  it,  based  on  this  principle.  Mrs.  Terry's  mort- 
gage haying  been  established,  Eales  must  either  pay 
the  amount  of  it,  or  submit  to  eviction.  Substantisdly, 
therefore,  the  case  is  one  of  eviction.  But>  if  Eales  had 
been  evicted,  he  could  only  have  got  his  purchase  money 
back  again,  with  accrued  interest  thereon;  and  why 
should  he  get  more  now  ?  I  answer,  firsts  that  this  is 
not  in  truth,  nor  in  effect,  a  case  analogous  to  one  of 
eviction.  It  never  was  contemplated  that  Eales  would 
be  evicted ;  for  it  was  clearly  the  intention  of  the  parties 
that,  if  Mra  Terry's  mortgage  were  established,  it 
should  be  paid.  But,  secondly,  assuming  the  law  to  be 
as  stated,  and  that  under  an  ordinary  covenant  for  quiet 
enjoyment,  the  purchaser  can  recover  no  damages,  in 
respect  either  of  improvements  on  the  land,  or  of  in- 
creased value  of  the  propeiiy  irrespectively  of  improve- 
ments, or,  in  other  words,  for  the  loss  of  his  bargain,— 
I  answer,  that  the  case  here  is  one  of  express  contract,  of 
a  peculiar  kind.  It  is  not  one  of  covenant  or  agreement 
in  the  usual  form,  but  a  case  of  indemnity  and  guarantee 
against  a  particular  event, '  which  event  has  happeued. 
And  it  seems  to  me  impossible  to  hold,  that  a  man  in- 
demnifies another  against  a  loss,  by  merely  paying  a 
portion  of  it.  If  the  latter  shares  the  loss,  he  is  to  that 
extent  clearly  not  indemnified. 

One  can  understand  why  damages  are  not  recoverable, 
as  a  general  rule,  for  the  loss  of  the  bargain — ^in  cases 
where  a  sale  goes  off,  without  fault  in  the  vendor,  for  the 
want  of  title ;  that  is  to  say,  from  inability  on  his  part  to 
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perfect  one.  For,  in  efTect,  a  yendor  does  not  ordinarily  1863. 
contract  to  make  a  title  absolutely.  He  contracts  that,  Osbobni 
belieying  himself  to  have  a  title,  he  will  make  it  apparent,  vuj.wa 
if  he  can.  Having  reference  to  that  contingency,  there- 
fore, the  purchaser  has  no  right  to  complain  of  a  loss,  the 
possible  occurrence  of  which  he  might  have  foreseen,  and 
against  which  the  contract  made  no  provision.  But, 
where  a  vendor  knows  that  be  has  no  title  (as  in  Hophins 
Y.  OraoArooU)  (a),  no  such  contingency  can  be  deemed 
embodied  in  the  contract ;  and  it  has  been  held,  that  he 
is  liable  to  the  purchaser  in  full  damages.  I  take  the 
reason  to  be,  that  the  vendor  in  such  a  case  is  assumed 
to  have  contracted  for  title,  absolutely ;  and  is  liable, 
therefore,  for  all  the  consequences  of  failure.  And  so,  I 
apprehend,  if  a  vendor  undertakes  that  he  will  hold  the 
purchaser  harmless  against  a  specific,  actual,  or  supposed 
incumbrance.  For,  whether  he  knows  it  to  be  well 
founded  or  not,  his  contract  being  one  of  absolute 
guarantee,  there  seems  no  reason  or  rule  for  restricting 
the  damages. 

There  can  be  no  reason  why  a  vendor  should  not,  if 
he  thinks  fit,  undertake,  in  any  case,  to  indemnify  the 
purchaser  against  a  claim  to  the  estate,  or  a  lien  on  it, 
made,  or  likely  to  be  made.  In  doing  so,  the  vendor 
may,  as  here,  limit  the  amount  to  which  his  responsi- 
bility shall  extend.  Should  there  be  no  expressed  limit, 
I  am  unable  to  understand  why  he  is  not  fully  to  indem- 
niiy  the  purchaser,  whatever  may  be  the  amount  of  the 
loss.  In  case  of  eviction,  after  years  of  expenditure  on 
the  land,  or  after  its  having  become  (perhaps  by  the 
mere  effiux  of  time),  worth  twice  what  he  gave  for  it, 
why  should  the  amount  of  purchase  money  be  the  limit 
of  the  latter's  claim;  or  why  should  he  not  recover 
damages,  to  the  full  value  of  the  estate  ?  But  especially 
so  in  a  newly  settled  country ;  where  land,  granted  and 
sold  in  a  state  of  nature,  becomes  rapidly  valuable  in 
proportion  as  it  is  improved,  and  as  population  arises 
(often  suddenly)  around  it,  and  its  price  in  one  year, 
therefore,  affords  no  criterion  whatever  of  its  market 

(a)  6  B.  *  C.  31. 
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1863.         value  the  next.    In  such  cases,  no  arbitrary  rule  limiting 
OflBOBHi      A  guaranteed  purchaser's  claim  to  the  amoant  of  his 
^'  purchase  money,  can  in  my  opinion  be  just  or  rational. 

But  it  is  unnecessary  to  discuss  this  question;  for,  in 
the  present  case,  there  was  a  limit  fixed  by  the  penalty 
of  the  bond — and  that  limit  has  not  been  exceeded,  by 
the  verdict  which  is  complained  of. 

MiLFORD,  J.,  stated  that  he  adhered  to  his  former 
decision,  and  had  nothing  to  add  to  the  reasons  which  he 
had  already  given  for  arriving  at  that  decision. 

Wise,  J.  This  case  comes  before  us  for  decifiion 
under  circumstances  of  considerable  embarrassment  The 
Judicial  Committee  of  the  Privy  Council,  the  only  Court 
of  appeal  from  this  Court,  and  entitled  to  our  highest 
respect  not  merely  for  that  reason,  but,  from  the  character, 
learning,  and  experience  of  those  very  eminent  persons 
who  constitute  it,  have  in  the  course  of  a  recent  judg- 
ment, affirming  the  decision  of  this  Court,  in  OAome  t. 
Eaies,  expressed  a  very  decided  opinion  as  to  the  point 
now  in  dispute.  It.  is  true,  as  they  themselves  say,  to 
what  extent-  the  now  plaintiff  was  liable  upon  this  bond, 
was  a  question  not  raised  upon  the  record  then  before 
them,  and,  therefore,  was  one  upon  which  they  could 
not  give  a  deeiaian.  But  still  the  whole  tenor  of  their 
judgment  shows  that  it  was  a  deliberate  opinion,  and 
not  a  mere  incidental  observation.  It  occurs,  too,  in  a 
written  judgment,  when  an  instrument  of  a  most  peculiar 
nature  was  under  consideration.  What  then  is  the  daty 
of  this  Court  when  called  upon  to  decide  this  question  7 
It  seems  to  me  that  while  it  would  be  our  clear  duty  to 
decide  according  to  our  own  opinion,  if  satisfied  that  the 
extrajudicial  opinion  was  wrong,  it  is  equally  our  duty 
to  decide  in  accordance  with  it,  if  we  can  see  that  it  is 
based  upon  some  intelligible  legal  principle,  even  though 
we  may  doubt  whether  that  principle  was  properly  ap- 
plied to  the  particular  case. 

On  examination  of  the  judgment  of  the  Privy  Council, 
it  seems  to  me  that  it  is  based  ui)on  the  principle  that 
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upon  a  sale  of  real  property,  if  the  vendee  be  ejected  by  1863. 
title  paramount  to  the  yendor,  the  measure  of  damages  obbobnh 
is  the  purchase  money  and  interest  thereon.  Many 
arguments  may  be  adduced  against  this  limitation  of  the 
damages,  but  it  is,  I  apprehend,  settled  as  a  general 
principle,  and  would  apply  in  this  case,  where  both 
parties  knew  of  the  existence  of  the  claim.  (See  the 
authorities,  Mayne  on  Damages^  6  8edg%mch  on 
Damages.) 

The  Privy  Council,  in  various  passages  of  their  judg- 
ment, further  lay  down  that  the  terms  of  the  bond  and 
agreement  are  alone  to  be  looked  at.  Thus  it  is  said, 
"  The  evidence  of  the  intention  of  the  parties,  as  it  is  to 
be  collected  from  the  pleadings  and  the  evidence,  is  so 
yague,  and  in  some  respects  so  contradictory,  that  it  is 
impossible  to  arrive  at  any  satisfactory  conclusion  as 
to  their  intention,  if,  indeed,  such  evidence  could  be 
attended  to  against  the  written  instnunent." 

Again,  after  stating  the  circumstances  as  to  the  bond 
and  agreement,  they  say  it  might  happen,  as  in  fact  it 
did,  that  there  was  a  claim  pending  at  the  end  of  the 
twelve  months,  and  that  Mr.  Osborne  did  not  exercise 
his  option.  That  claim  might  either  be  abandoned  or 
dismissed,  or  it  might  be  established.  What  was  to  be 
the  effect  of  the  bond  in  either  of  those  cases  is  not  ex- 
pressed in  any  writing,  and  the  parties  differ  in  their 
statement  of  what  was  the  intention. 

And  again, ''  when  the  plaintiff  contracted  to  sell  the 
land  to  the  defendant,  a  contract  to  make  a  good  title 
was  implied ;  and  if  there  had  been  no  special  agreement 
between  the  parties,  the  plaintiff  would  have  been  bound, 
in  order  to  make  such  title,  to  clear  off  any  mortgage 
upon  the  property.  The  parties  might  have  stipulated 
that  the  defendant  should  take  the  purchase  subject  to 
the  risk  of  Mrs.  Ternfs  claim,  or  they  might  have 
stipulated  that  if  the  claim  was  established  at  any  time, 
the  vendor  should  be  liable  for  the  amount.  But  they 
have  not  taken  either  course." 

There  is  nothing  in  the  materials  now  before  us  to  de- 
stroy the  effect  of  these  conclusionSi  and  it  seems  to  me. 
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therefore,  that  the  plaintiff  is  entitled  to  the  relief  songhty 
that  is  to  say,  that  he  should  not  be  compelled  to  pay 
more  than  the  £2000  and  interest  It  is  satisfactory, 
however,  to  me  that  if  the  Jadicial  Committee  should 
not  adhere  to  their  opinion  already  expressed,  my  judg- 
ment will  not  have  caused  any  expense  or  inconvenience 
to  the  defendant. 


April  21. 


In  suit  for 
arrears  of 
annuity, 
payable  out 
of  rents  of 
infants' 
estate.  Court 
has  no  power 
to  decree  sale 
for  such  pay- 
ment and  for 
costs,  there 
being  no 
other  fund, 
lu  questions 
of  pedigree, 
declaration 
by  members 
of  the  famUy 
admissible 
only  ante 
h'tem  motam. 
Purchaser 
entitled  to 
haye  such 
muniments  of 
title  as  to  pro- 
tect it  against 
all  the  world. 


BiOBDAN  against  Hellteb. 

THESE  were  exceptions  to  the  Master's  Beport,  find- 
ing that  a  good  title  had  been  shown  to  certain 
lands  directed  by  the  Court  to  be  sold. 

The  facts  of  the  case  were  as  follows : — Bclberi  Taylor^ 
by  his  will,  bequeathed  to  Mrs.  Biordan,  the  plaintiff, 
an  annuity  out  of  the  rents  and  profits  of  a  certain  part 
of  the  testator's  real  estate ;  and  as  to  the  residue  during 
her  life,  and  after  her  death  the  corpus  of  the  said 
estate,  the  testator  directed  the  trustees  to  stand  possessed 
and  seized  thereof,  upon  trust,  for  all  and  every  of  his 
grandchildren,  the  children  of  John  and  Ann  Hyam  of 
Sydney.  The  plaintiff  filed  her  bill  in  Equity,  praying 
for  an  account  of  what  was  due  on  foot  of  the  said 
annuity,  and  for  a  receiver  to  receive  the  rents  and 
profits  of  the  lands  cheurged  with  the  said  annuity;  and 
that  he  might  be  directed  to  pay  the  plaintiff  her  costs, 
together  with  the  arrears  of  tiie  annuity,  and  to  pay  the 
same  as  and  when  the  same  should  from  time  to  time 
become  due. 

To  this  bill,  the  trustees  of  the  will  and  the  testatoi^s 
grandchildren,  the  children  of  John  and  Ann  Hyam, 
were  parties  defendants ;  and  a  sale  of  the  premises  iras 
decreed. 

The  conditions  of  sale  provided,  among  other  things, 
*^  that  the  vendor  should  not  be  called  upon  to  prodace 
for  investigation  of  the  title,  or  procure  a  covenant  to 
produce  any  deeds  or  evidences  of  title  whatsoever  in 
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support  of  the  title  to  the  said  premises,  other  than  what        1868. 
are  now  in  the  possession  of  the  trustee  of  the  will  of  the      biobdan 
late  Bobert  Taylor;**  and  'Hhat  all  attested  or  other  ^• 

copies,  certificates,  and  eyidences  of  title,  which  the  pur- 
chaser may  require,  and  which  can  be  procured,  shall  be 
obtained  at  the  purchaser's  expense ; ''  and  ''  that  all  ob- 
jections and  requisitions,  with  regard  to  the  title  of  the 
property  sold,  should  be  made  within  seyen  days  after 
delivery  of  the  abstract" 

The  property  was  put  up  in  five  lots;  and  lot  One 
was  purchased  by  Oeorge  Eopwood.  To  this  abstract  as 
furnished,  Hopioood  sent  in  several  requisitions ;  amongst 
others,  that  proof  should  be  given  that  Ann  Hyam  was 
the  daughter  of  the  testator,  that  she  was  married  to 
John  Hyam  or  Eigham,  and  that  the  parties  named  in 
the  title  to  the  cause  were  all  the  children  of  John  and 
Ann  Hyam.  There  were  other  requisitions  relating  to 
the  dower  of  a  Mrs.  Chisholm,  and  as  to  the  parties  to 
the  conveyance  if  the  testator's  grandchildren  should 
be  under  age.  To  the  first  requisition  it  was  answered 
that  the  decree  and  proceedings  in  the  suit  contained 
sufficient  evidence.  The  evidence  in  the  suit  as  to  the 
testator's  grandchildren  was  an  affidavit  by  the  plaintiff, 
stating  that  the  defendants  named  in  the  bill  were  **  the 
grandchildren  of  the  said  Bobert  Taylor^  deceased, 
mentioned  or  referred  to  in  the  said  will  of  the  said 
B<^)ert  Taylor:* 

To  the  answers  furnished  to  these  requisitions.  Hop* 
wood  replied  that  there  was  no  proof  whatever  in  the 
proceedings  in  the  suit  that  the  Hyams  named  in  the 
title  to  the  cause  were  all  the  children  of  John  and  Ann 
Hyam^  and  stated  that  he  required  strict  proof  of  the 
facts  mentioned  in  his  requisition ;  and  further,  that  he 
should  object  that  the  testator's  grandchildren  were  not 
bound  by  the  proceedings  and  decree  in  the  suit,  aud 
that  the  Court  had  not  any  power  to  order  a  sale  of  the 
property.  This  last  objection  was  not  sent  in  till  a 
month  after  the  delivery  of  the  abstract. 

A  declaration  by  Mrs.  Ewart,  formerly  Ann  Hyam, 


48  SUPBEME  COURT  REPORTS. 

I8g8.        of  the  fact  of  her  marriage  with  John  Hyam,  deceased, 
BioBDAv      was  offered  as  eyidence  of  her  marriage. 

^-  The  Master  reported  that  he  found  that  a  good  tide 

to  lot  One  had  been  shown,  and  overruled  the  purchaser's 
objections,  and  disallowed  the  objection  as  to  the  power 
of  the  Court  to  make  the  sale,  as  having  been  made  after 
the  time  limited  by  the  conditions  of  sale. 

To  this  report,  exceptions  were  filed  reiterating  the 
former  objections. 

Broadhurst,  Q.  C,  and  MUford  for  the  purchaser. 
The  Court  had  no  power  to  decree  a  sale  in  this  suit, 
which  was  to  obtain  payment  of  an  annuity  given  by  the 
testator  to  Mrs.  Biardan.  The  annuity  is  not  charged 
on  the  lands,  it  is  only  to  be  paid  out  of  the  rents.  Costs 
might  have  been  given  against  the  trustee,  but  not 
against  the  infants.  No  relief  is  prayed  against  the  in- 
fants. [By  the  Court.  The  relief  is  prayed  against 
the  infants'  estate.]  There  is  no  such  prayer  in  the  bill; 
it  is  only  for  payment  out  of  the  rents  and  profits.  The 
decree  was  made  after  the  death  of  Mrs.  Biordan ;  the 
suit  having  been  revived  by  her  administrator.  The 
Court  would  not  compel  a  purchaser  to  complete  his 
purchase,  if  it  was  doubtful  whether  it  had  power  to 
make  the  decree.  The  declaration  of  Mrs.  Ewart  does 
not  show  that  the  children  named  in  the  suit  were  all 
the  grandchildren  of  the  testator,  or  that  she  was  their 
mother.  The  affidavits  and  declaration  are  not  such 
evidence  of  the  facts  as  a  purchaser  is  entitled  to  demand. 
They  were  made  po^  litem  motam.  He  should  ha?e 
such  evidence  as  would  enable  him  to  maintain  his  title 
against  all  the  world.  He  should  not  be  compelled  to 
refer  for  his  title  to  affidavits  filed  in  a  suit  in  the  records 
of  the  Court.  The  legal  estate  is  in  the  infants,  and 
they  are  not  in  a  position  to  convey.  [By  the  CowrL 
That  is  not  a  question  of  title,  but  of  the  conveyance.] 
The  Master  cannot  certify  that  the  title  is  good,  until 
the  infants  are  in  a  position  to  convey ;  Wood  v.  Whik 
(a),  Jervoise  v.  Dvke  of  Northumberland  (b). 

(a)  4  M.  &  0.  470.  (b)  1  Jao.  S.  ft  W.  599. 
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Gordon.     The  objection  mentioned    in    the   second        1863. 
exception  was  not  made  within  the  proper  time.    The      biobdast 
Master  could  not  decide  it ;  he  was  bound  to  carry  out     ^T- 
the  decree  of  the  Court.  This  is  not  a  question  for  excep- 
tion to  the  Master's  report,  but  for  a  re-hearing.    The 
Court  had  jurisdiction  to  make  the  decree.    It  is  only 
where  there  is  fraud  or  collusion,  or  want  of  jurisdiction, 
or  some  palpable  error  in  the  decree,  that  the  Court  would 
grant  relief;  not  where  it  is  merely  doubtful,  if  the  Court 
exercised  a  sound  discretion  or  not.    A  purchaser  under 
a  decree  is  protected  by  the  Court,  and  must  assume  that 
the  Court  had  power  to  make  the  decree.    The  affidavits 
are  the  eyidence  in  the  suit  on  which  the  Court  acted. 
They  are  binding  on  the  parties  to  the  suit,  and  it 
IS    against  them  only  that    the    title    of  a  purchaser 
under  a  decree  is.     There  is  a  difference  between  a 
purchaser  under  a  decree,  and  a  sub-purchaser   from 
him.    The  title  need  not  be  the  same,  and  the  Court 
will  not  compel  the  latter  to  take  the  title  given  by 
the  Court     In  many  instances  proofs  of  title  which 
would  be   evidence   in   an  action,  are  obliged  to  be 
taken  in  conveyancing.     This  vendor  is  only  obliged 
to  produce  such  proofs  as  are  in  his  possession.     The 
Court  at  the  hearing  decided  that  the  children  named  in 
the  bill  were  all  the  children  of  John  and  Ann  Hyam. 
The  affidavits  in  the  suit  are  clearly  admissible  the  same 
way  as  any  other  affidavits.    Jervom  v.  Duke  of  North- 
umberland (a),  is  a  case  of  specific  performance,  not  of  a 
sale  under  a  decree.    PhiUipe  v.  Outteridge  (b),  Perkim 
▼.  Cook  {c\  Maopherson  on  Infants  ((2),  Sugd&rCs  V.  & 
P.{e),  Bennett  v.  Hammdl  (/). 

Broadhwst,  Q.  C,  in  reply.  Calvert  v.  Godfrey  (g). 
The  Court  will  not  enforce  a  sale  where  an  infant's  estate 
has  been  improperly  dealt  with. 

On  this  day  His  Honor  the  Primary  Judge  delivered       May  i. 
judgment. 

(a)  IJ.  &  W.  559.  (b)  32  L.  J.  Oh.  1. 

(e)  81  L.  J.  Gh.  823.  {d)  p.  431,  424. 

(«)  p.  436,  346,  (/)  2  Boh.  &  Lef.  536 
(g)  6  Beav.  97. 
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1863.  In  this  suit  a  decree,  on  farther  directions,  was  made, 

BioBDAv      l>y  which  some  part  of  the  property — ^as  to  which  the 
^'  original  decree  was  made-- was  directed  to  be  sold  for 

the  payment  of  the  arrears  of  an  annuity  and  costs  of 
snil  Mr.  Hopgood  became  the  purchaser  of  the  first 
lot,  but  he  refuses  to  complete  the  purchase,  alleging 
that  a  good  title  cannot  be  made. 

The  first  objection  is  that  the  decree  directing  a  sale 
was  erroneous^  the  Court  not  having  power  to  order  the 
land  to  be  sold ;  and  that,  even  if  it  had  the  power,  it 
ought  not  to  hare  so  decreed.  As  to  the  latter  part,  if  not 
the  whole,  of  the  objection,  the  case  of  Baker  y.  Souier 
(a),  is  a  complete  answer.  If  the  Court  has  jurisdiction, 
and  there  are  proper  parties,  any  irregularity  in  the 
decree  will  not  vitiate  a  sale  under  it.  In  this  case,  how- 
ever, it  is  clear  that  the  decree  made  for  the  sale  was 
proper.  The  bill  originally  was  instituted  praying  for 
an  account  and  payment  of  arrears  of  an  annuity,  charged 
on  the  rents  of  the  defendants'  lands,  who  were  infaats. 
A  question  arose  as  to  whether  the  plaintiff  was  not  to 
be  put  to  her  election  as  to  taking  under  or  against  a 
will  which  appeared  to  pass  to  the  infants  the  real  estate 
charged  with  the  annuity,  part  of  it  being  claimed  by 
her  under  a  deed. .  She  elected,  and  her  claim  to  the 
arrears  of  the  annuity  was  allowed  only  as  to  part,  and  she 
was  held  to  be  entitled  to  a  part  of  the  real  estata  These 
arrears  of  the  annuity,  and  the  costs  of  the  suit  were 
directed  to  be  raised  by  sale  of  the  infant's  estate.  I  am 
at  a  loss  to  see  the  least  ground  of  objection  to  this. 
In  suits  for  the  administration  of  estates  real  property 
belonging  to  infEUits  is  sold  for  the  payment  of  debts  and 
costs,  and  I  apprehend  that  the  Court  can  always  do 
this  when  the  real  estate  is  dealt  with,  or  adjudicated 
upon  in  the  suit.  The  Court  cannot  dispose  of  an 
infant's  real  estate,  simply  because  it  may  be  beneficial 
to  the  infant ;  but  if  there  is  any  debt  or  charge  on  it 
which  ought  to  be  paid,  the  Court  is  bound  to  raise  it,  if 
there  should  be  no  other  fund,  by  sale  of  the  infant's 
real  estate.    In  the  present  case  there  was  no  fund  for 

(a)  10  BcaY.  3i3. 


V. 
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payment  of  the  costs  except  this  real  estate,  and  there-        1863. 
fore  the  direction  was  right  Riordan 

Another  objection  taken  is,  that  there  is  no  evidence 
of  the  widow  of  a  Mr.  Ghisholm,  a  former  owner  of  the 
estate,  not  being  entitled  to  dower.  I  cannot  find  that 
there  is  any  satisfactory  eyidence  excluding  her  right, 
and  it  being  shown  that  he  was  seized  in  fee,  the  yendor 
most  show  that  the  widow  is  not  entitled  to  dower. 

Another  objection  is,  that  the  pedigree  of  the  infant 
defendants  is  not  proved,  and  I  agree  in  this.  In  ques- 
tions of  pedigree  declarations  by  members  of  the  family 
are  admitted  in  evidence,  but  they  must  be  made  ante 
litem  motam.  In  the  present  case  none  such  have  been 
produced.  It  is  said  that  the  affidavits  made  in  the 
cause  are  evidence  of  title,  but  that  is  not  so,  they  can 
only  be  evidence  between  parties  to  the  suit  and  persons 
claiming  under  them,  not  as  between  such  persons  and 
strangers  to  the  suit  A  purchaser  is  entitled  to  have 
fumi^ed  to  him  muniments  of  title  so  as  to  protect  it 
against  all  the  world,  and  these  depositions  or  affidavits 
would  not  have  that  effect  As  declaratiuuij  they  are  not 
evidence,  since  a  dispute  was  pending  when  they  were 
made,  which  renders  tiiem  inadmissible. 

The  third  condition  of  sale  is,  that  the  vendor  is  not 
to  produce  or  give  documents  which  he  has  not  got,  but 
that  does  not  go  to  prevent  his  proving  his  title,  which 
he  is  bound  to  do,  and  if  he  is  under  the  necessity  of 
procuring  documents  for  that  purpose  he  must  give  them 
up  to  the  purchaser.  A  condition  of  that  kiud,  there- 
fore, is  of  little  use.  I  understand  that  the  objections  as 
to  the  questions  of  dower  and  pedigree  were  taken  before 
the  time  limited  for  taking  them  under  the  conditions 
had  elapsed.  The  objection  taken  that  the  infants  caunot 
convey  is  not  one  of  title  but  of  conveyance,  and  an  order 
can  be  obtained  so  as  to  obviate  that  diMculty. 

Though  there  are  several  exceptions  taken,  the  only 
material  and  comprehensive  one  is,  that  the  Master  has 
found  that  the  vendors  can  make  a  good  title,  I  there- 
fore allow  the  exceptions,  and  direct  the  Master  to  review 
his  report,  with  liberty  to  take   further  evidence,  and 
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i^ith  libt^rty  for  the  vendors  to  make  out  a  title  before 
him  within  one  month.  As  the  Master  has  found  that 
there  was  a  good  title,  I  do  not  see  that  I  can  give  costs 
of  the  exceptions  on  either  side.  Let  the  purchaser  take 
back  his  deposit  and  reserve  the  consideration  of  costs  of 
and  incidental  to  the  forooer  and  present  reference,  and 
of  the  orders  made  in  consequence  of  the  sale,  until  after 
the  Master  shall  have  made  his  amended  report. 


Under  ordi- 
nary cironm- 
stanoesrendor 
bound  to  pro- 
cure certifi- 
cates and 
copies  of 
registers  in 
proof  of  birtlis, 
deaths,  and 
marriages. 
Statutory 
declaration  of 
the  marriage 
of  declarant 
admitted,  - 
there  being  a 
condition  of 
sale,  saving 
vendor  from 
producing  any 
evidenoeu  of 
title  not  in  his 
posrtesflion. 
Certiiioatcs  of 
baptism  of 
children, 
Avhere  the 
name  of  each 
was  misspelt, 
sufficiently 
identified  by 
di'olariition  of 
mother. 


In  pursuance  of  the  above  order  it  was  referred  back 
to  the  Master  to  review  his  report,  and  further  evidence 
of  title  was  produced  by  the  vendor,  viz.,  the  baptismal 
certificates  of  the  children  of  Johh  and  Ann  Syam 
named  in  the  bill,  the  baptismal  certificate  of  Ann 
Taylor^  and  an  extract  from  the  registry  of  the  marriage 
of  Ann  Taylor  and  John  Hyam,  and  certain  declara- 
tions by  Mrs.  Ewart  (formerly  Ann  Hyam)  as  to  the 
identity  of  the  children  named  in  the  certificates,  as  to 
their  being  the  children  of  John  and  Ann  Eyam^  and 
as  to  her  marriage  with  Jchn  Hyam, 

It  appeared  that  the  surname  of  the  children  was 
spelt  difierently  in  each  of  the  baptismal  certificates 
though  of  the  same  sound;  and  that  the  extract  from 
the  registry  of  marriage  was  signed  by  the  parish  clerk 
instead  of  the  clergyman  of  the  parish. 

To  this  further  evidence,  the  purchaser  objected  that 
there  was  no  proof  of  the  marriage  of  the  testator  Boberi 
Taylor  ;  that  the  certificates  had  not  been  properly  veri- 
fied as  having  been  compared  with  the  registry ;  and  that 
Mr.  Ewart^s  declarations  were  inadmissible  as  having 
been  made  post  litem  motam. 

The  Master  reported  that  a  good  title  had  not  been 
shewn,  as  no  sufficient  evidence  had  been  given  of  the 
marriage  of  John  and  Ann  Hyam;  but  disallowed  the 
other  objections.  To  this  report  the  vendor  excepted 
that  a  good  title  had  been  shewn,  and  the  purchaser  ex- 
cepted that  all  his  objections  ought  to  have  been  allowed. 
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Sir  W.  Manning^  Q.  C,  and  Gordon  for  vendor.    The        1803- 

only  question  to  be  determined  isi  who  are  the  persons  Biobdan 
designated  in  the  will  as  **  my  grandchildren,  the  chil-  him!ybb. 
dren  of  John  and  Ann  Hyam  "  f  It  is  not  a  question  of  j„]y  lo, 
pedigree.  Where  the  circumstances  are  such  as  to  leave 
no  shadow  of  doubt  who  were  meant  by  the  testator, 
there  is  no  necessity  to  go  into  questions  of  legitimacy 
and  marriage.  Mrs.  Etoart,  the  mother  of  the  children, 
gives  the  fullest  evidence  as  to  their  fulfilling  the  descrip- 
tion given  in  the  will.  There  is  no  canon  of  conveyanc- 
ing that  the  evidence  adduced  must  be  such  as  the 
purchaser  can  carry  in  his  own  possession,  SeoU  v. 
Nixon  (a).  [Court.  That  was  a  case  of  length  of  pos- 
session, in  which  there  could  be  no  evidence  except  by 
aflBdavit.]  It  shews,  however,  that  a  title  may  be  sup- 
ported by  such  evidence.  Where  a  good  title  is  de 
facto  proved,  the  Court  will  compel  a  purchaser  to  take 
it,  even  though  not  proved  by  records  and  certificates. 
A  distinction  must  be  drawn  between  proving  a  fact, 
and  the  mode  of  proving  it  There  is  a  difference  be- 
tween declarations  under  the  statute,  and  declarations  as 
mere  heresay  evidenca  The  rule  as  to  Us  mota  does 
not  apply  here  ;  Moulton  v.  Edmonds  (J),  SugdefrCs 
V.  &  P.  (c),  Foot  V.  Clarke  ((?). 

MUford  and  Owen  for  purchaser.  All  the  evidence 
of  title  must  be  good  against  the  whole  world.  Certifi- 
cates of  baptism  and  marriage  are  requisite,  not  because 
they  are  portable,  but  because  they  are  the  best  evi- 
dence. They  are  records  of  the  fact  made  at  the  time, 
by  an  officer  who  must  be  presumed  to  be  unprejudiced 
in  the  matter,  and  made  with  publicity.  If  certificates 
cannot  be  got,  secondary  evidence,  such  as  affidavits, 
declarations,  &c.,  must  be  received,  but  not  otherwisa 
Here  a  proper  certificate  of  marriage  could  be  obtained. 
The  extract  made  by  the  parish  clerk  is  no  evidence 
whatever.     The  baptismal  certificates  are  of  no  value  ^ 

(a)  3  Dr.  A  W.  388.  (6)  1  Do  G.  F.  &  J.  246. 

(r)  p.  344-5-9.  {it)  1  Rubb.  601. 
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1868.        the  surname  is  spelt  differently  in  each,  and  the  occnpa- 
BioRDAN      ^^0^  ^^  ^^^  father  is  different  also.    They  are  not  identi- 
▼•  fied  sufficiently  by  Mrs.  Ewarfa  declaration,  even  if  it 

were  admissible,  but  it  is  not,  as  having  been  made  fod 
Utem  motamy  and  by  a  person  interested  in  proving  the 
validity  of  her  own  marriage  and  the  legitimacy  of  her 
children  ;  (hventry^s  Canwyancer^s  Evidence  (a),  Sugdent 
F.  dk  P.  (h\  Dares  V.  &  P.  (c). 

Sir  FP.  Mcmningy  Q.  C,  in  reply. 

Jnly  31.  On  this  day  His  Honor  the  Primary  Judge  delivered 

judgment. 

In  this  suit,  a  sale  of  some  property  at  the  Surry  Hills, 
Sydney,  was  made  by  the  order  of  the  Court,  and  0. 
Hopgood  became  a  purchaser  of  part  of  it  under  condi- 
tions of  sale  settled  by  the  Master.  He  is  an  unwilling 
purchaser,  and  on  a  reference  to  the  Master  to  enquire 
whether  the  vendors  could  make  a  good  title,  the  Master 
reported  that  a  good  title  could  be  made.  To  this  report 
exceptions  were  taken,  and  the  Court  allowed  them ;  at 
the  same  time  giving  the  vendors  a  month  to  prodooe 
further  evidence  in  order  to  cure  the  defects,  and  direct- 
ing the  Master  to  report  whether,  with  such  further  evi- 
dence, a  good  title  could  be  made.  Further  evidence 
was  taken,  and  the  Master  has  reported,  having  reference 
to  the  former  decision  of  the  Court,  that  a  good  title  has 
not  been  shewn.  To  this  report  the  vendors  have  ex- 
cepted, and  inasmuch  as  the  Master  in  his  report  stated 
that  he  had  disallowed  some  of  the  objections  taken  to 
the  title,  the  purchaser  has  also  excepted  to  the  report 
This  has  not^  been  objected  to,  but  whether  strictly  cor- 
rect may  be  a  question.  Both  the  sets  of  exceptions  are 
directed  to  questions  as  to  the  proof  of  the  pedigrees  of 
the  defendants,  the  alleged  children  of  John  and  Ann 
Higham  or  Hyam, 

The  testator,  Baberi  Taylor,  by  his  will  made  in  1849, 
gave  the  property  in  question  to  his  son  John  Taylor  for 
life,  and  after  his  death  to  his  issue,  and  in  de&nlt  of 

(a)  p.  219.  (b)  p.  346.  (o)  p.  233-4-5-7. 
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issue  to  his  grandohildren,  the  cliildreD  of  John  and  Ann        iH^x 
Hyam    {Awn   Hyam    or  Higham  being  his  daughter),      riobdak 
subject  to  an  annuity  to  his  son's  widow.    It  appears  to     ^  ^' . 
me  that  the  testator  by  this  description  recognised  the 
children    of   John  and  Ann  Hyam  or  Higham  as  his 
grandchildren  (he  calls  them  Hyam  in  his  will),  and 
that,  therefore,  it  is  unnecessary  to  prove  that  they  were 
in  fact  his  grandchildren ;  it  is  sufficient  to  prove  that 
they  are  the  children  of  John  and  Ann  Hyam.    In  order 
to  do  this  it  is  necessary  to  prove  the  marriage  of  John 
and  Ann  Hyam  or  Higham^  and  the  births  of  the  chil- 
dren.   It  was  not  contended  but  that  John  Taylor  had 
died  without  issue. 

As  a  general  principle,  it  was  broadly  contended  for 
the  vendors  that  it  is  not  necessary  for  them  to  produce 
duly  authenticated  copies  of  the  registers  of  baptisms, 
marriages,  and  burials,  but  that  statutory  declarations 
or  affidavits  of  persons  knowing  the  facte  of  birth,  mar- 
riage, and  death,  are  sufficient.  To  this  general  propo- 
sition I  cannot  assent.  The  practice  of  conveyancers  has 
always  been  to  demand  copies  of  the  registers,  and,  as  it 
appears  to  me,  very  reasonably,  for  these  copies  do  not 
depend  on  what  a  party  may  say,  but  on  a  record,  or 
what  is  of  a  like  nature,  the  register  kept  by  the  clergy- 
man as  a  record.  No  doubt  the  testimony  of  a  person 
able  to  give  evidence  would  be  equal  to  a  copy  of  a 
roister  in  an  action,  but  the  witness  would  be  liable  to 
cross-examination,  and  his  demeanor  could  be  judged  of 
by  the  jury.  The  evidence  of  a  title  stands  on  a  very 
different  footing.  A  person  purchasing  ought  at  any 
future  time,  in  case  he  should  sell,  to  be  enabled  to  make 
out  a  marketoble  title  by  means  of  the  evidence  furnished 
to  him  on  his  purchase.  Lord  Eldon,  in  the  case  of 
Lord  Braybrook  v.  In$hip  (a),  explains  this  very  clearly. 
He  says  on  a  question  of  proof  of  legitimacy  raised  on 
the  title  to  an  estete  sold  to  an  unwilling  purchaser: — 
^  Under  these  circumstances  (mentioning  them),  strong  in 
favour  of  legitimacy,  if  the  question  was  between  those 

(a)  8  Ves.  417. 
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^868.'  parties,  it  could  not^  though  the  register  of  marriage 
BioBDAN  was  not  produced,  be  stated  to  a  jury  as  an  inference 
HeuIteb.  ^^^^7  qnestionable.  It  is,  I  admit,  very  different  as  to 
a  purchaser."  Again,  ^^I  admit  there  are  many  cases 
in  which  a  jury  will  collect  the  fact  of  legitimacy  from 
circumstances  in  which  the  Court  would  not  compel  a 
purchaser  to  take  it  merely  because  there  was  such  a 
verdict  The  Court  ought  to  weigh  whether  the  doubt 
is  so  reasonable  and  fair  that  the  property  is  left  in  his 
hands  not  marketable." 

I  do  not  say  that  if  circumstances  show  that  copies  of 
the  registers  cannot  be  procured,  a  purchaser  would  not 
be  compelled  to  take  a  title  shown  to  be  good  by  other 
evidence;  but  that,  if  they  can  be  got»  the  vendor  is 
bound  to  get  them.  Lord  8t  Leonards,  Mr.  Coventry, 
in  his  work  on  conveyancing  evidence,  and,  indeed, 
every  writer  on  the  subject  states,  that  it  is  the  practice 
to  require  them,  which  would  hardly  be  the  case  if  such 
requisitions  could  not  be  sustained.  Indeed,  the  practice 
is  so  universal  that  if  it  had  not  been  most  strenuously 
urged  in  argument  that  declarations  or  affidavits  were 
equivalent  to  duly,  authenticated  copies  of  registers  on 
questions  of  title,  I  should  not  have  thought  it  necessary 
to  advert  to  the  matter.  At  all  events  it  must  be  a 
higher  tribunal  than  this  to  alter  this  practice,  if  it  is 
to  be  altered. 

The  real  question  in  the  present  case  is  whether  those 
produced  are  satisfactory — whether  the  impossibility  or 
difficulty  of  obtaining  them  can  be  a  ground  for  dis- 
pensing with  their  production,  and  whether  the  con- 
ditions of  sale  preclude  the  purchaser  from  demanding 
them  ?  The  evidence  of  the  marriage  between  John  and 
Ann  Hyam  or  Higham,  consists  of  a  solenm  declaration 
made  by  Ann  Syam,  now  Ann  Ewart,  that  she  is  the 
daughter  of  Bobert  Taylor,  the  testator,  who  died  on 
the  I6th  May,  1850,  that  she  was  married  to  John 
Hiffham  in  1837;  that  a  paper  produced  being  a  copy 
of  the  register  of  her  marriage  with  John  Hyam  was  de- 
tained by  her  from  the  clerk  of  the  parish  where  she  was 
married,  but  not  signed  by  the  clergyman,  nor  does  she 
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say  that  she  examined  it  by  the  register  (she  cannot  1868. 
read  or  write).  Now  this  paper  under  these  circuna-  Biobdan 
stances  is  not  evidence,  but  at  the  same  time  it  corrobo-  „  j^ybb. 
rates  what  she  says  as  to  the  existence  of  the  register  of 
her  marriage,  and  this  will  be  of  importance  when  I 
come  to  consider  the  conditions  of  sale.  She  states  in 
her  solemn  declaration  that  she  was  married  to  John 
Higham  in  conformity  with  this  paper.  Now  this  is  a 
solemn  declaration  by  her  of  a  fact  in  her  own  know- 
ledge, not  mere  hearsay  evidence  of  declarations  made  by 
members  of  a  family,  so  that  on  the  supposition  that  the 
copy  of  the  register  need  not  be  produced,  it  is  the  best 
evidence  that  can  be  produced.  Putting  the  conditions 
of  sale  out  of  consideration,  to  which  I  shall  advert 
presently,  I  am  not  prepared  to  say  that  the  mere  fact  of 
a  person  having  been  married  in  England  would  be  an 
excuse  for  the  non-production  of  a  copy  of  the  register. 
It  may  be  considered  that  a  person  having  a  title  in- 
volving a  fact  so  required  to  be  proved  ought  to  be  pre- 
pared with  the  evidence  before  he  brings  the  property 
into  the  market ;  or  it  may  be  that  the  inconvenience  of 
requiring  such  evidence  in  this  colony  would  be  a 
ground  for  this  Court  excusing  the  production  of  the 
copy  of  the  register  and  admitting  other  evidence,  sup- 
posing that  evidence  to  be  clear.  I  am  not  called  on  at 
present  to  decide  this  question.  It  is  to  be  observed 
that  this  solemn  declaration  made  by  Mrs.  Ewart  is 
made  by  a  person  not  interested  in  the  property.  If  she 
were  interested,  I  should  certainly  be  of  opinion  that  it 
could  not  be  held  as  a  sufficient  proof  of  the  fact  deposed 
to.  As  it  is,  if  it  is  shown  that  a  copy  of  the  register 
could  not  be  required,  it  appears  to  me  that  a  purchaser 
cannot  demand  more,  unless  some  doubt  is  thrown  on 
the  fact  alkmde.  This  brings  me  to  the  consideration 
of  the  conditions  of  sale.  They  are  in  substance  the 
same  as  those  mentioned  in  Scmthby  v.  Butt  (a),  in 
which  case  Lord  CoUenham  held  that  the  condition  that 
the  vendor  sliould  not  be  called  upon  to  produce  docu- 
ments beyond  those  in  his  possession,  as  in  this  case,  did 

(a)  2  M.  &  C.  207. 
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1863.        not  exonerate  him  from  proving  his  title.    In  this  case, 
BioBDAM      therefore,  a  good  title  must  be  shown,  and  it  cannot  be 
^-  shown  except  by  proper  proof  of  the  marriage  between 

John  and  Ann  Hyam.  It  is  proved  by  the  declaration 
of  Awn  Ewart,  formerly  Ann  Eyam,  that  the  copy  of 
the  register  produced  by  her  was  given  to  her  by  the 
clerk  of  the  parish  church  where  the  marriage  was 
solemnized ;  therefore,  it  is  clear,  to  reasonable  certainty, 
that  the  record  of  the  marriage  is  contained  in  that 
register,  and  if  so,  under  the  condition  of  sale  I  have  re- 
ferred to,  the  vendor  is  not  obliged  to  produce  it.  If  the 
purchaser  requires  it  he  must  procure  it  In  its  absence 
the  solemn  declaration  of  Ann  Ewart  is  sufiBcient.  I, 
therefore,  am  of  opinion  that  the  marriage  between  JbA» 
and  Ann  Hyam  is  proved. 

We  come  next  to  the  evidence  of  the  births  of  the 
children  of  that  marriage.  The  certificates  of  baptism, 
and  the  death  of  one  of  them,  relating  to  these  are  pro- 
duced ;  but  they  are  of  an  extraordinary  character,  which 
perhaps  may  be  accounted  for  by  the  position  in  life  and 
apparent  ignorance  of  the  parents.  It  is  stated  that 
there  were  six  children  of  this  marriage,  one  of  whom, 
Bobert  Taylor  Higham,  died  an  infant  in  the  lifetime  of 
the  testator,  Bobert  Taylor^  about  whose  death  there  i^ 
no  controversy.  The  certificate  of  baptism  of  this  child 
shews  that  he  was  baptized  in  September,  1838,  as  the 
child  of  John  and  Ann  Hyam  (the  marriage  between 
the  parties  having  been  solemnized  in  1837).  The 
certificate  of  burial  produced  appears  to  relate  to  the 
burial  of  one  Bobert  Taylor,  as  having  taken  place  on 
the  21st  of  April,  1889.  To  assist  this  certificate,  Hn. 
Ewart  makes  a  solemn  declaration  that  the  infant  so 
baptized  and  buried  was  her  child  by  John  Higham, 
though  in  the  solemn  declaration  she  calls  him  Bcbert 
only.  Now,  the  certificate  of  baptism  shows  that  tiiis 
child  was  bom,  being  the  child  of  J(An  and  Ann  Hyam, 
and  the  difficulty  is  as  to  the  proof  of  his  death.  A  cer- 
tificate of  the  burial  is  produced,  not  inconsistent  with 
its  being  the  infant  shown  to  have  been  born,  though  the 
name  is  different,  i.e.  the  nameB  of  the  parents  are  not 
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mentioned  in  the  certificate  of  bnrial.    There  should 
have  been  a  column  in  the  certificate  stating  their  names,      Bio«dav 
but  that  is  omitted.    If  there  had  been,  it  in  all  proba-  ▼• 

bility  would  have  read  thus:  Robert  Taylor,  the  son  of 
John  and  Ann  Hyam,  or  of  some  other  person.  When 
the  copy  of  the  register  is  required  by  the  purchaser 
this  is  produced,  and  Ann  Ewart  makes  a  solemn  decla- 
ration that  it  relates  to  her  son,  and  that  that  son  was 
buried  as  shown  by  the  register.  I  am  of  opinion  that 
the  birth  and  death  of  this  child  are  prored.  There  are 
five  other  children  who  are  parties  to  the  suit,  and  whose 
identity  and  births  are  proved  by  the  solemn  declaration 
of  their  mother  Awn  Ewart,  but  the  certificates  of  their 
baptisms  are  more  or  less  defective — ^the  names  being 
spelt  differently,  they  are  as  follows: — Bobert  Taylor 
(already  mentioned) ;  John,  son  of  John  Harm  and  Arm 
Taylor;  Margt.,  daughter  of  John  and  Awn  Eyam; 
Mary,  daughter  of  John  and  Ann  Higham;  Betsy, 
daughter  of  John  and  Awn  Eyam ;  Bohert,  son  of  John 
and  Awn  Hyams.  These  defects  are,  I  think,  cured  by  the 
solemn  declaration  of  Mrs.  Ewart  their  mother,  who 
states  that  they  relate  to  her  children,  by  John  Higham. 
As  these  are  the  only  objections  to  the  title  which  have 
been  insisted  on,  I  think  they  must  fail  and  the  ex- 
ceptions of  the  vendors  must  be  allowed,  and  those  of 
the  purchaser  overruled. 
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December  12. 

A.,  heir-at-law 
of  B.,  promifl- 
see  of  grant 
from  the 
Crown,  ob- 
tained giant 
after  B.'b 
death.     HM^ 
that  he  was 
not  trustee  of 
the  lands  for 
B.'8  creditors. 
Eddy  that  the 
Crown  is  not 
bound  to  issue 
grant  to  heir, 
and  that  A. 
took  solely  by 
fayor  of  the 
Crown.  HM^ 
no  lien  for 
improve- 
ments by  ad- 
ministrator 
who  was  in 
possession  as 
impposed  heir 
before  A. 


HiLLAS  against  Magoveran. 

THIS  was  the  judgment  of  His  Honor  the  Primary 
Judge,  on  the  hearing  of  this  case.  The  facts  of 
the  case,  and  the  arguments  and  judgments  on  appeal 
are  given  at  p.  32,  Cases  in  Equity. 

In  this  case  two  leases  for  twenty-one  years  each,  of 
land  at  Farramatta,  had  been  made  by  the  Crown,  which, 
for  the  sake  of  argument,  I  will  suppose  to  have  become 
vested  in  James  Magoveran^  though  this  can  hardly  be 
said  to  have  been  proved.  He  died  intestate  in  185;5, 
after  the  expiration  of  the  leases,  and  after  he  had  made 
application  to  the  Crown  for  a  lease  for  a  year,  which,  if 
granted,  would  have  authorised  him  to  apply  for  the  fee 
upon  certain  payments  being  made.  The  lease,  however, 
had  not  been  made  at  the  time  of  his  death.  At  that 
time  the  plainti£F  was  supposed  to  be  his  heir-at-law,  and 
he  obtained  letters  of  administration,  entered  on  the  land, 
and  applied  for  a  lease  and  grant  of  the  fee  from  the  CrowD. 
He  made  improvemeuts  on  the  land.  Fending  his 
application  for  a  grant,  the  defendant,  Phdim  Magoveran, 
claimed  to  be  heir-at-law  of  James  Magoveran,  (which, 
no  doubt,  was  the  case),  and  he,  as  such  heir,  obtained 
a  grant  of  the  land  from  the  Crown,  on  the  recommen- 
dation of  the  Court  of  Claims.  The  plaintiff  was  a 
creditor  of  Jam^es  Magoveran  at  the  time  of  his  death, 
and  paid  off  debts  owing  by  him  to  an  amount  exceeding 
the  value  of  the  personal  estate,  and  he  now  seeks  to 
charge  his  debt  on  the  land  in  the  hands  of  Phelifn 
Magoveran,  and  the  debts  he  paid,  and  the  value  of 
the  improvements  made  by  him ;  and  also,  some  money 
expended  by  him  in  getting  out  a  tenant :  and  he  seeks 
hIso  to  come  in  on  the  land,  before  a  mortgage  made  by 
Phelim  Magoveran  to  the  defendant  Harvey. 

The  orders  of  theFrivy  Council,  and  the  Proclamaliona 
relating   to  the   leases  at  Farramatta,  granted  by  Sir 
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Thomas  Bridnme,'  have  an  important  bearing  on  this 
case. 

By  the  Order  of  Council  of  the  19th  of  June,  1850, 
proclaimed  on  the  11th  of  February,  1850,  it  was  or- 
dered that  it  should  be  competmit  for  the  Government  to 
grant  leases  of  land  for  periods  not  exceeding  one  year ; 
and  that  it  should  be  competent  for  him  to  sell  to  the 
holder  of  any  lease  granted  in  virtue  of  that  Order  of 
Council,  any  part  of  the  land  comprised  in  such  lease, 
at  a  price  therein  mentioned.  By  a  proclamation  of  the 
3rd  of  June,  1852,  it  was  notified  that  it  was  the  inten- 
tion of  Government,  in  consequence  of  the  expiration 
Bome  time  before  of  the  original  leases  issued  by  Sir  T. 
Brisbane  of  various  allotments  of  land  in  Farramatta,  to 
issue  new  leases  of  those  allotments  for  one  year,  in  terms 
of  the  Order  of  Council  of  the  19th  of  June,  1850,  to  alt 
persons  legally  claiming  under  the  former  lessees,  during 
the  currency  of  which  the  lessees  were  to  have  the  privi- 
leges of  buying  the  land  at  ten  years'  purchase  of  the 
quit  rent,  calculated  at  the  reduced  rate  of  4d.  per 
perch.  The  leases  were  not  to  be  renewed,  and  unless 
purchased  during  the  leases,  the  land  was  to  be  resumed 
by  the  Crown.  By  a  notice  from  Government  of  the 
28th  of  February,  1853,  all  persons  were  to  lodge  their 
claims  before  the  3l8t  of  December  then  next,  or  the 
land  would  be  liable  to  be  forfeited.  On  the  7th  of 
November,  1853,  a  notice  to  remind  persons  interested 
that  if  they  did  not  lodge  their  claims  before  the  31st 
December,  they  would  lose  the  advantage  held  out  by 
the  notice  of  the  3rd  of  June,  1852. 

James  Magoveran  lodged  his  claim  to  the  land  in 
question  shortly  before  tlie  3l8t  of  December,  1853,  but 
never  obtained  a  lease  of  it.  He  died  in  January,  1855, 
in  possession  of  the  land. 

It  is  to  be  observed  that  the  Crown,  by  the  Orders  in 
Council  and  Froclamations,  did  not  bind  itself  to  the 
granting  of  these  leases  and  consequent  sales  of  the  fee- 
simple,  so  that  no  greater  right  or  interest  than  mere 
possession  ever  vested  in  Jamss  Magoveran.  If  he  had 
any  right  there  was  no  necessity  for  any  application  to 
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1863.  the  Court  of  Claims  by  either  James  Magaveran^  the 
HiLLAB  plaintiff,  or  Phdim  Moffoveran;  yet  they  all  applied 
to  that  Court,  which  was  established  for  the  purpose  of 
recommending  the  issue  of  grants  of  land  by  the  Crown 
when  there  was  no  legal  or  equitable  right,  which  parties 
claiming  could  insist  on. 

According  to  the  case  of  Coekroft  y.  Haneeif,  decided 
in  this  Court  in  the  year  1858,  the  mere  possessor  of 
Crown  lands  has  no  transmissible  interest,  no  estate  at 
law,  or  in  equity.  The  case  of  Tema  y.  Edwards, 
mentioned  in  that  case  and  reported  in  3  Jur.  N.  S.,  is 
somewhat  like  the  present ;  but  the  Judge  there  con* 
sidered  that  there  was  an  estate,  though  a  voidable  one 
in  the  person  in  possession  of  the  Crown  lands,  and  the 
person  so  in  possession  devised  the  land  to  his  widov, 
who  afterwards  purchased  the  fee.  The  former  circum- 
stance shows  that  it  cannot  govern  the  present  case. 

In  order  that  a  person  renewing  a  lease  or  obtaining 
any  other  interest  in  land,  he  being  in  a  fiduciary  re- 
lation to  the  person  having  the  prior  interest,  is  not  con- 
fined to  cases  where  the  prior  interest  devolves  on  the 
person  obtaining  the  new  interest,  but  extends  to  all 
cases  where  the  fiduciary  relationship  may  be  the  moving 
cause  for  the  new  grant,  for  the  rule  is  founded  partly 
on  public  policy,  as  in  the  case  of  an  agent,  MidhaUe% 
V.  Marun  (a);  or  where  the  prior  interest  has  expired 
and  there  exists  a  fiduciary  relationship,  Ja$nes  y. 
Dean  (&) ;  or  in  the  cases  of  partners,  FeathenUmha/iigh 
v.  Fenwiek  (e\  Olegg  v.  Edmonstan  (d).  Upon  the  same 
principle  if  a  person  be  entitled  to  a  lease,  subject  to 
debts,  legacies,  or  annuities,  and  he  renews,  the  incum- 
brances wil'iremain  a  charge  on  the  new  lease. 

An  executor  who  is  a  trustee  for  the  persons  claiming 
under  the  will,  or  an  administrator  who  is  a  trustee  for 
the  next  of  kin,  obtaining  such  new  or  extended  interest 
comes  within  the  rule,  and  as  such  new  interest  cannot 
belong  to  the  persons  claiming  under  the  will,  or  the 


(a)  3  Dr.  A  W«r.  317.  (h)  H  Ves.  392. 

(<•)  17  Vc8.  311.  id)  3  Jut.  N.  S.  291>. 
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next  of  kin,  till  the  debts  are  paid,  it  must  be  liable  to  1SQ3. 

the  testator's  or  intestate's  debts.    The  executor  or  ad-       Hillas 

ministrator  is  a  trustee  for  the  testator's  or  intestate's    maoovkrak 

creditors,  as  well  as  for  the  persons  claiming  under  the 

willy  or  the  next  of  kin.    If  there  are  assets  descended, 

tlie  heir  may  be  sued  for  the  ancestor's  debt  at  law,  and 

he  is  in  equity  a  trus^tee  of  the  lands  descended  for  the 

creditors  to  whose  debts  they  are  liable.    It  is  true  that 

he  may  sell  the  land  descended,  and  the  purchaser  will 

not  be  bound  to  see  to  the  application  of  the  purchase 

money,  but  that  is  because  the  trust  is  too  general  for 

the  purchaser  to  be  required  to  see  how  the  purchase 

money  is  applied.    If,  therefore,  the  heir  could  obtain 

any  interest  in  addition  to  the  lands  descended,  and  he 

should  do  so,  he  would  come  within  the  general  rule, 

and  he  would  hold  such  extended  interest  upon  trust  for 

the  creditors  of  the  ancestor.    In  the  present  case,  no 

land  descended    on  Phelim  Magoveran.      He   was  no 

trustee  ior  the  creditors  of  James  Magovercm,  nor  at  the 

time  of  his  death  did  he  hold  any  fiduciary  relationship 

towards  James  Magoveran,  nor  towards  his   creditors; 

he  was  only  a  nephew  or  cousin  of  the  intestate,  without 

having  any  property  derived  from  him.    He  had  not 

done  any  act  which  could  place  him  in  a  fiduciary 

position  with  any  body,  and  the  law  had  neither  cast 

any  property  nor  any  duty  on  him  which  could  make 

him  so.     James  Magoveran  never  did  what  was  necessary 

to  invest  the  land  in  him,  either  at  law  or  in  equity  ;  if 

he  had  done  so,  it  would  have  been  assets,  and  Phelim 

Magoveran  would  have  been  a  trustee  for  the  creditors, 

but  nothing  past  to  him,  not  even  a  right  to  the  land  on 

the  performance  of  conditions.    The  Crown,  no  doubt, 

granted  the  land  to  him,  because  he  was  heir  of  cTomes ; 

but  it  imposed  no  terms  on  him,  nor  was  it  bound  to 

grant  it  to  the  heir.     If  the  Grown  had  been  under  an 

obligation  to  grant  the  land  to  the  heir,  it  would  have 

been  assets  in   his  hand,  but  that  was  not  the  case. 

Whether  the  Crown  did  right,  without  reference  to  legal 

duty,  in  granting  the  lease  for  a  year,  and  the  land  to 

the  heir,  may  be  a  question;   for  if  James  Magoveran 
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186a        was  entitled  to,  or  had  a  claim  morally  to  the  lease  for  a 
HiLLAs       jeaif  it  should  have  been  considered  by  the  Crown  as 
,,     ▼•  morally  constitutinir  assets  in  the  plaintiflTs  hands  as 

administrator,  and  he  should  hare  had  the  grant  of  the 
lease  and  the  fee  which  would  have  made  the  land  liable 
to  the  intestate's  debts.  It  appears  to  me  that  the  land 
granted  was  neither  assets  in  the  hands  of  the  heir,  nor 
was  the  heir  placed  in  any  fiduciary  relationship  with  the 
intestate  or  his  creditors,  either  at  the  time  of  the  death 
of  the  intestate  or  afterwards,  up  to  the  time  of  obtaming 
the  grant  As  to  the  money  laid  out  by  the  plaintiff  in 
improvements,  it  is  merely  the  case  of  a  person,  sup- 
posing the  title  to  land  to  be  in  him,  entering  on  and 
laying  out  money  on  it.  I  do  not  find  that,  in  such  a 
case,  the  person  so  doing  can  claim  compensation  against 
a  person  afterwards  acquiring  the  land.  The  latter 
takes  it  as  it  is  when  he  acquires  it,  more  especially  when 
he  gives  a  valuable  consideration  for  it,  as  Phdm 
Magaveran  did  in  this  case. 

I  am  of  opinion,  that  the  plaintiff,  Hillas,  can  have  no 
claim  on  this  land,  and  that  the  bill  must  be  dismissed 
with  costs. 
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1863. 


Norton  against  Hughes  (a).  April  30. 

July  27. 

rpHIS  was  an  appeal  from  the  judgment  of  his  Honor  statute  of 
-*-      the   Primary  Judge,  allowing  the  claim  of  the  ^^^*d**fence 
plaintiffs  in  accordance  with  the  prayer  of  the  bill.         to  biU  by 
mi      ^  <•   1  n  trustees 

The  tacts  of  the  case  were  as  follows: — ISamuel  Terry  against  co- 
was  at  the  time  of  his  death  seized  in  fee  of  two  farms,  noTff  cLu^wt- 
called  respectively  Cobbity  and  Redmire,  ancf  of  175  que  trusts 
acres  of  land  adjoining.     He  made  his  will  and  codicils  E^ve  given 

in  the  years  1824, 1834,  and  1836,  and  thereby  devised  to  amend 

accordinfiriy. 
his  two  farms  to  his  stepson,  Henry  Marshy  in  tail,  and  Under  the 

gave  his  residuary  estate  to  Rosetta  Ten^,  John  Terry  cM^ofThe" 

HugheSy  John    White   Melville    Winder,  and   James  case,  account 

Norton,  upon  trust  for  his  son,  Echvard  Terry,  for  life,  gixyearsonly. 

and  at  his  decease  for  the  heirs  of  his  body,  if  any, 

and  failing  his  issue  to  all  the  children  of  John  Terry, 

and  of  his  nephew,  /.  T.  Hughes,  and  his  daughter 

M.  F.  Hosking,  who  should  then  be  livmg,  share  and 

share   alike  as  tenants  in  common,  and  the  testator 

appointed  R,  Terry,  John  Terry,  J,   W,  M,   Winder, 

and  James  Norton,  executors  of  his  will.     The  testator 

died  in  1838,  having  survived  Henry  Marsh,  who  left 

no  issue. 

At  the  death  of  Henry  Marsh,  Samuel  Teri^ 
obtained  letters  of  administration  to  his  personal  estate, 
and  H.  Marsh's  cattle  and  sheep  were  mixed  with  those 
of  Sainuel  Terry,  the  number  of  both  persons'  cattle 
and  sheep  being  great. 

By  an  indenture  dated  the  17th  day  of  March,  1838, 
and  made  between  Edward  Terry  of  the  first  part, 
John  Terry  of  the  second  part,  Rosetta  Teri^j  of  the 
third  part,  and  John  Terry  Hughes  of  the  fourth  part, 
reciting  that  Samuel  Terry  had  bequeathed,  after 
giving  a  hundred  head  of  cattle  to  Henry  Marsh,  all 

{a)  Coram,  the  Full  Court. 
E— 2 
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^^63.         the  rest  of  his  cattle  and  sheep  unto  John  Terry, 

Norton  Edward  Terry,  and  Henry  Marsh,  upon  their  respec- 
HuGHKs  lively  attaining  their  ages  of  21  years ;  and  that  John 
Terry  HugheSy  in  right  of  his  wife,  was  entitled  to 
Marsh's  own  cattle  and  sheep,  and  that  it  had  been 
agreed  that  John  Terry  Hughes  should  give  up  hisclaim 
to  MarsKs  cattle  and  sheep,  and  any  claim  that  he  might 
have  against  the  representatives  of  Samuel  Teri^,  as 
having  acted  as  Marsh's  representative,  and  in  lieu 
thereof  should  take  such  parts  of  the  real  estate  of 
Samuel  Terry,  deceased,  as  Henry  Marsh  would  have 
been  entitled  to,  had  he  been  living  at  the  time  of  the 
death  of  Samuel  Terry ;  the  said  Edward  Terry,  John 
Terry,  and  Rosetta  Terry,  conveyed  the  Cobbity  and 
Redmire  forms,  and  the  personal  estate  to  which  MarA 
would  have  been  entitled  under  Samuel  Terry's  will,  to 
John  Teri^  Hughes^,  his  heirs,  executors,administrators, 
and  assigns,  and  John  Ten^  Hughes  released  his  claim 
as  representing  If  6717*?/ ifa^Wiagainst  the  personal  repre- 
sentatives of  Samuel  Terry  in  respect  of  his  administra- 
tion of  the  estate  of  Henry  Marsh. 

Edward  Terry  died  in  November,  1838,  without  issue; 
John  Terry  Hughes  died  in  October,  1851  ;  and  J.  W, 
M.  Winder  in  1853.  Rebecca  Henderson  and  Estlter 
HugheSythe  wifeof  J.  T.-ETugrAes,  were  appointed  trustees 
of  his  will  of  Samuel  Tet^  in  the  year  1854. 

In  June,  1838,  John  Teny  Hughes  having  taken 
possession  of  Cobbity  and  Redmire,  made  a  lease  to 
Joseph  H,  Potts  for  fourteen  years  who  became  insol- 
vent, and  the  lease  was  cussigned  by  the  trustees  of  his 
insolvent  estate,  to  R.  Terry  and  John  Eales  upon  trust 
for  Mrs.  J.  T,  Hughes, 

It  appeared  from  the  evidence  that  this  lease  was 
extinguished  before  the  end  of  the  term,  and  that  Mrs. 
./.  r.  Hughes  entered  into  possession  upon  her  husband's 
death  in  1851. 

In  the  month  of  May,  1862,  James  Norton  and 
Rebecca  Henderson,  two  of  the  trustees  of  the  will  of 
Samuel  Terry,  filed  their  bill  against  Estlier  HugheSj 
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praying  that  it  might  be  declared  that  these  lands         ^863. 
formed  part  of  the  residuary  estate  of  the  testator,  and       Nobton 
were  subject  to  the  trusts  of  the  will,  that  an  account      huohes 
might  be  taken  of  the  rents  and  profits  come  to  the  hands 
of  the  defendant,  or  which  but  for  her  wilful  neglect  or 
default  might  have  been  received  by  her ;  and  that  the 
defendant  miglit  be  decreed  to  admit  the  plaintiffs  into 
joint  possession  with  her  of  these  lands,  and  to  pay  the 
amount  found  due  on  taking  the  accounts. 


*G 


Sir  William  Manning,  Q.C.,  and  Butler  for  the 
appellant.  At  the  time  of  the  sale  of  these  lands  to 
John  Tei^y  Hughes,  it  was  supposed  by  all  parties 
that  by  reason  of  the  lapse  of  the  devise  these  lands 
vested  in  the  heir  at  law.  J.  T,  Hughes  had  a  claim 
upon  some  cattle  of  the  testator,  and  Mrs.  Hughes  had 
other  claims  which  were  abandoned  in  consideration 
of  the  conveyance  of  this  property.  E.  Tei^ry,  one  of 
the  parties  from  whom  J.  T.  Hughes  took  the  convey- 
ance, had  a  life  estate  by  devise,  and  so  J.  T,  Hughes 
never  took  possession  as  trustee.  Under  this  convey- 
ance /.  T.  Hughes  remained  in  possession  of  the 
property  till  18.^1,  when  Mrs.  Hughes  succeeded  him, 
and  in  the  year  1855  slie  was  appointed  trustee  under 
the  will,  but  without  any  knowledge  that  this  property 
was  included  in  the  trusts.  This  suit  is  by  two  trustees 
against  their  co-trustee  to  get  back  the  trust  property. 
The  Statute  of  Limitations,  though  inoperative  as 
between  trustee  and  cestuique  trust,  is  clearly  of  force 
as  between  trustees  inter  se.  There  is  no  fiduciary 
relationship  between  them.  The  statute,  moreover, 
applies  only  w^here  the  trustee  holds  under  an  express 
trust,  not  as  here  where  the  defendant  entered  under  a 
valid  conveyance, ttiie?io  Jure, and  where  the  existence  of 
any  trust  was  unknown  and  unsuspected.  There  can  be 
no  decree  for  neglect  and  default  as  none  has  been  alleged 
or  proved.  The  trustees  have  for  24  years  acquiesced  in 
this  breach  of  trust,  and  cannot  now  ask  the  Court  to 
enable  them  to  enforce  their  rights.  The  accounts  can 
only  be  taken  from  the  date  of  the  filing  of  the  bill ; 
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^8^3.        Shelfordia  Statutes  (a),  Lewin  on  Trusts  (6),  Danids 

Norton       Ch.  Pr.  (c),  Duke  of  Leeds    v.   Earl  Amherst  (i), 

Hughes       Phillipson  v.  Gatty  (e),  Brummond  v.  DvJce  of  St 

Albans  (/),  Bromley  v.  Holland  (g),  Reade  v.  Reade 

(h),  CuUey   v.   Taylerson  (i),  Attom>ey   General  v. 

Magdalen  College  (A),  Sleigh  v.  Lawson  (I). 

Martin,  Q.C.,  and  Gordon  for  the  respondents.  The 
Court  will  not  allow  a  defence  to  be  set  up  by  a  trustee 
against  his  co-trustees,  which  would  not  avail  against 
his  cestuique  trust  The  plaintiffs  represent  the  cestui' 
que  ti^usL  Whatever  they  recover  they  get  only  for 
the  benefit  of  the  cestuique  trust  J,  T,  Hxighes  was 
clothed  with  the  trust  by  the  will,  and  could  not  by  any 
act  of  his  get  rid  of  it.  During  the  life  of  E.  TeiTy, 
his  possession  would  be  under  the  conveyance,  but  after 
Telly's  death,  he  would  hold  as  trustee  only.  A  trustee 
cannot  purchase  his  trust  estate,  nor  can  he  make  a 
benefit  out  of  it  for  himself.  The  Statute  of  Limitations 
has  no  application  in  this  case;  it  applies  only  between 
trustee  and  a  purchaser  from  him.  This  is  clearly  the 
meaning  of  the  statute  from  the  last  words  of  sect 
25.  The  defence  of  acquiescence  has  not  been  set  up 
by  the  answer.  Where  possession  can  be  referred  to 
a  lawful  title,  the  Court  will  not  allow  possession  to 
be  set  up  under  an  unlawful  title.  J.  T,  Hughes  held 
possession  as  trustee  from  the  death  of  E,  Te)^,  and 
will  not  be  allowed  to  set  up  a  title  arising  from 
possession  for  20  years.  The  possession  of  tnistee 
can  never  be  adverse  to  that  of  his  cestuique  trust 
The  accounts  are  always  taken  from  the  date  of  the 
creation  of  the  trust,  except  where  there  has  been 
laches.  There  could  be  none  in  this  case,  as  the 
cestuique  trust  were  infants  ;  Shelford's  Statutes  (m), 
Story's  Eq,  Jur,  (n),   Lewin  on    Trusts  (o),    Pdre 

(a)  p.  263  (6)  pp.  321,  721-2,  737.  743-4.  750-1-2,  470. 

(c)  p.  629.  [d)  2  Ph.  117.  (e)  7  Ha.  516. 

(/)  6  Ves.  438.   (r/)  Ibid,  610.  [h)  Ibid,  744. 

(i)  11  A.  k  E.  1008-16,  8.  c;  15  M.  &  W.  792. 
(h)  ISBeav.  237  (/)  32  L.J.  Ch.  13.       {m)  p.  210, 137. 
(It)  p.  321-2.        (o)  p.  850. 
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V.  Petre  (a),  Townaend  v.  Townaend  (6),  Wedderbum        1863, 
V.  Wedderbum  (c),  Attorney  Oenercd  v.  Fishmongera'      Norton 
drnipany  (d),  Hamilton  v.   Wright  (c),  Thomas  v.      hughes 
Thomas  (/),  Attorney  Oeneral  v.  Perase  (gr),  Zatt?  v. 
Bagwell  (A),  Dixon  v.  Gay  fere  (i),  Jeaae  v.  Bennett 
(k),  Franco  v.  Franco  (I),  May  v.  S^ilftj/  (m). 

Sir  William  Manning,  Q.O.,  in  reply.  It  is  not 
necessary  to  set  up  the  defence  of  acquiescence  in  the 
answer  if  the  facts  prove  it.  It  would  be  impossible 
now  to  put  all  the  parties  back  in  atatu  quo,  as  Mrs. 
Hughea  and  J.  T.  Hughea  were  entitled  to  accounts 
again.st  the  testator's  estate,  and  gave  up  claims  in  order 
to  get  a  conveyance  of  this  property;  BeQden^v,King{n). 

On  this  day  judgment  was  delivered.  December  22. 

The  plaintiflfe  are  three  of  the  trustees  under  the  will 
of  Samuel  Terry,  who  died  in  1838,  and  the  defendant 
is  their  co-trustee — she  having  been  appointed,  and 
taken  on  herself  the  trust,  in  October,  1854.  And  the 
suit  is  instituted  by  them,  to  compel  her  to  account 
from  that  date  for  the  rents  and  profits  of  two  farms, 
with  certain  land  adjoining,  forming  in  fact  part  of  the 
trust  property  ;  but  of  all  which  she  has  been  individu- 
ally in  possession,  claiming  the  whole  in  her  own  right, 
ever  since  the  death  of  her  husband  John  Terry 
Hughea,  in  1851. 

The  said  Hughea  was  himself  one  of  the  original 
trustees  under  the  will ;  but  the  property  now  in 
question  having  been  devised  to  one  Marah,  was  sup- 
posed on  the  latter  s  death,  in  the  testator's  life  time  (so 
it  appears),  to  have  descended  to  Edward  Terry  as  the 
heir-at-law.  From  the  latter,  accordingly,  under  the  cir- 

(rt)  1  Drew,  371.  (6)  1  Br.  C.  C.  551. 

(c)  4  M.  &  Cr.  41  ;  8.  C.  2  Keen,  749. 
(rf)  5  J.  N.S.  693;  S.C.  6  M.  &  Or.  16. 
(e)  9  C.  &  F.  122-3.  (/)  2  Kay  &  J.  79. 

{g)  2  Dr.  &  W.  67.  (A)  4  Dr.  &  W.  398,  405. 

(»)  17  Beav.  471.  (*)  6  De  G.M.  &  G.  609. 

.    (0  3  Ves.  76.  (m)  1  Y.  &  C.  C.  C.  235. 

(n)  9  Ha.  499. 
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1863. 


Norton 

V. 

Hughes. 


cumstancesdetailed  in  the  Primary  Judge's  judgnient(a), 
Hughes  obtained  a  conveyance  of  the  two  farms,  shortly 
after  the  testator's  death  in  1838 ;  and  from  that  time, 
by  himself  or  his  tenants,  he  continued  in  possession  of 
the  whole  property,  as  his  own,  without  claim  or 
question  by  his  co-trustees,  it  seems,  or  any  one.  Why 
the  farms  alone  were  included  in  Edward  Tei'Ty'scon- 
veyance,  and,  that  being  so,  how  it  happened  that 
Hughes,  notwithstanding,  took  and  retained  equally 

(a)  The  facts  of  the  case  above  set  out  are  taken  from  the  judg- 
ment of  Ilia  Honor  the  Primary  Judge.  The  rest  of  his  judgment  is 
appended  : — 

"  If  •/■.  T.  HugJies*  tortious  estate  had  been  transferred  by  him 
to  the  defendant,  she  would  have  been  in  no  better  situation  than  he 
was,  for  she  must  have  had  notice  of  the  trusts  of  8.  Terrifa  will,  and 
so  have  become  a  trustee  for  the  persons  interested  ;  she  would,  how- 
ever, have  been  a  constructive,  rather  than  an  express  trustee.  /.  T, 
Hughes  did  not,  by  virtue  of  the  deed  of  the  16th  June,  1838,  become 
a  purchaser  from  the  trustees  of  Samuel  Terry* a  will  so  as  to  come 
within  the  exception  in  the  25th  clause  of  the  Statute  of  LimitatioDS. 
He  still  remained  a  trustee,  and  time  would  not  run  so  as  to  give  him 
any  title.  A  person  taking  from  him  with  notice  of  the  trust,  except  s 
purchaser  for  valid  consideration,  would  be  in  the  same  situation  that 
he  was,  except  that  such  person  would  be  a  constructive  rather  than  an 
express  trustee.  Did  the  defendant  take  from  him  at  all?  If  not,  she 
must  be  considered  as  entering  tortiously  in  October,  1851,  and  the 
statute  will  only  then  begin  to  run  against  her,  for  it  had  never  begun 
to  run  before  that.  From  that  time  the  trustees  under  the  will  could 
first  have  brought  an  ejectment  against  her,  and  twenty  years  have 
not  elapsed  since  then. 

**It  isimmaterial  whether  by  her  taking  possession  then  she  became 
a  trustee  or  merely  a  wrong  doer.  If  she  cannot  press  the  possession  of 
John  Terry  Hughes  into  her  service,  the  time  was  not  passed  during 
which  the  plaintiffs  may  assert  their  riff  ht,which  is plai  n  enough  iu  itself . 

**  Now  John  Terry  Hughes  could  not  purchase  from  himself  and 
BebecccT Terry t  who  were  the  only  trustees  parties  to  the  deed  of  the 
16th  of  June,  1838,  nor  is  it  pretended  that  he  did  purchase  from  the 
trustees  as  a  body,  and  if  he  did  not,  time  did  not  run  at  all  before 
his  death.  At  his  death  the  legal  estate  survived  to  the  other  trustees, 
80  that  his  widow  could  not  have  come  in  under  him  in  respect  of  the 
rightful  estate.  Neither  could  she  have  come  in  under  him  in  respect 
of  hid  wrongful  estate.  She  was  not  his  heir  at  law  nor  devisee.  She 
therefore  in  18ol  took  by  her  own  ^rong,  and  the  statute  had  not 
before  that  begun  to  run  so  as  to  bar  ttie  rightful  o  wners.  N  o  question 
of  acquiescence  can  arise  where  the  case  is  by  Legislative  enactment 
governed  as  to  time  for  enforcing  a  right.  The  e({uitable  doctrine  of 
acquiescence  is  by  the  27  th  section  of  the  Act  not  to  be  interfered  with; 
but  the  Legislature  could  not  have  meant  to  reserve  such  equitable 
doctrine  except  where  the  enactments  do  not  apply.  The  defendant 
became  a  trustee  in  1854,  and  as  such  trustee  she  is  now  called  upon  to 
account.  She  being  one  of  three  trustees,  and  having  received  the  rents 
of  the  property,  she  must  account  from  the  time  she  first  received  them 
as  such  trustee — i.e.,  from  titnc  of  her  appointment.  No  question  can 
arise  as  to  the  175  acres,  for  they  formed  part  of  the  residuary  estate, 
and  do  not  appear  to  have  been  dealt  with  by  the  trustees  or  any  of  them. 
The  defendant  has  only  been  in  possession  of  them  since  her  husband's 
death,  and  up  to  that  time  her  husband  was  an  express  trustee. 

**  This  laud,  therefore,  forms  now  part  of  the  residuary  estate, 
and  the  defendant,  E.  Huyhes,  must  account  from  October,  1854," 
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the  land  adjoining,  and  why  he  was  allowed  to  remain        1863. 
in  possession  of  either  during  so  many  years,  the  other      Norton 
trustees  having  throughout  that  period  had  the  same  ^• 

means  of  ascertaining  their  rights,  apparently,  as  they 
or  their  successors  have  acquired  since,  it  is  unnecessary 
— and  indeed  it  would  now  in  all  probability  be  use- 
less, to  inquire.  That  the  farms  and  land  did  pass  to 
the  trustees,  and  not  to  the  heir,  is  fully  conceded ; 
and  the  only  questions  in  debate  are,  whether  these 
plaintiffs  can  nevertheless  succeed  in  this  suit,  and 
from  what  period  the  defendant,  if  at  all,  should  be 
made  to  account  for  the  rents  and  profits  ? 

The  decree  having  been  against  her  on  the  former 
point,  and  that  the  account  should  extend  to  the  date 
of  her  becoming  trustee,  the  defendant  appealed  ;  and 
it  was  submitted  on  the  argument  before  us,  that — 
supposing  the  statute  of  limitations  not  to  be  a  bar 
against  the  cestuique  trusts,  if  they  had  been  the 
plaintiff's,  it  was  fatal  to  a  claim  made  by  the  defen- 
dant's co-trustees  merely,  whose  suit  alone  this  was, 
and  who  could  not  in  such  a  case  be  taken  to  represent 
the  cestuique  trusts.  It  was  urged  moreover  for  the 
defendant,  that,  as  a  perfectly  innocent  person,  igno- 
rant that  the  trust  accepted  by  her  embraced  this 
property,  she  ought  not,  especially  at  the  instance  of 
trustees  until  of  late  equally  ignorant,  or,  if  cognizant 
of  the  facts,  guilty  of  gross  laches,  to  be  compelled  to 
account  for  her  receipts  for  any  period  before  the 
filing  of  the  bill. 

We  are  of  opinion  on  the  first  of  these  points,  as  the 
bill  is  now  framed,  with  the  defendant.  The  conjoint 
effect  of  sections  2,  12,  and  24  of  the  statute  3  and  4 
W.  IV.,  c.  27,  is,  first,  to  prevent  any  person  from 
maintaining  an  action  at  law,  or  suit  in  equity,  to 
recover  any  land  or  rent,  except  within  twenty  years 
after  the  time  at  which  the  right  to  commence  it  first 
accrued,  either  to  the  person  himself  who  institutes 
the  suit  or  action,  or  to  some  one  through  whom  he 
claims ;  and,  secondly,  to  alter  the  old  rule  of  law 
which  made  the  possession  of  one  joint  tenant,  or 
tenant  in  common,  equivalent  to  the  possession  of  all, 
so  as  to  defeat  the  operation  of  the  statute.    The  effect 
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^^^  is  immaterial,  therefore,  that  Hughes — claiming  the 
Norton  property  in  this  ease  as  exclusively  his  own — happened 
Hughes.  ^^  ^^  co-trustee  throughout  the  period  of  his  possession 
with  the  plaintiffs  or  their  predecessors.  It  would  not 
be  necessary  even  to  show,  that  such  possession  by  him 
was  adverse  to  his  co-trustees.  Neither  is  it  to  the 
purpose  to  say,  that  Hughes'  possession  did  not  des- 
cend to  the  defendant,  she  having  taken  possession  on 
his  death  without  any  title.  To  defeat  an  ejectment, 
or  other  suit  similarly  limited  as  to  time  it  is  sufficient 
that  the  party  suing — or  some  person  under  whom  he 
claims — having  a  right  to  bring  such  an  action,  and 
not  being  under  disability,  or  otherwise  protected  by 
some  saving  clause  of  the  statute — has  been  in  fact  out 
of  possession  for  the  prescribed  period,  before  the  com- 
mencement of  the  suit  or  action,  and  after  the  accruing 
of  that  right.  But  there  is  no  such  disability  or  pro- 
tection suggested  in  this  case,  and  Hughes  entered  into 
possession  of  the  property  in  1838,  whereas  the  present 
suit  was  not  instituted  until  1862. 

But,  by  section  25  of  the  statute,  where  any  land  is 
vested  in  a  trustee  upon  any  express  trust,  the  right 
of  the  cesiidque  trasl  to  bring  a  suit  against  the  trustee 
to  recover  it  shall  be  deemed  to  have  first  accrued, 
only  from  the  time  when  such  land  is  conveyed  to  a 
purchaser  for  value.  Now  the  defendant  became  a 
trustee  of  this  property  in  1854,  as  her  husband  did  in 
1838,  under  Samuel  Terry's  will.  Each,  therefore, 
was  a  trustee  of  it  upon  an  express  trust ;  the  devise 
being  in  favour  of,  eventually,  the  children  of  three 
persons — namely,  of  the  defendent  herself,  of  John 
Terrify  and  of  Martha  F.  Hosklnq.  The  property  never 
has,  within  the  moaning  of  the  clause  cited,  been 
conveyed  to  any  purchaser  for  value ;  that  is,  to  any 
purchaser  from  Hughes  or  his  co-trustees,  or  from 
the  defendant.  As  against  those  cestuique  truMs, 
consequently  (the  children  of  the  persons  named), 
the  time  limited  by  the  statute  has  not  yet  commenced 
running.  And,  even  had  the  land  been  so  conveyed, 
the  time  would  run  only  in  favour  of  the  pur- 
chaser ;  never  to  the  protection  of  the  trustee.    It  fol- 


V. 

Hughes. 
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lows,  that,  if  the  cestuiqiie  trusts  had  been  plaintiffs,         ^^3. 
alone,  or  suing  jointly  with  the  concurring  trustees,  the       Norton 
defence  of  the  Statute  of  Limitations  would  have  been 
unavailing. 

We  think  that  the  present  plaintiffs  ought  to  have 
leave,  under  the  circumstances,  to  amend  their  bill  by 
adding  those  parties ;  the  plaintiffs  submitting  to  be 
bound,  by  any  decree  to  be  made  in  the  suit  after  such 
amendment.  The  amendment  will  be,  however,  only  on 
payment  of  all  costs  incurred  by  the  defendant  since  the 
answer;  and  it  must  be  made  within  a  reasonable  time 
—  -three,  or  at  the  utmost,  six  months,  after  the  pro- 
nouncing of  this  judgment.  In  default  of  this,  the 
decree  appealed  from  will  be  reversed,  and  the  bill 
stand  dismissed  with  costs  generally. 

With  respect  to  the  date,  from  which  the  account  of 
the  receipt  of  the  rents  will  have  to  be  taken,  in  the 
event  of  such  amendment  being  made,  we  are  of  opinion 
that  under  the  circumstances  of  this  case  it  ought  not 
to  be  carried  farther  back  than  six  years,  computed  from 
the  time  of  the  amendment.  There  are  unquestionably 
cases,  in  which  the  account  has  been  extended  to  the 
time  of  the  title  accruing;  but  in  each,  there  appears 
to  have  been  either  a  clear  and  known  trust,  or  some 
fraud,  concealment,  or  other  impropriety  on  the  part 
of  the  defendant.  But,  ordinarily,  by  analogy  to  the 
action  for  mesne  profits,  the  account  is  not  directed 
beyond  six  years.  In  many  cases,  on  the  other  hand, 
where,  for  instance,  there  have  been  considerable  laches 
in  the  plaintiff,  and  he  laboured  under  no  disability, 
and  the  defendant  was  ignorant  of  his  claim,  the  account 
has  been  restricted  to  the  time  of  filing  the  bill.  Many 
of  the  decisi  ons  on  this  point  are  coll  ected  ,in  Mr.  8helford*8 
notes  on  the  statute  8  and  4  W.  IV.  (a).  Considering 
all  the  circumstances,  we  think  that  the  defendant 
ought  to  account  for  the  rents  of  the  last  six  years,  but 
not  for  any  beyond  that  period. 

As  it  is  probable  that  the  present  cestuique  trusts 
ai'e  not  those  named  in  the  testator's  will,in  making  the 
(a)  p.  263  (sixth  editioD.) 
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^^^'  amendment  suggested,  it  will  be  necessary  that  such 
NuKTON  alterations  should  be  stated  in  the  bill,  and  that  the  de- 
HuoHEs.  fendants  should  have  an  opportunity  of  contesting  the 
validity  of  any  transfer  by  their  answer,  so  that  the 
case  will  have  to  be  set  down  again  for  a  formal  decree 
— unless  the  parties  shall  think  fit  to  consider  this  as 
a  decree  of  that  nature,  which  will  of  course  save 
much  expense. 


September22.  BOTER  against  D'ArAM. 

Injunction  rpHIS  was  an  application  for  an  injunction  to  restrain 
f^Bt^^^^tion  proceedings  at  law. 

at  law  for  The  bill  was  filed  by  Piei^^e  Boyer,  Leonanl  Jides 

counts,  on  the  Eugene    MoreaiL,  Augiiste   Rehaxdt    De    Villenmive, 

d^f ^^'da*  t*^*  Antonie  Roiistav,  Charles  Mart ineau, Alfred Fourcade, 

was  a  partner  and  Pruclie  Aubry,  against  Melchior  Vial  UAram 

tv^^Zttiln^^  '^^^  ^^^^^  ^f  ^^^  ^^^>  ^•'^  ^^^^^  ^y  ^^^  plaintiffs,  were 
and  that  the  as  follows: — The  plaintiffs  were  merchants  at  Bourbon, 
complicated.  ^^^  ^^^  defendant  a  merchant  at  Sj'dney.  In  the  year 
1860,  the  defendant,  being  desirous  of  establishing  con- 
nections with  the  plaintiffs,  and  inducing  them  to  send 
sugar  to  Sydney  to  be  sold  by  him  as  their  agent,  sent 
to  Bourbon  a  A/.  Tulosue  to  make  the  necessary 
arrangements,  and  accordingly  six  vessels  were  consigned 
to  UAram  with  sugar — the  Casti,  the  Palladium,  the 
Samuel,  the  Picard,  the  Mousse  de  Nantes,  and  the 
Esther;  in  two  of  these,  the  Palladium  and  the  Samuel, 
the  defendant  had  a  third  share  as  partner,  in  the  other 
four  he  acted  only  as  agent  to  the  plaintiffs.  Part  of 
the  proceeds  of  these  cargoes  was  expended  in  the  pur- 
chase from  time  to  time  of  return  cargoea  The  plain- 
tiffs, dissatisfied  with  the  accounts  rendered  hyUAram, 
sent  the  plaintiff*  Boyer  to  Sydney,  with  full  power  to 
adjust  and  settle  all  matters  between  them — and  shortly 
after  his  arrival  UAram  brought  against  him  an  action* 
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at  Common  Law  for  £8000,  in  respect  of  the  transac-         ^^^- 
tions  relating  to  these  consignments  of  sugar.     The        Boyeb 
bill  prayed  for  an  account  of  all  the  partnership  and      dabam. 
agency  dealings,  and  of  all  monies  received  by  and  dis- 
bursements and  expenses  incurred  by  the  defendant, 
with  respect  to  the  cargoes  and  return  cargoes  in  the 
bill  mentioned,  and  for  an  injunction  to  restrain  the 
defendant  "  from  further  prosecuting  the  said  action 
at  law  in  the  said  Court." 

The  defendant,  in  his  affidavit,  stated  that  he  had 
business  transactions  only  with  one  Jules  Oaultier  De 
Rontanny,  deceased  (who  was  represented  in  this  suit 
by  the  plaintiffs,  Leonard  Jules  Eugene  Moreau  and 
Auguste  Mehault  Be  Villeneuve,  his  administrators) 
and  that  the  other  plaintiffs  were  interested  in  the 
corgoes  only  as  claiming  under  De  Rontanny,  but  that 
he  recognized  De  Rontanny  alone  in  the  transactions. 
That  the  action  was  brought  by  him  in  respect  of  his 
agency  only,  and  not  in  respect  of  any  claim  he  might 
have  as  partner ;  that  the  accounts  were  not  compli- 
cated or  difficult,  and  that  the  points  raised  by  the 
plaintiffs*  bill  were  all  raised  in  the  Common  Law 
pleadings,  and  could  be  fully  dealt  with  in  the  said 
action.  That  in  his  agency  accounts  there  were  no 
cross  demands  or  mutual  or  complex  accounts;  and  that 
the  estate  of  De  Rontanny  was  indebted  to  him  in 
respect  of  his  interest  in  the  cargoes. 

The  Attoimey  General  and  Milford  for  the  plaintiff. 
With  respect  to  two  of  the  cargoes  D*Aram  was  joint 
owner,  and  therefore  the  Court  of  Common  Law  cannot 
take  the  accounts  of  the  whole  transactions ;  and  it 
would  be  inequitable  to  take  the  agency  accounts  only, 
to  the  exclusion  of  the  partnership  accounts,  and  to 
levy  upon  Boyer  for  the  whole  of  the  agency  charges. 
The  accounts  of  these  transactions  are  all  lumped 
together  instead  of  being  kept  separate.  Even  in  the 
agency  accounts  there  are  charges  for  rebate  and  com- 
mission which  a  Court  of  Equity  can  alone  satisfactorily 
investigate,  as  it  exercises  a  strict  supervision  over 
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__1863.  agency  transactions.  In  this  Court  an  agent  is  not 
BoTEB  allowed  to  make  any  profit  beyond  what  is  agreed  upon, 
D*^AM.  ^^^  must  shew  the  utmost  good  faith  and  candour 
towards  his  principal.  He  will  not  be  allowed  to  set  up 
a  usage  to  make  an  unjust  profit  for  himself.  Although 
a  Court  of  Common  Law  has  power  to  take  accounts, 
yet  if  a  Court  of  Equity  can  take  the  accounts  better, 
it  will  restrain  the  action.  At  Common  Law  there  must 
be  distinct  cross  actions  for  each  one  of  the  shipments, 
and  Equity  will  interfere  to  prevent  multiplicity  of  suits. 
This  suit,  as  it  embraces  the  partnership  transactions, 
must  go  on  ;  and  unless  the  action  be  restrained,  there 
will  be  two  actions  for  the  same  purpose,  Crocldey 
V.  European  and  American  Steam  Company  (a), 
South  Eastern  Railway  Company  v.  Brogden  (6),  Taff 
Vale  Railway  Company  v.  Niaxm  (c),  North  Eastern 
Railway  Company  v.  Martin  (d), 

Gordon  for  the  defendant.  Where  the  Courts  of 
Common  Law  have  been  first  set  in  motion  the  Court  of 
Equity  will  not  interfere,  on  the  ground  that  the 
accounts  are  complicated.  The  Court  will  not  interfere 
where  the  partnership  transactions  are  not  co-extensive 
with  those  of  the  agency.  De  Rontanny  admitted  into 
partnership  with  himself  in  these  transactions  the  other 
plaintiffs,  and  appointed  UAram  the  agent  here  for 
himself  and  his  partners.  As  regards  them,  therefore, 
UAram  was  agent  only,  and  should  not  be  mixed  up  in 
this  suit  with  the  adjustment  of  their  accounts.  UAram 
brings  his  action  at  Common  Law  only  for  his  agency 
accounts,  against  one  of  his  principals  who  has  been 
sent  here  to  investigate  the  accounts.  The  partnership 
accounts  between  UAram  and  the  representatives  of 
De  Rontanny y  as  to  the  two  cargoes,  can  still  be  taken 
in  Equity.  The  questions  of  rebate  and  commission 
can  be,  and  have  frequently  been,  decided  by  a  jury. 

April  9.  The  Primary  Judge  did  not  call  upon  counsel  in 

reply,  and  gave  judgment  as  follows  : — 

(a)  6  Jar.  N.S.  1190.  (6)  9  M.  &  G.  8. 

(c)  1  H.  L.  C.  111.  (rf)  2  Phil.  758. 


CASES  IN  EQUITY. 


77 


I  think  an  injunction  ought  to  go  to  restrain  this 
action,  which  is  brought  for  commission  as  agent  in 
respect  of  six  cargoes  of  sugar  against  the  parties 
interested  as  partners  in  them.  In  two  of  these  cargoes 
D'Arara  is  himself  a  partner,  and  the  action  could  not 
proceed  with  respect  to  them.  Moreover,  the  partnership 
accounts  ought  first  to  be  taken  before  it  can  be  ascer- 
tained how  much  is  owing  on  the  agency  accounts.  I 
say  nothing  of  the  frame  of  this  bill,  whether  or  not  the 
partnership  accounts  ought  to  be  confined  to  the  two 
cargoes  in  which  D'Aravi  is  interested. 


1863. 


BOYEB 
V. 

D*Aram. 


On  this  day  the  minutes  of  the  order  for  the  injunction 
were  spoken  to. 

The  prayer  of  the  bill  was  to  restrain  the  defendant 
from  further  prosecuting  the  said  action  at  law. 

The  notice  of  motion  asked  for  an  injunction  to 
restrain  the  said  action  at  Common  Law,  and  all  other 
actions  in  respect  of  the  matters  in  the  bill  mentioned. 

In  settling  the  minutes  of  the  order,  the  defendant 
contended  that  it  should  be  in  the  words  of  the  prayer 
of  the  bill. 

The  Attorney -General  and  Milford  for  the  plaintiffs. 
It  was  argued  by  us  at  the  hearing  that  the  injunction 
ought  to  go,  not  only  because  D'Arani  was  joint  owner 
of  some  of  the  cargoes,  but  because  the  accounts  were 
complicated,  and  there  was  fraud  in  the  charge  for 
rebate.  [By  the  Court.  The  ground  of  my  judgment 
was,  that  the  action  included  partnership  transactions ; 
that,  in  my  opinion,  was  suflScient,  and  I  said  nothing  as 
to  the  other  grounds.]  Taking  the  accounts  of  D'Aramas 
agent  would  not  adjust  the  accounts  between  him  and 
the  representatives  of  De  Rontanvy,  as  there  would  still 
remain  the  accounts  between  them  as  partners.  Boyer, 
the  defendant  at  Common  Law,  is  agent  for  all  the 
parties,  and  the  commission  must  be  found  in  a  lump 
sum.  How  is  that  to  be  apportioned  ?  Even  if  there 
were  a  separate  action  for  each  shipment,  there  would 
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^^^'  still  be  required  a  suit  in  Equity  to  ascertain  how  much 
BoYER  each  principal  ought  to  contribute.  All  the  shipments 
D'Aram.  were  one  transaction.  The  injunction  is  granted  in  the 
terms  of  the  notice  of  motion,  not  of  the  prayer.  It  is 
too  late  now  for  the  defendant  to  avail  himself  of  the 
discrepancy  between  them.  In  suitsfor  Waste  the  prayer 
is  to  restrain  the  defendant  alone,  and  so  the  notice  of 
motion  ;  but  the  order  for  the  injunction  is  to  restrain 
the  defendants,  his  servants,  agents,  &c.  Here  the 
frame  of  the  bill,  and  the  arguments  which  were  used 
at  the  hearing,  shew  that  an  injunction  should  go  to 
restrain  all  actions  relating  to  the  subject  matters  in  the 
bill  or  any  of  them.  The  learned  counsel  cited  in  ad- 
dition to  theformercausesthatof  PAiMtpsv.PAiWip8(a). 

Gordon  for  the  defendant.  The  notice  of  motion  does 
not  go  beyond  the  prayer,  it  is  to  restrain  all  actions  in 
respect  of  the  matters  in  the  bill, but  does  not  add  "or 
any  of  them."  The  judgment,  resting  only  on  the 
ground  of  the  partnership,  does  not  prevent  us  from 
suing  on  the  agency  account,  in  re^spect  of  the  four 
cargoes  in  which  UAraTYi  is  not  interested.  The  com- 
plication of  accounts  is  denied, and  the  question  of  fraud 
in  the  charges  of  rebate  can  be  dealt  with  by  a  jury. 
It  rests  upon  mercantile  usage ;  and  if  that  usage  be 
unlawful  a  jury  can  eliminate  the  charges  from  his 
accounts. 

Mil  ford  in  reply.  This  bill  is  drawn  with  reference 
to  the  complication  of  accounts  principally.  There 
were  return  cargoes,  some  authorized  by  De  Rontanny 
and  some  not  so  authorized.  By  granting  this  injunction 
the  Court  will  prevent  a  multiplicity  of  actions. 

The  Primary  Judge.  This  bill  must  be  considered 
as  framed,  to  restrain  proceedings  at  Common  Law  in 
respect  of  agency  matters,  on  the  ground  that  the  de- 
fendant is  a  partner  in  some  of  the  transactions, and  that 
the  accounts  are  complicated.    It  is  clear  to  me  that  the 

(a)  9  Ha.  471. 
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accounts  are  complicated.     Moreover,  after  the  agency         ^^3* 
accounts  have  been  taken,  it  will  still  be  necessary  to        Boykr 
go  into  Equity  to  ascertain  the  amount  each  party  is      d*Aram. 
to  contribute.     The  accounts  can  .certainly  be  taken 
better  in  a  Court  of  Equity.     Looking  at  the  bill, 
prayer,  and  notice  of  motion,  I  think  I  can  grant  an 
injunction  against  any  action  being  brought  in  respect 
of  any  of  the  matters  in  the  bill.     The  prayer  for  fur- 
ther relief  refers  to  all  the  preceding  prayer,  and  by  it 
I  can  extend  tl^e  terms  of  the  prayer  for  the  injunction. 


Keogh  against  Glass.  October  13. 

rpmS  was  a  motion  for  an  injunction  to  restrain  the  Injunction 
■*"     defendant,  Hugh  Giass,  from  continuing  proceed-  ^rou^ndthat^^ 
ings  in  this  Court  in  its  insolvency  jurisdiction  against  theconflicting 
the  plaintiff,  for  the  purpose  of  obtaining  the  seques-  rested  only  on 
tration  of  the  plaintiff's  estate.  ^^  o»th  of 

The  bill  was  filed  by  Denis  ratrick  Keogh  against  against  the 
Hugh  Glass  and  George  Holmes,  under  the  following  ^|'^  ^^  '^® 
circumstances  as  set  forth  in  the  plaintiff's  bill  and 
affidavits. 

In  the  year  1858  the  plaintiff  and  defendants  pur- 
chased all  the  assets,  stock,  and  property  of  the  firm 
of  Connor  Phelan  and  company  for  the  sum  of  £40,000, 
and  undertook  all  the  liabilities  of  the  firm,  which  was 
to  be  carried  on  under  the  direotionoi  Patrick  Phelan, 
and  the  supervision  of  the  defendant  Glass,  The 
liabilities  were  estimated  at  £34,000,  and  the  assets  at 
£77,000.  The  sum  of  £40,000  was  raised  from  the 
English  and  Scottish  Bank  at  Melbourne,  by  four  pro- 
missory notes  of  £  1 1 ,000  each,  signed  by  the  plaintiff 
and  defendants.  An  action  was  brought  against  the 
firm  of  Connor  Plielan  and  company,  and  a  judgment 
obtained  for  £40,000.  When  the  execution  was  levied 
the  defendant  Glass  purchased  the  assets.  In  the 
year  1860,  the  defendant  Glass  informed  the  plaintiff 
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^0^-  that  his  share  of  the  loss  sustained  in  realizing  the 
Keooh  estate  of  the  firm  was  £5,000.  And  judgment  was 
Glass  entered  up  for  that  same  against  the  plaintiff.  The 
plaintiff  desired  to  refer  the  matter  to  arbitration,  but 
it  failed  owing  to  the  defendant  insisting  upon  his 
right  to  know  the  name  of  the  umpire  to  be  selected 
by  the  arbitrators.  The  plaintiff  then  demanded  an 
account  from  the  defendant  Gla^s,  which  was  refused, 
and  on  the  repeated  assurance  of  Glass  that  £5,000 
was  the  true  amount  of  the  plaintiffs  share  of  his 
losses,  the  plaintiff,  and  on  Glass  threatening  to  make 
the  plaintiff  insolvent  if  he  did  not  pay  that  amount, 
gave  promissory  notes  for  the  amount  claimed,  and  a 
mortgage  over  his  station  at  Quat  Quatta  as  a  further 
security.  The  bills  were  dishonored  at  maturity, 
whereupon  Glass  entered  into  possession  of  the  mort- 
gaged premises,  and  obtained  a  rule  nisi  in  in.solvency 
for  the  sequestration  of  the  plaintiff's  estate.  The 
plaintiff  alleged  that  he  had  given  the  promissory 
notes  and  mortgage  on  the  faith  of  Glass  statements 
alone,  and  that  he  had  subsequently  ascertained 
through  his  solicitor  certain  facts  which  showed  him 
that  that  statement  was  incorrect,  and  that  there  was 
property  of  Connor  Phelan  and  Company  at  present 
unrealized,  which  would  more  than  cover  the  present 
deficit. 

The  affidavit  of  the  plaintiff's  solicitor  confirmed  the 
statement  of  the  plaintiffs  recent  knowledge  of  the 
way  in  which  the  estate  had  been  managed  and  the 
assets  realized. 

The  defendant  in  his  affidavit  stated  that  all  the 
promissory  notes  given  to  the  bank  had  been  retired 
by  him,  and  the  securities  taken  from  the  Bank. 
That  all  the  assets  which  had  been  realized  had  been 
applied  to  the  liquidation  of  the  amount  due.  That 
the  assets  of  the  firm,  which  had  been  purchased 
by  him  under  the  sheriff's  execution,  were  purchased 
for  the  benefit  of  the  plaintiff  and  Holmes;  and 
that  the  rest  of  the  property  had  not  yet  been 
realized,  in  consequence  of  its  depreciation  in  value. 
That  the  plaintiff  himself  after  much  deliberation 
had    offered    to    pay    the    sum    of    £5,000    as    his 
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share  of  the  losses  incurred,  in  consideration  of  his  being        18^- 
released  from  all  liability^in  reference  to  the  affairs  of       Ksooh 
the  firm,  and  that  accordingly  a  deed  of  release  had        glass 
been  executed,  and  promissory  notes  and  a  mortgage 
given  for  the  £6,000.    That  the  reason  the  defendant 
consented  to  release  him  for  so  small  a  sum  was,  that  he 
threatened  to  surrender  his  estate  in  insolvency ;  that 
the  books  of  the  firm  were  open  to  the  plaintiff's  in- 
spection, and  that  he  had  received  full  and  repeated  ex- 
planations of  all  their  affairs. 

There  was  also  evidence  to  show  that  a  rule  nisi  in 
insolvency  had  been  obtained  in  the  j'ear  1861,  for  the 
sequestration  of  the  plaintiff's  estate,  and  an  order  sub- 
sequently ma.de  that  his  estate  should  be  released  from 
sequestration  on  payment  of  the  costs  and  commission 
of  the  official  assignee,  and  that  those  costs  and  com- 
mission had  never  been  paid. 

Oordon  for  the  plaintiff.  Glaas  represented  that 
KeogKa  share  in  the  loss  incurred  was  £5,000,  and  no  ac- 
counts were  rendered,  as  Keogh  trusted  the  statement 
given.  He  has  since  discovered  that  this  statement  was 
not  true,  that  all  the  assets  have  not  been  realized,  some 
of  the  more  valuable  still  remaining  unsold,  and  until 
these  have  been  realized  the  amount  of  the  loss  cannot 
be  ascertained.  It  may  turn  out  that  no  loss  whatever 
was  sustained.  The  promissory  notes  and  'mortgage 
were  given  on  the  understanding  that  £5,000  properly 
represented  the  amount  for  which  Keogh  was  liable. 
Glass  was  acting  manager  in  the  affairs  of  Connor 
Phdan  and  Company,  and  wa.s  bound  to  state  every- 
thing fully  and  truly  to  Keogh.  At  the  time  of  the 
action  at  law  Keogh  did  not  know  the  facts  of  the  case, 
and  believing  the  statement  of  Glass  to  be  true,  he 
allowed  judgment  to  be  entered  up  against  him ;  AtU 
wood  v»  Banks  (a). 

Mil  ford  for  defendant.  The  former  official  assignee  of 
the  plaintiff's  estate  is  the  proper  person  to  seek  for  an 

(a)  2  Beav.  102. 
F— 2 
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it^63.  account  of  these  transactions,  for  the  rule  nisi  has  never 
Keooh  been  dismissed,as  the  conditions  of  dismissal  have  never 
Glass.  ^^^^  fulfilled.  A  rule  nisi  in  insolvency  is  different  from 
an  ordinary  rule  nisi,  which  falls  to  the  ground  if  not 
made  absolute.  In  insolvency,  it  remains  good  until 
dismissed  or  made  absolute.  There  is  no  mention  of  the 
release  in  the  bill  or  the  prayer.  A  plea  of  release  would 
be  a  complete  answer  to  the  whole  bilL  The  plaintiff 
would  have  to  amend  his  bill,  and  allege  fraud  to  set  it 
aside.  When  coming  for  an  injunction,  the  plaintiff 
ought  to  set  forth  all  the  facts  of  the  case.  The  Court 
would  deal  with  a  release,  as  implying  deliberation  and 
care,  differently  from  a  promissory  note  or  even  a  mort- 
gage. Glass  calculated  that  the  assets,  when  realized, 
would  cover  about  £7,000,  and  that  the  loss  above  that 
would  be  about  £6,000;  he  therefore  accepted  from 
Keogh  £5,000,  and  took  the  assets  to  cover  the  residue. 
The  plaintiff  has  been  guilty  of  laches  in  not  having 
sought  earlier  to  open  up  the  accounts.  There  are  no 
circumstances  stated  as  showing  fraud ;  a  mere  alle- 
gation is  not  sufficient ;  Gilbert  v.  Lewis  (a),  FvMer  v. 
Taylor  (6). 

Gordon  in  reply.  This  is  a  motion  for  injunction  on 
due  notice.  It  is  only  in  ex  parte  injunctions  that  the 
Court  requires  the  plaintiff  to  state  all  material  facts. 
The  release  forms  only  a  part  of  this  transaction ;  the 
consideration  for  executing  it  was  the  same,  and  subject 
to  the  same  objection  of  fraudasforgivingthe  promissory 
notes  and  the  mortgage.  The  defendant  has  instituted 
proceedings  to  make  the  plaintiff  insolvent ;  and  if  he 
has  power  to  do  so,  the  plaintiff  must  have  sufficient 
interest  in  his  property  to  come  to  the  Court  to  prevent 
a  wrong  done  to  him.  If  plaintiff  be  made  insolvent,  and 
then  on  taking  these  accounts  and  realizing  the  unsold 
assets  it  should  turn  out  that  no  loss  at  all  had  been 
sustained,  a  very  great  wrong  would  have  been  perpe- 
trated, for  it  is  only  on  the  supposition  of  this  loss  that 
the  defendant  claims  to  make  the  plaintiff  insolvent 

(a)  32  L. J.  Ch.  352.  (6)  32  L.J.  Ch.  376. 
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His  Honor  gave  judgment  in  this  case  as  follows: —         1S63. 

Taking  the  plaintiffs  statement  in  the  bill  to  be  true,  Keogh 
it  amounts  to  this,  that  Keogh,  Holmes,  and  Oldsa  glass 
became  trustees  to  realize  the  assets  of  Pkelan  and  Go. 
under  the  special  supervision  of  Glass.  That  in  1860 
they  were  dissatisfied  with  what  had  been  done  par- 
ticularly as  to  the  supervision  of  Glass ;  that  there- 
upon an  action  was  brought  by  the  trustees  against 
Phelan  and  Co.,  judgment  obtained,  execution  taken 
out,  and  the  assets  bought  by  Glass  for  a  very  small 
sum.  In  the  18th  paragraph  of  the  bill,  the  plaintiff 
states  that,  on  1st  December,  1860,  Giass  informed  him 
that  he  had  sustained  considerable  loss  in  the  manage- 
ment of  the  estate,  and  claimed  from  Keogh  £5,000  for 
his  share  of  that  loss  ;  that  he  brought  an  action  for  the 
amount  of  the  loss,  laying  the  damages  at  £6,600,  or 
thereabouts,  and  recovered  that  amount ;  that,  subse- 
quently, it  was  negotiated  between  the  parties  that  the 
amount  due  should  be  left  to  arbitration,  but,  this 
having  failed,  it  was  agreed  that  Keogh  should  give  a 
mortgage  for  £5,000,  and  bills  of  exchange  to  that 
amount  in  settlement  of  Glasses  claim  on  him.  The  19th 
and  20th  paragraphs  of  the  bill  state  that  Keogh  on 
several  occasions  asked  for  an  account  from  the  de- 
fendant, which  he  could  not  obtain,  and  was  threatened 
with  execution  on  the  judgment,  and  with  being  made 
insolvent,  and  he  alleges  his  ignorance  of  the  state  of 
affairs. 

If  the  facts  were  as  the  plaintiff  alleges,  this  would 
certainly  be  a  case  for  an  injunction  to  prevent  any  pro- 
ceedings on  the  securities ;  but  let  us  see  what  the  de- 
fendant says  on  oath,  and  the  plaintiffs  case  is  only 
proved  by  his  own  evidence,  also  on  oath.  First,  the 
defendant  says  he  never  undertook  the  supervision  of 
the  business  of  Phelan  and  Co.,  when  he,  Keogh,  and 
Holmes  became  trustees,  that  he  took  up  the  bills  given 
by  the  trustees  and  applied  the  assets  realized  in  part 
payment  of  them ;  that  the  assets  were  bought,  not  for 
his  benefit,  but  for  the  benefit  of  those  interested  under 
the  deed  of  assignment  of  the  estate  of  Phelan  and  Co. 
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^863.         That  an  offer  to  pay  the  £5,000  as  a  lump  sum  was 

Kbooh  made  by  the  plaintiff  and  accepted  by  the  defendant. 
Glass.  ^^^  ^^  carried  out  by  erasing  the  plaintiff's  name  from 
the  notes  given  by  the  trustees,  and  by  releases  being 
given  to  him — he  on  his  part  giving  the  securities 
agreed  on.  The  defendant  denies  that  the  plaintiff  ever 
asked  for  an  account,  and  that  the  only  pressure  used 
was  a  threat  of  execution  on  the  judgment.  That  the 
defendant  from  time  to  time  explained  the  affairs  to  the 
plaintiff,  with  which  he  was  perfectly  familiar,  and  the 
books  were  open  to  his  inspection,  and  that  up  to  the 
bills  becomingdue  the  plaintiffnever  expressed  dissatis- 
faction. That  there  are  some  outstanding  assets,  but 
that  the  defendant  and  Holmes  will  be  losers  to  the 
amount  of  £11,000  each. 

This  statement  of  the  defendant,  of  course,  greatly 
altei*s  the  case.  It  is  for  the  plaintiff  to  establish  his 
case  clearly,  and  there  is  little  or  no  evidence  to  support 
it  except  his  own  statement. 

The  three  trustees  were  on  even  footing  originally, 
though  it  appears  that  the  defendant  was  the  one  who 
€U!ted,  the  plaintiff  not  being  in  Melbourne.  That  the 
defendant  never  refused  accounts,  that  the  plaintiff  had 
access  to  the  books  of  account,  that  accounts  were  never 
refused,  that  the  plaintiff  was  well  acquainted  with  the 
affairs,  that  the  arrangement  was  never  found  fault  with 
till  the  action  on  the  bills  given  by  the  plaintiff  was 
commenced.  That  in  July,  1861,  the  whole  matter  was 
arranged,  after  an  action  had  been  brought  by  the  de- 
fendant against  the  plaintiff,  and  the  dispute  had  been 
proposed  to  be  left  to  arbitration.  That  the  arrange- 
ment was  carried  out  in  the  most  complete  and  solemn 
manner. 

If  all  this  is  true,  and  as  against  the  plaintiff  on  this 
application  it  must  be  taken  to  be  true,  as  there  is  only 
the  plaintiff's  affidavit  against  the  defendant's,  no  in- 
junction can  go.  No  arrangement  could  ever  have  been 
madeaccordingto  thedefendant's  statement  with  greater 
deliberation,  or  with  a  greater  degree  of  knowledge,  or 
means  of  acquiring  knowledge  by  both  parties.    It  was. 
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open  to  the  plaintiff  to  have  supported  his  application  _ 
for  the  injunction  by  evidence  corroborating  his  state-  .  Ebogh 
ment,  but  he  has  failed  to  do  so,  except  by  an  unsatis-  q^ss. 
factory  affidavit  of  his  attorney,  Mr.  MUler,  who  states 
that  the  plaintiff  was  ignorant  of  some  facts,  when  con- 
sulting him,  and  which  he  has  now  become  acquainted 
with.  It  does  not  appear  that  this  gentleman  knew  any- 
thing of  the  matter  whilst  the  negotiations  for  the 
arrangements  were  in  progress,  or  at  the  time  it  was 
entered  into ;  but  can  have  gathered  his  belief  of  the 
ignorance  of  the  plaintiff  only  from  what  he  has  been 
told  by  the  plaintiff  himself.  This,  therefore,  amounts 
to  nothing  more  than  the  plaintiff^s  own  statement,  and 
does  not  at  all  negative  the  means  of  knowledge  which, 
according  to  the  defendant,  the  plaintiff  always  had. 

It  does  not  appear  to  me  that  I  can  make  any  order 
which  would  not  injure  the  defendant,  in  case  he  should 
ultimately  prove  to  be  in  the  right,  if  I  should  by  it  pre- 
vent his  exercising  his  legal  powers.  I  must  therefore 
refuse  the  motion,  with  costs. 


WaTKINS  against  LeSTRANGE.  November  6. 

rpHESE  were  exceptions  to  the  Master's  Report,  dis-  Huaband  of 
-*■     allowing  a  purchase  by  J.  E.  Mills,  the  husband  Si^we^d  ST* 
of  the  receiver  appointed  over  the  lands  sold.  purchase 

This  was  an  administration  suit  in  which  the  widow  which  re-^^^^ 
and  cwiministratrix  of  the  intestate  had  been  appointed  *^V^?^  fP' 
receiver  over  the  realty,  which  consisted,  among  other 
things,  of  an  inn  or  public-house  at  Mudgee,  of  which 
J.  E.  MUls,  the  purchaser,  had  for  some  years  been 
tenant.  Since  her  appointment  the  receiver  had  married 
him,  and  they  continued  to  live  in  the  inn  up  to  the  time 
of  the  purchase. 

Gordon  for  the  purchaser.    No  order  is  necessary  to 
enable  MiUs  to  bid  at  the  sale ;  Equity  Rvles  (a).    He 

•  (a)  Ch.  28,  par.  46. 
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^^^  does  not  hold  any  fiduciary  position,  or  one  in  any  way 
Watkins  conflicting  with  his  right  to  purchase.  A  tenant  may 
Lestbanob.  always  purchase,  although  he  has  greater  means  of 
knowing  the  value  of  the  property  than  others.  The 
receiver  has  nothing  to  do  with  the  sale.  There  is 
nothing  to  show  that  the  property  has  been  sold  at  an 
undervalue ;  if  it  has,  the  biddings  could  be  opened  on 
an  advance;  8ugden*8  V,  &  P.  (a),  Fox  v.  Mackreth  (6). 

MUfard  for  the  defendants,  except  the  receiver  and 
her  husband.  As  husband  of  the  receiver  the  purchaser 
has  a  control  over  her  acts,  and  so  over  the  property ; 
he  is  also  liable  for  her  as  administratrix.  An  ad- 
ministrator cannot  purchase  the  assets ;  WiUiams  on 
Executors  (c). 

Owen  for  the  plaintiffs.  The  reasons  for  which  the 
Court  will  not  allow  a  receiver  to  purchase,  hold  good  in 
the  case  of  the  husband  of  a  receiver,  for  their  interests 
are  identical — he  is  little  more  than  a  purchaser  in  trust 
for  the  receiver.  The  receiver  has  power  to  let  the  land, 
and  could,  by  lowering  the  rent,  reduce  the  purchase 
money ;  Anderson  v.  Anderson  (d),  Alven  v.  Bond  {e). 

Gordon  in  reply. 

The  Primary  Judge.  Neither  a  receiver  nor  his 
agent  can  purchase  the  property  over  which  he  has  been 
appointed.  The  receiver  may  have  acquired  a  peculiar 
knowledge  of  the  property,  and  may  use  it  disadvan- 
tageously  to  his  cestuisque  trust.  H  e  is  a  trustee  for  the 
parties  to  the  suit,  to  collect  and  pay  the  rents.  I  can- 
notseeany difference  between  the  position  of  the  receiver 
.and  her  husband  in  this  respect, as  she  can  do  nothing 
without  her  husband  being  joined  with  her.  The  ex- 
ceptions must  therefore  be  overruled. 


(a)  p.  566-9,  par.  13.  (&)  1  Wh.  &  Ta.  72  e/  noUu, 

(c)  770.  (d)  9  Ir.  Eq.  E.  23. 

(e)  3  Ir.  Eq.  R.  363.  ^ 
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1863. 


T 


In  the  matter  of  the  trusts  of  the  will  of  Thomas 
Parnell,  deceased,  and  of  the  Trust  Property 
Act  of  1862. 

HIS  was  a  petition  by  TFiKiam  ParneK  and  (7AarZ6«  Direction 
Parnell,  the  surviving  trustees  and  executors  of  J^.  ^2  to  *°  ' 

the  will  of  Tkomaa  Parnell,  praying  that  his  Honor  trustees  to 

'  ^     '^     ^  ftpply  to  the 

would  be  pleased  to  give  to  the  petitioners  his  Honor's  legislature  for 

opinion  and  advice  respecting  the  management  and  ad-  ^^^^^  ^®' 
ministrationof  theseveralrunsinthepetitionmentioned,  power  given 
in  reference  to  the  question  of  the  propriety  of  the  sale  ^^i^  *  ® 
of  the  said  runs  under  the  circumstances  in  the  petition 
mentioned ;  and  in  the  event  of  his  Honors  opinion  and 
advice  being  in  favour  of  selling  the  said  runs  or  any  of 
them,  then  that  his  Honor  would  be  pleased  further  to 
give  to  the  petitioner  his  Honor's  opinion  and  advice, 
whether  the  petitioners  had  authority  to  sell  the  said 
runs  or  any  of  them ;  and  if  his  Honor  should  be  of 
opinion  that  the  petitionershad  not  such  authority,  then 
that  his  Honor  would  be  pleased  to  give  to  the  pe- 
titioners his  Honors  opinion,  advice,  and  direction, 
whether  the  petitioners  should  take  any,  and  if  any, 
what  steps — by  application  to  this  honorable  Court  or 
to  the  legislature,  or  otherwise  to  obtain  such  authority. 
The  petition  was  supported  in  the  usual  way  by 
affidavit. 

Gordon  for  the  petitioners. 

On  the  case  coming  on  to  be  heard,  his  Honor  directed 
it  to  stand  over,  in  order  that  the  petition  might  be 
served  on  the  ceatuisque  trust. 

On  this  day,  Darley  appeared  for  the  cestuiaque  trust;      j„iy  jq. 
and  no  opposition  being  raised,  his  Honor  delivered 
judgment : — 

It  appears  to  me  that  it  would  be  for  the  benefit  of 
the  ceatuisque  trust  that  this  property  should  be  sold ; 
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1S63'  but  I  do  not  see  that  it  can  be  done  without  the  assis- 
In  the  mfttter  tance  of  the  legislature.  If  the  estate  had  not  been 
T  P^NELL  ftd^^i'^istered,  a  suit  for  administration  might  have  been 
and  the  Trnat  instituted,  and  a  decree  made  for  a  sale  in  it ;  but  as  the 
^  o?Tm2.  °  estate  has  been  administered,  the  only  question  which 
could  be  brought  before  the  Court  would  be  the  due 
execution  of  the  trusts  imposed  by  the  testator,  with 
which  the  Court  could  not  interfere.  I  think,  however, 
that  the  trustee  may  fairly  expect  the  interposition  of  the 
legislature  authorising  them  to  sell.  Probably  that 
body  would  not  interfere,  if  the  circumstances  had  re- 
mained as  they  were  at  the  death  of  testator.  His 
direction  would  have  been  binding  on  all  parties ;  but 
under  the  altered  circumstances  of  the  case  it  may  be 
fairly  presumed  that  the  testator,  if  now  making  his 
will,  would  not  have  imposed  the  restrictions  he  has  im- 
posed. The  trustees  have  no  power  to  raise  money  for 
the  purpose  of  buying  any  part  of  the  runs  ;  and  it  ap- 
pears to  be  very  likely  that  the  runs  will  be  ^ery 
seriously  injured,  if  not  rendered  of  no  value,  should 
free  selectors  take  those  parts  which  are  near  the  water, 
or  which  are  otherwise  important  for  other  reasons  to 
the  beneficial  enjoyment  of  them.  I  think,  under  these 
circumstances,  that  probably  a  power  to  sell  the  runs, 
or  to  raise  money  in  some  other  way,  would  be  granted 
by  the  legislature  ;  at  all  events,  I  am  of  opinion  that 
the  trustees  should  have  an  opportunity  of  applying 
without  risk  of  being  held  responsible  for  an  improper 
or  excessive  execution  of  the  trusts  of  the  testator's  will, 
and  I  will  give  my  advice  and  opinion  accordingly, 
which  will  have  the  effect  of  protecting  them. 

The  order  made  in  the  petition  was  as  follows : — His 
Honor  is  of  opinion  that  it  is  advisable,  and  for  the 
interests  of  all  parties  concerned,  that  a  sale  should  be 
made  of  the  several  runs  in  the  said  petition  mentioned, 
if  the  said  William  Pai'ndl  and  Charles  PameU^  the 
surviving  trusteesof  the  will  of  the  said2%ot>ia«PameU, 
deceased,  had  sufficient  powers  under  the  said  will  to 
effect  such  sale  ;  and  his  Honor  being  of  opinion  that 
the  said  will  did  not  contain  sufficient  power  to  enaUe 
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them  to  effect  such  sale,  he  advises  that  an  application         ^863. 
should  be  made  to  the  legislature  for  a  private  act  to  in  the  matter 
enable  the  said  trustees  to  sell  the  said  several  runs,  and   rp  pj^i^j^^j^ 
io  do  all  necessary  and  proper  acts  for  effecting  such  and  the  Trust 
sale,  and  to  invest  the  proceeds  upon  such  of  the  trusts     ^^]M2.  ^ 
of  the  will  of  the  said  Thomas  PameU,  deceased,  as  are 
still  subsisting  and  capable  of  taking  effect,  or  as  neax 
thereto  as  the  nature  of  the  circumstances  may  allow,  or 
the  le^slature  may  direct. 


or 


In  the  matter  of  the  trusts  of  the  will  of  Henry    October  30. 
Osborne,  and  of  the  Act  26  Vic,  No.  12. 

PT^HIS  was  a  petition  by  the  trustees  of  the  will  of  Opinion  of 

Henry  Osborne  for  the  advice  of  the  Court,  under  26  ^10.^0! 

the  section  of  the  Act  26  Vic,  No.  12.  ^^'y^Joi 

The  testator,  by  his  will,  devised  certain  lands  to  his  trnstees  to 

trustees  upon  trust,  to  lease  the  lands  or  such  parts  of  J^^JJJm  ^e 

them,  as  they  might  deem  advisable,  for  any  term  or  for  breaking 

terms  of  years  not  exceeding  twenty-one  years,  as  well  ^^,^of^ 

for  the  purposes  of  mining  for  coal  or  other  minerals  as  ^^ota  and 

for  farming  or  other  purposes — with  full  power,  never-  judge^re- 

theless,  if  the  trustees  should  think  fit,  instead  of  leasing  ^^j^  ^7  *h« 
'  '  ^  act  to  give 

the  same,  to  carry  on  and  conduct  mining  operations  on  advice  on 
the  said  lands,  and  transact  all  matters  and  things  re-  2!w"but*not 
lating  thereto,  either  alone  or  in  conjunction  with  the  to  teU  truBtee 
other  person  or  persons  interested  as  partner  or  partners  cise  a  diacre- 
therein,  with  power  to  employ  persons  with  salaries,  to  ^^^^^V 
enter  into  contracts,  leases,  and  agreements,  and  to  make 
such  engagements  respectingthe  premises  as  they  should 
think  reasonable,  and  generally  to  transact  all  matters  or 
concerns  respecting  the  matters  aforesaid,  and  to  do  or 
cause  to  be  done  all  such  acts  and  deeds  relative  thereto, 
in  such  and  the  same  manner,  to  all  intents  and  purposes, 
as  if  such  trustees  were  absolutely  entitled  to  or 
interested  in  the  premises — it  being  his  intention  to  give 
.the  trustees  full  discretionary  power  and  authority  to 
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^^^'  act  therein,  as  to  them  should  seem  most  cidvantageons, 
In  the  matter  and  most  for  the  benefit  of  the  persons  interested  under 
H.  Osborne    ^^^  trusts. 

and  of  the  The  testator  devised  and  bequeathed  all  his  residuary 
No.  12.  '  real  and  personal  property,  to  his  trustees  upon  trust, 
to  sell  his  residuary  real  estate  and  so  much  of  his 
residuary  personal  estate  as  should  be  of  a  saleable 
nature,  and  to  dispose  of  the  net  moneys  after  payment 
thereout  of  the  legacies  given  by  his  will,  and  his  just 
debts,  &c.,  funeral  and  testamentary  expenses,  according 
to  certain  trusts ;  and  the  testator  gave  to  the  trustees 
discretionary  authority  to  postpone,  for  such  period  as 
they  should  deem  expedient,  not  being  later  than  the 
attainment  by  hisyoungestchild  of  her  twenty-first  year, 
the  sale  or  getting  in  of  any  part  of  his  real  and  personal 
estate,  and  also  to  let  from  year  to  year,  or  for  any  term 
not  exceeding  seven  years,  and  to  manage  at  their  dis- 
cretion, the  unsold  real  estate,  and  also  to  carry  on  and 
manage  the  stations,  runs,  and  other  unsold  personal 
estate,  and  the  testator  declared  that  from  the  time  of 
his  decease  the  unsold  and  outstanding  residuary  real 
and  personal  estate  should,  for  the  purposes  of  enjoy- 
ment and  transmission,  be  considered  as  converted  in 
equity. 

On  the  land  devised  were  some  valuable  mines,  and 
the  trusteesconsidereditcwivantageoustothe  estate  that 
they  should  be  worked,  but  they  had  no  capital  for  the 
purpose  and  desired  to  raise  it  by  mortgaging  a  portion 
of  the  lands.  A  part  also  of  the  debts  and  legacies 
remained  still  unsatisfied,  and  the  executors  desired  to 
raise  a  sufficient  sum  by  mortgaging  the  residuary  real 
and  personal  estate. 

The  petition  prayed  for  the  opinion  and  advice  of  the 
Court  as  to  these  two  matters. 

Oordon  for  petitioner. 

His  Honor  gave  judgment  in  this  case  as  follows  :— 
It  is  very  difficult  to  discover  from  the  reported  de- 
cisions in  the  English  Courts  what  is  the  construction 
put  upon  the  30th  section  of  the  22nd  and  23rd  Vic, 
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c.  35,  which  is  the  same  as  the  Act  of  Parliament,  26         ^^^' 
Vic,  No.  12,  sect.  30,  passed  in  this  colony,  by  which  a  In  the  matter 
trustee  is  at  liberty  to  apply  to  a  Judge  for  his  opinion,    -j^  Osborne 
advice   or  direction  on  any  question  respecting  the    .*"^2?^J^^® 
management  or  administration  of  the  trust  property.         No.  12. 

It  jippears  to  have  been  decided  in  Re  Barrington's 
Settlement  (a),  that  a  Judge  will  not  give  an  opinion 
on  a  matter  of  detail  over  which  the  Court  on  a  peti- 
tion could  have  no  control. 

It  appears  also  from  the  case  of  Hooper's  Will  (6), 
which  is  very  badly  reported,  and  which,  as  reported,  I 
do  not  think  will  be  followed,  that  the  Judge  will  not 
determine  questions  of  construction,  but  will  give  an 
opinion  on  matters  of  discretion.  In  Simpson's  Trusts 
(c),  the  Judge  stated  his  opinion  as  to  whether  the  trus- 
tees would  be  justified  in  investing  the  trust  fund  on 
certain  securities.  In  Re  Sjnller  (d\  the  Judge  gave 
his  opinion  as  to  what  the  trustees  ought  to  do  with 
the  income  of  property  settled  to  the  separate  use  of  a 
married  woman  who  had  become  lunatic. 

It  appears  to  me  that  the  Act  requires  the  Judge  to 
give  his  advice  on  questions  of  law,  so  as  to  guide  the 
trustee — to  tell  him  what  is  lawful  for  him  to  do,  not 
to  tell  him  how  he  is  to  exercise  a  discretion  if  he  has 
one  given  to  him,  for  if  the  Judge  should  do  so,  he,  as 
Sir  r.  Plomer  said,  in  the  case  of  Pinte  v.De  Thinsey 
(e\  would  be  making  a  will  for  the  testator.  The 
testator  having  given  a  discretion  to  some  particular 
individual,  in  whom  he  has  confidence  both  as  to  his 
abilities  and  honesty,  it  is  not  for  the  Judge  or  any 
other  person  to  act  in  his  place. 

In  the  present  case  I  am  asked  to  give  my  opinion 
and  advice  on  the  question  whether  it  will  be  advisable 
and  proper  for  the  trustees  of  the  will  of  the  late 
Henry  Osborne  to  raise,  by  mortgage  of  certain  lands 
or  some  parts  thereof,  money  necessary  for  carrying  on 
and  conducting  mining  operations  on  those  lands. 

(a)  29  Law  J.  Chan.,  807.  (6)  7  Jur.  N.S.  695. 

(c)  1  Ja.  &  Hem.  89.  (rf)  2  L.T.N.S.  71. 

(6)  2  Madd.  157. 
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^^^'  The  will  gives  the  trustees  a  discretionary  power  to 

In  the  matter  do  this,  but  provides  DO  f unds  for  the  purpose.  In  my 
H  OsBOENB  ^pi'iioi^j  ^ii^^i^rthosecircumstances, the  testator hasgiven 
and  of  the  the  trustees  an  implied  power  to  raise  the  funds  neoes- 
^No.  12!***'  ^^U  f^'  ^^®  purpose  by  a  mortgage  of  the  whole  of  the 
lands  subject  to  the  trust.  All  the  lands  should  be 
mortgaged,  and  not  a  part  of  them,  unless  the  trusts  of 
the  will  are  for  the  benefit  of  all  the  cestuiaque  trusts 
equally  in  common,  for  otherwise  one  part  would  be 
burdened  for  the  benefit  of  the  other.  I  decline  to  give 
any  advice  or  opinion  as  to  whether  it  would  be  desir- 
able for  the  trustees  to  execute  this  power,  as  the  testa- 
tor has  by  his  will  given  a  discretion  to  the  trustees  to 
carry  on  the  mining  operations  or  not,  as  they  think 
advisable.  It  is  obvious  that  I  am  not  in  a  situation  to 
give  any  such  advice,  and  that  if  I  did,  and  it  was  acted 
on,  I  am  substituted  as  a  judge  of  the  propriety  of 
doing  so  instead  of  the  trustees,  in  whose  opinion  the 
testator  has  placed  his  trust.  I  may  say,  though  the 
question  is  not  expressly  put,  that  I  do  not  think  the 
words  used  by  the  testator,  "  to  carry  on  and  conduct 
mining  operations,"  includes  opening  mines,  if  there 
were  at  the  time  of  the  testator's  death  open  mines 
then  being  worked. 

A  second  question  is  put  for  my  opinion  and  advice, 
respecting  the  management  of  the  residuary  real  and 
personal  estate  of  the  testator,  as  to  the  propriety  of  the 
trustees  raising  the  amount  necessary  for  paying  off  the 
debts  and  legacies  remaining  unpaid,  by  mortgaging 
such  real  and  personal  estate. 

The  testator  has  directed  his  real  and  personal  estate 
to  be  sold,  and  that  it  is  to  be  considered  as  personal 
estate  from  the  time  of  his  death,  which  creates  a  con- 
version out  and  out.  The  testator,  however,  gives  his 
trustees  a  discretion  to  postpone  the  sale  for  such  period 
as  they  shall  think  fit — ^not  later  than  the  period  when 
his  surviving  child  should  attain  the  age  of  twenty-one. 
From  this  it  appearsto  me  that  the  testator  contemplated 
a  sale  of  his  real  and  personal  estate,  and  not  a  mortgage 
for  the  purpose  of  paying  his  debts  and  legacies.  I 
therefore  give  it  as  my  opinion  that  the  trustees  ought 
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not  to  raise  the  amotint  necessary  for  that  purpose  by  ^8^- 

mortgage ;  Devaynes  v.  Bobinaon  (a).  In  the  matter 

I  am  not  asked,  nor,  if  asked,  should  I  give  an  h.  Osborsk 

opinion  as  to  the  propriety  of  postponing  the  sale.    It  •ad  of  the 

is  a  matter  entirely  in  the  discretion  of  the  trustees.  jjo.  i^^' 

This  case  does  not  come  within  the  provisions  of  the 
14th  section  of  the  26th  Vic,  No.  12. 


In  the  matter  of  the  will  of  James  Dickson,  deceased, 
and  the  matter  of  the  Act  26  Vic,  No.  12. 

PT^HIS  was  a  petition  by  Agnes  Graham  Dickson,  the  Opinion  of 
"^      widow  and  executrix  of  the  said  James  Dickson,  26vfa  No  12 
The  will  was  as  follows : — "  I  give,  grant,  and  bequeath  thatnnderthe 
unto  my  beloved  wife,  Agnes  Graham  Dickson^  all  my  ex^iSx"*^ 
real  estate  of  whatever  nature  or  kind  for  her  sole  use  <»nWw^^. 
and  benefit,  during  her  lifetime,  and  at  her  decease  to  making  such 
be  divided  equally  between  the  children  that  are  or  ^^^^^' 
may  be  begotten  of  herself  and  me.     I  also  grant  and  mortgages  as 
bequeath  to  her,  my  said  beloved  wife,  all  my  fumi-  Jl^^esaiy  for 
ture,  plate,  horses,  carriages,  that  may  belong  to  me  at  *^*®"'  ™*1>" 
my  decease.     All  other  my  personal  estate  of  whatever  thatexecutrix 
nature  or  kind,  I  give,  grant,  and  bequeath  in  equal  ^^^  ^^ 
portions  to  my  children  now  bom,  or  that  may  here-  of  advance  for 
after  be  bom  to  me  by  my  beloved  wife,  Agnes  Graham  ^rtion^of 'the 
Dickson,  to  be  divided  on  their  reaching  the  age  of  corpus  of  his 
twenty-one  years,  or  on  their  being  married  before  that  Jhw^^  *^^ 
age." 

The  testator  was  seized  of  considerable  real  estate, 
and  possessed  of  personalty,  consisting  (among  other 
things)  of  money  advanced  upon  mortgage  of  certain 
stations  and  stock. 

The  petition  prayed  for  the  opinion,  advice,  and 
direction  of  his  Honor,  respecting  the  management  and 
administration  of  the  personal  estate  of  the  said  testator, 
in"  reference  to  the  question  of  the  propriety  of  the 

(a)  27  Law  J.,  ch.  167. 
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^^3.        petitioner  under  the  circumstances  abstaining  from  call- 
in  the  matter  ing  in  and  realizing  such  parts  of  the  said  personal 
J  Dickson    ^8^^*^^  ^^  were  invested  in  the  manner  in  the  petition 
and  of  the     mentioned,  and  also,  in  the  case  of  each  of  the  said 
No.  12.   '    several  securities,  of  making  from  time  to  time  such 
further  advances  out  of  the  personal  estate  of  the  said 
testator  as  would  be  usual  according  to  the  ordinary 
course  of  dealing  in  reference  to  such  securities.    And 
for  the  opinion,  advice,  and  direction  of  his  Honor, 
respecting  the  administration  of  the  personal  estate  of 
the  testator  in  reference  to  the  question  of  the  propriety 
of  the  petitioner,  pajdng  by  way  of  an  advance  for  any 
child  of  the  said  testator,  any  and  what  portion  of  the 
corpus  of  the  prospective  share  of  that  child  in  the  said 
personal  estate. 

Gordon  for  the  petitioner. 

The  order  in  the  petition  was  as  follows  : —  i 

His  Honor  is  of  opinion  that  it  is  competent  and  ! 

proper  for  the  said  petitioner,  as  such  executrix  as  afore-  j 

said,  to  realize  as  soon  as  conveniently  may  be  that  | 

portion  of  the  personal  estate  of  the  said  testator  in  the 
said  petition  mentioned,  as  consists  of  the  several  sums' 
of  money  advanced  to  the  several  persons,  and  secured 
by  mortgages  of  stations  and  stock  as  particularly  set 
forth  and  described  in  the  schedule  to  the  said  petition 
annexed ;  and  his  Honor  is  also  of  opinion  that  the  said 
petitioner,  as  such  executrix  as  aforesaid,  has  authority 
under  the  circumstances  in  the  said  petition  mentioned, 
for  the  purpose  of  carrying  out  such  real  ization,  to  apply 
such  other  part  of  the  personal  estate  of  the  said  testator 
as  may  be  necessary  and  proper  for  that  purpose ;  and 
his  Honor  is  further  of  opinion  that  the  said  petitioner,  I 

as  such  executrix  as  aforesaid,  has  not  authority  with-  | 

out  the  express  sanction  of  this  honorable  Court  to  pay, 
by  way  of  an  advance  for  any  child  of  the  said  testator, 
any  portion  of  the  corpus  of  the  prospective  share  of 
such  child  in  the  personal  estate  of  the  said  testator. 
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1863. 


Wise  against  HeGGARTY.  November  20. 

THIS  was  a  motion  for  a  receiver,and  an  injunction  to      Notwith- 
Y         ^  staDding  cir- 

restrain  the  defendantfromintermeddlingwiththe  cnmstances 

effects  of  a  partnership  between  the  plaintiff  and  de-  Jh^^^^CT** 
fend  ant.  Bhip  cannot 

The  suit  was  instituted  for  the  dissolution  of  the  wlttTadvan^-" 
partnership.  In  1861,  the  plaintiff  and  defendant  agreed  *ftg®  *<>  ^^^^ 
to  purchase  320  acres  of  land  near  Albury  from  Govern-  Court  will  not 
ment,  by  way  of  free  selection.    They  were  to  pay  for  it  jj*®^®'?®  ^ 
equally  between  them ;  the  expenses  up  to  the  getting  stances  arise 
in  the  first  crop  were  to  be  borne  by  the  plaintiff,  a  p^aStiffs 
moiety  of  which  was  to  be  repaid  by  the  defendant,  misconduct 
After  the  first  crop  was  got  in  each  was  to  contribute 
equally  to  the  expenses,  and  the  defendant  was  to  give 
the  labour  of  himself  and  family  to  the  cultivation  of  the 
land — the  plaintiff  finding  horses,  drays,  and  agricul- 
tural implements.     The  cultivation  of  the  land  was  to 
be  carried  on  for  five  years,  each  to  receive  an  equal 
share  of  the  profits,  and  the  partnership  was  to  continue 
for  that  time. 

The  land  was  bought,  each  party  paying  £40 ;  but 
there  wasno  particular  arrangement  as  to  paying  for  the 
remainder  of  the  purchase  money.  They  acted  up  to 
the  agreement  till  the  defendant  brought  an  accusation 
againstthe  plaintiff  of  an  attempt  to  commit  a  rape  upon 
his  wife.  The  defendant  refused  to  give  accounts  till 
the  first  crop  should  be  got  in,  and  the  plaintiff  refused 
to  advance  any  more  money,  and  threatened  to  take 
forcible  possession  of  the  land,  and  removed  horses  and 
implements  from  the  farm.  He  also  took  possession  of 
one  of  the  horses  furnished  by  him  for  the  defendant, 
whilst  the  defendant  was  riding  it, whereupon  the  plain- 
tiff was  bound  over  to  keep  the  peace  towards  the  de- 
fendant and  his  family.  The  plaintiff  also  held  the 
receipt  for  the  money  paid  to  the  Government,  and  the 
account  books  relating  to  the  land,  and  refused  to  allow 
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^^^'        the  defendant  access  to  them;  and  he  brought  an  action 
WisB        in  the  District  Court  at  Albury  to  recover  one  of  the 
Hbggarty.    ffl-rm  horses  from  the  defendant. 

Butler  for  plaintiff.  Where  the  C!ourt  sees  that  there 
must  be  a  dissolution  at  the  hearing,  it  will  grant  an  in- 
junction and  receiver  in  the  meanwhile  to  prevent 
injury  to  the  partnership  asseta  The  defendant  won't 
come  to  an  account  until  the  crops  are  reaped,  and 
evidently  wants  to  make  away  with  them.  The  plain- 
tiff always  kept  the  books,  and  the  defendant  never 
made  an  entry  in  them. 

Ocn^don  for  the  defendant.  The  plaintiff  has  done 
the  acts  which  render  the  carrying  on  of  the  partnership 
impracticable.  The  defendant  has  done  no  wrong.  He 
is  willing  to  carry  out  the  agreement  which  is  beneficial 
to  him,  and  should  not  be  turned  off  the  land  in  conse- 
quence of  the  plaintiff's  misdemeanours.  The  plaintiff 
refuses  all  access  to  the  partnership  books ;  2  LiruUey 
on  Partnership  (a),  Harrison  v.  Tenant  (6),  Fair- 
thome  V.  Weston  (c). 

Butler  in  reply.  In  the  passage  cited  from  Lindley 
(d),  the  ground  for  the  injunction  was  misconduct 
alone ;  here,  there  are  other  reasons,  and  especially  the 
risk  of  allowing  the  defendant  to  reap  the  crops.  The 
defendant  is  not  a  safe  person  to  be  allowed  to  have 
the  sole  management  of  the  partnership  property. 

The  Primary  Judge  having  recited  the  facts  of  the 
case  as  above  set  out,  continued  : — 

Under  the  circumstances  of  this  case  it  is  quite  clear 
that  the  partnership  business  cannot  be  carried  on 
between  the  parties  with  advantage  to  either  party,  and 
many  recent  cases  show  that  when  the  parties  are  so  cir- 
cumstanced, a  decree  for  a  dissolution  will  be  made ; 
and  that  if  a  dissolution  would  bedecreed  at  the  hearing, 
a  receiver  and  injunction  would  be  granted  on  motion 

(a)  p.  843.  (&)  21  Bear.  4S2,  p.  493. 

(c)  3  H.  387.  (d)  p.  843. 
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before  the  hearing.     At  the  same  time,  it  appears  that        ^^^' 
the  Court  will  not  interfere  for  the  plaintiff,  the  de-        Wise 
fendant  opposing  a  dissolution,  if  the  acts  rendering  a    heogIrtt. 
dissolution  proper  are  all  done  by  the  plaintiff,  and  the 
defendant  is  clear  of  all  blame.     It  may  be  injudicious 
for  a  defendant  to  object  under  such  circumstances,  but 
the  Court  would  not  lend  its  assistance  to  a  wrong-doer 
against  an  innocent  defendant.     The  only  matter  which 
can  be  laid  to  the  charge  of  the  defendant  in  this  case  is 
that  he  has  refused  to  give  an  account  of  his  expendi- 
ture to  the  plaintiff  till  after  the  first  crop  is  got  in,  and    • 
I  do  not  know  that  he  is  bound  to  do  so,  provided  he 
allows  the  plaintiff  full  access  to  the  accounts  kept  by 
him. 

I  therefore  am  of  opinion  that  there  is  no  ground 
shown  for  this  application,  as  it  would  only  be  granted 
if  the  defendant  were  in  fault.  It  would  be  granted,  I 
do  not  doubt,  if  such  were  the  case,  though  the  plaintiff 
would  himself  also  be  in  fault ;  but  here  I  can  see  no 
fault  in  the  defendant. 

It  is  also  to  be  considered  that  if  a  receiver  were  ap- 
pointed, he  would  have  to  act  as  manager,  get  in  the 
crop  now  in  the  ground,  and  otherwise  act  as  farmer 
without  any  money,  stock,  or  implements  of  husbandry, 
which  the  plaintiff  now  refuses  to  supply.  Under  such 
circumstances,  I  do  not  see  how  an  officer  of  the  Court 
could  act  even  if  appointed. 

On  the  whole,  I  must  refuse  this  motion,  and  with 
costs,  as  I  do  not  see  that  the  defendant  is  to  blame  in 
these  transactions. 


G— 2 
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1863. 


Novemlier  27.        In  the  matter  of  the  will  of  Crawford  Logan. 


In  the  ecclesi- 
astical juris- 
diction. 
Ex  parte 
order  for  pass- 
ing executor*! 
accounts  and 
allowing  com- 
mission res- 
cinded, as  ^ 
Court  not  in- 
formed that 
accounts  had 
been  filed 
after  proper 
time.     Cfom- 
misaion 
allowed  only 
in  ecclesiasti- 
cal jurisdic- 
tion. 


rpHIS  was  a  motion  to  set  aside  an  ex  parte  order 
made  by  his  Honor  Mr.  Justice  MUford,  allowing 
the  accounts  of  Agnes  JRobertsoUy  the  executrix  of 
Crawford  Logan,  to  be  passed,  and  granting  to  the 
executrix  a  commission  for  her  care  and  trouble  in 
collecting  the  estate  of  the  testator. 

It  appeared  that  probate  of  the  will  was  granted  on 
the  26th  day  of  March,  1860,  and  that  the  accounts 
had  not  been  filed  until  the  24th  day  of  August,  1863. 

On  the  20th  day  of  May,  1862,  the  legatees  under 
the  will  had  filed  their  bill  in  the  equitable  jurisdiction 
for  an  administration  of  the  estate ;  and  on  the  3rd  day 
of  July,  1862,  a  decree  had  been  made  for  the  usual 
administration  accounts,  and  the  executrix  had  under 
that  decree  filed  her  debtor  and  creditor  account,  in 
which  the  commission  allowed  under  the  order  appealed 
from  was  inserted. 

The  usual  notice  as  to  the  filing  of  the  accounts  in 
the  ecclesiastical  jurisdiction  and  citation  had  been 
inserted  in  the  Govemrtient  Gazette, 

Owen  for  the  legatees.  These  accounts  have  been 
filed  long  after  the  time  prescribed  by  the  Rules  (a), 
and  since  the  filing  of  a  bill  in  Equity  for  the  purpose 
of  having  these  accounts  properly  taken.  The  order 
was  obtained  ex  parte,  and  the  party  obtaining  the 
order  was  bound  to  inform  the  Court  of  all  material 
facts.  The  accounts  must  be  filed  fifteen  months  after 
the  date  of  probate.  It  is  only  on  the  passing  of  his 
accounts  at  the  proper  time  that  commission  is  allowed 
to  an  executor  by  the  Royal  Charter,  sect.  17.  Unless 
this  order  be  rescinded,  the  Master  would  be  obliged  to 
allow  the  commission  in  passing  the  accounts  before 
him,  and  to  consider  the  accounts  as  puniiia  facie 
proved,  throwing  the  burden  of  disproof  entirely  upon 
the  defendants. 

(a)  Reg.  gen.,  17  June,  1846.     Ibid,  No.  6. 
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IscMca  for  the  executrix.     As  the  order  has  been         1863. 
made  the  Court  will  not  now  disturb  it,  on  the  ground  in  the  matter 
of  irregularity  in  not  having  filed  the  accounts  in  time,     (^^awford 
The  accounts  themselves  are  not  disputed,  and  if  the       Logan. 
legatees  had  any  objection  they  should  have  made  it , 
when  cited  to  appear  at  the  time  of  making  this  order. 
The  Master  in  Equity  would  have  no  power  to  grant 
us   any   commission   unless   it   had   been   previously 
allowed  in  this  jurisdiction. 

Owen  in  reply. 

The  Primary  Judge.  Before  the  Master  in  Equity  December  4. 
can  allow  commission  to  an  executor  it  must  have  been 
first  granted  in  the  ecclesiastical  jurisdiction.  It  is  a 
matter  in  the  discretion  of  a  Judge,  and  as  such  cannot 
be  decided  by  the  Master.  The  order  was  obtained 
ex  parte,  and  all  the  facts  were  not  then  laid  before  me ; 
if  they  had  been  I  should  not  have  made  the  order. 
The  order  must  now  be  rescinded,  with  liberty  to  the 
executrix  to  apply  again ;  but  as  the  legatees  were 
cited  and  did  not  appear  at  the  time  of  making  the 
order,  each  party  must  bear  his  own  costs. 


Barry  against  Thurlow.  December  4. 

rpHIS  was  an  application  by  the  defendant  to  stay  c|^|^  ^^  ^^^^ 

•^      all  further  proceedings  in   the  suit,   under  an  Wend  of 

arrangement  between  the  plaintiff  and  defendant.  woman 

The  bill  was  filed  by  Mrs.  Barry,  a  married  woman,  hajingsepa- 
_  T>         7  7   ,  i  i?  .       1       1  "^^  estate  to 

by  Rowan  nonald,  her  next  inend,  who  was  no  party  costs  of  suit 

to  the  arrangement.  of  WlT"*'"*^ 

Gordon  for  the  applicant. 

Milford  for  the  next  friend.  The  next  friend  has  a 
vested  interest  in  the  costs,  and  the  bill  cannot  be  dis- 
missed without  his  consent.  He  is  security  for  the 
costs,  and  should  have  some  guarantee  for  the  payment 
of  the  costs  incurred  by  him. 
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^863.         i   Ooi'don  in  reply.     The  next  friend  has  no  claim  for 
Barry       his  costs  to  get  them  out  of  the  estate,  or  as  against 
Thurix)w      ^^^  defendant — he  must  look  to  the  married  woman 
and  her  husband.     He  has  no  interest  in  the  suit,  and 
.  the  bill  may  be  dismissed  at  any  time  without  con- 
sulting  him.      The   married   woman  has  a  separate 
estate,  and  can  deal  with  the  rents  and  profits. 

The  Primary  Jddge  directed  all  further  proceedings 
to  be  stayed,  on  Mrs.  Bart^y  and  her  husband  under- 
taking to  pay  to  Rowan  Ronald  all  the  costs  incurred 
by  him  in  the  suit. 


October  26, 27  TooTH  against  Macleay  (a), 

Demarrer  for  rtlHIS  was  an  appeal  from  the  decree  of  the  Primary 
Equity  to  bill  Judge,  disallowing  a  demurrer  to  the  amended 

for  specific      bill  for  want  of  Equity. 

of  contract.  There  had  been   a   demurrer  to  the  original  bill, 

26^or^7block^  which  is  reported,  infra  (6),  and  the  bill  had  been 
of  laud,  amended    by    the    insertion    of    certain    allegations 

nown  as  ^^  showing  that  the  plaintiffs  sold  all  the  property  in  their 
oyorruled,  aa  possession  in  the  Maranoa  district,  and  that  at  the 
facts  shewing  time  of  signing  the  contract  a  map  of  the  district, 
*****  P^*^"*^^  shewing  the  limits  of  the  land  sold,  was  on  the  table, 
land  in  his  and  that  in  wording  the  contract  the  parties  had 
^rSSC  reference  to  it. 

andallparties       To  this  amended  bill  the  defendants  demurred  in 
knew  what      ^^^  same  terms  as  to  the  original  bill,  and  the  demurrer 

tract  of  land    ^g^  overruled  by  the  Primary  Judffe. 
was  being  •'  ^  o 

sold.  The  arguments  used  on  both  occasions  were  in  sub- 

stance the  same. 

Broadhurat,  Q.C.,  Isaacs  and  Darley  for  the  ap- 
pellants. Cited  in  addition  to  the  cases  in  the  Court 
below,  Clayton  v.  Lord  Nugent  (c),  Orpens  Case  (d), 
Sted  V.  Lauber  (e). 

(a)  CJoram,  the  full  Court     (6)  Cases  in  Equity,  Vol.  II.,  p.  17. 
(c)  13  M.  &  W.  200-6.  id)  4  Coke's  R.,  part  8,  p.  308. 

(e)  10  A.  &  E.  57. 
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Sir  W.  Manning,  Q.C.,  Martin,  Q.C.,  Gordon  and         ^^^' 
Milford  for  the  respondents.     Cited  in  addition  to  the        Tooth 
cases  in  the  Court  below,  Munifort  v.  Oeeting  (a),     Macleay. 
PhiUips  V.  Barker  (6),  Orey  v.  Pearson  (c),  Water- 
park  V.  FenneU  (d),  Gore  v.  Langton  (e),  Goodtitle  v. 
Southern  (/). 

Broadhurst,  Q.C.,  in  reply.     Addington  v.  Can^i  (gr). 

On  this  day  judgment  was  delivered  by  December  22 

Sir  A.  Stephen,  C.J.  This  is  a  suit  by  the  vendor 
against  the  purchasers  of  sheep  and  horned  cattle,  to- 
gether with  a  tract  of  land  in  the  Maranoa  district 
(assumed  to  be  in  this  colony,  but  said  to  be  in  fact  in 
Queensland),  under  a  written  contract,  duly  signed — 
of  which  the  material  portions  are  as  follows  : — 

"  As  agents  for  Robert  Tooth,  Esquire,  we  have  this 
day  sold  to  Messrs.  Macleay  and  Taylor,  25,000  sheep 
and  3,000  head  of  cattle,  together  with  26  or  27  blocks 
of  country  in  the  Maranoa  district ;  known  as 
for  the  sum  of  twenty-eight  thousand  pounds,  on  the 
following  terms  and  conditions."  Then  comes  a  specifi- 
cation of  the  ages  of  the  sheep;  and  afterwards  there  are 
these  clauses.  "  The  delivery  of  the  stations,  with 
10,000  wethers  and  such  cattle  as  may  be  on  the 
stations,  shall  be  taken  by  the  purchasers  not  later  than 
the  1st  June ;  after  which  date,  provided  the  sheep  have 
arrived  at  the  station,  both  sheep  and  station  shall  be  at 
the  expense  and  risk  of  the  purchasers.  That  the  pur- 
chasers shall  take  delivery  of  3,000  wethers,  and  10,000 
ewes,  at  Womba,  Darling  Downs,  on  the  15th  May. 
That  1,500  head  of  the  cattle  now  sold  shall  be  delivered 
by  the  vendor  at  the  Maranoa  stations,  in  all  the  month 
of  June  ;  and,  on  arrival  at  the  said  stations,  shall  be 
taken  delivery  of  by  the  purchasers,  and  be  at  their  risk. 
That  the  remaining  1,500  head  of  cattle  shall  be  de- 
livered by  the  vendor  at  Womba,  in  all  the  month  of 

(a)  29  L.  J.  C.  P.  105.  (b)  1  Sm.  &  G.  583. 

(c)  6  H.  L.  C.  106.  id)  8  Ibid  678. 

(e)  2  B.  &  A.  680.  (/)  I  M.  &  S.  299. 

(g)  3  Atk.  150. 
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^^3-  October,  when  the  purchasers  shall  take  delivery  of  the 
Tooth  cattle,  and  the  cattle  shall  be  at  their  risk." 
Macleav.  ^^®  vendor  claims  the  specific  performance  of  this 
contract.  The  defendants  resist  the  demand  on  the  sole 
ground  (so  far  as  we  now  know,  the  point  being  made 
by  demurrer"  to  the  amended  bill)  that  the  writing,  so 
far  as  it  relates  to  the  land,  is  ambiguous  and  uncertain; 
and  that  it  constitutesno  memorandum  or  note,  sufficient 
to  satisfy  the  statute  of  frauds.  They  insist,  that  the 
absence  of  any  name,  designation,  or  description  of  the 
tracts  said  to  have  been  sold,  and  the  uncertainty  in  the 
instrument  as  to  the  quantity  of  land,  or  number  of  such 
tracts,  or  blocks  or  stations  sold — the  number  being 
stated  thereina.s  either  twenty-six  or  twenty-seven — are 
fatal  to  the  contract ;  and  that  no  parol  evidence  is  ad- 
missible to  supply  these  deficiencies  in  it.  The  plaintiff, 
on  the  other  hand,  seeks  by  his  amended  bill  to  put  in 
issue  sundry  allegations,  to  be  established  by  oral  testi- 
mony, in  anticipation  of  the  defendant  s  objection.  He 
asserts,  that  there  were  only  twenty-six  blocks  of  land 
belonging  to  or  occupied  by  him  in  the  Maranoa  district, 
as  the  defendants  or  one  of  them  well  knew ;  the  same 
comprising  about  800,000  acres,  and  (according  to  a 
plan  or  map  referred  to  in  the  bill)  lying  in  one  un- 
broken line,  but  distinguished  severally  by  names,  on 
either  side  of  the  Maranoa  River.  And  he  alleges  that 
the  negotiation  throughout  had  reference  to,  and  in- 
cluded, all  the  plaintiff's  Maranoa  land — without  regard 
to  the  particular  number  of  blocks  embraced  within  it 
The  bill  further  states,  that  a  map  of  this  continuous 
tract  was  exhibited  in  the  agent's  room,  and  spoken  of 
by  the  parties  during  the  negotiation,  as  representing  all 
the  plaintiff's  land;  and  that  the  only  uncertainty  at  the 
time  was,  as  to  the  number  of  blocks  which  it  contained. 
The  question  to  be  determined  on  the  demurrer  is, 
therefore,  whether  the  proposed  parol  evidence  or  any  of 
it  can  be  received — so  as  to  explain  and  render  certain 
that  which,  on  the  face  of  the  written  contract,  is  con- 
fessedly ambiguous  and  uncertain.  The  Primary  Judge 
was  in  favour  of  the  plaintiff  on  this  question — so 
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far  as  it  respects  the  fact  that  he  owned  and  occupied         ^863. 
the  land  delineated  (or  claimed  to  own  the  same),  and  no        Tooth 
more,  to  the  knowledge  of  the  defendants,  and  also  as  to     Macleat 
the  facts  of  the  exhibition  of  the  map,  and  the  reference 
thereto  by  the  parties ,  during  the  negotiation  terminating 
in  the  contract.     And  we  are  opinion  that  the  learned 
Judge's  decision  was  right. 

It  may  be  conceded,  that,  where  the  writing  relied  on 
as  constituting  a  contract  is  so  unintelligible  in  its  terms, 
throughout,  that  no  certain  intention  can  be  collected 
from  them,  and  that  no  information  as  to  extrinsic 
matters  will  enable  the  Court  to  apply  those  terms,  and 
thus  ascertain  the  meaning  of  the  parties,  evidence  of 
such  matters  is  not  receivable.  And  it  is  clear  that  no 
parol  testimony  can  be  admitted,  in  order  to  show,  inde- 
pendently of  the  writing,  what  was  that  intention  or 
meaning.  But  it  appears  to  us,  that,  looking  at  the 
contract  or  writing  which  is  here  in  contest,  as  a  whole, 
the  intention  of  the  parties — the  one  to  sell,  and  the 
other  to  purchase,  a  tract  of  country  known  to  both  of 
them — is  clearly  to  be  gathered  from  the  instrument. 
It  would  be  almost  ludicrous  to  supposethat  theplaintiff, 
having  or  assuming  tohave  twenty-scvenor  more  blocks 
of  land  on  the  Maranoa,  meant  to  declare  by  this  paper 
that  he  sold  either  twenty-seven  or  twenty -six  of  them, 
for  a  fixed  price,  not  specifying  whether  twenty -six  or 
twenty -seven,  nor,  when  the  particular  number  was  de- 
termined, which  twenty-seven  or  twenty-six  were  to  be 
the  particular  blocks  taken — and  that  the  defendants, 
having  to  pay  that  fixed  price,  equally  intended  to  leave 
the  question  uncertain,  what  they  were  to  get  for  their 
money.  The  context  shows,  however,  that  the  land 
(mentioned  indififerently  as  the  stations  and  the  station) 
must  have  been  then  already  defined  or  ascertained — for 
a  large  portion  of  the  stock  was  to  be  delivered  and  re- 
ceived there,  on  or  before  a  stated  day.  Some  of  the 
sheep  were,  similarly,  deliverableat  Darling  Downs,  and 
certain  of  the  cattle  at  the  "  Maranoa  stations,"  in  a 
specified  month. 

Both  parties^  therefore,  refer  to  some  tract  (or  block 
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1803.  or  blocks)  of  country,  known  to  them  by  the  latter 
Tooth  designation ;  and  the  question  is,  can  we  discover  by  the 
MAoixiLY  circumstances  of  the  case— in  other- words  by  extrinsic 
facts — what  the  country  was  that  they  mutually  so 
designated.  If  we  can,  the  use  of  the  alternative  words 
"  twenty-six  or  twenty-seven  blocks"  will  not  stand  in 
the  way.  The  blank  space  left  for  the  names,  un- 
doubtedly, cannot  be  filled  ;  but,  if  it  be  once  ascer- 
tained that  the  words  are  applicable,  and  were  appliedj 
for  instance,  to  all  the  land  owned  by  one  of  the  parties, 
at  Maranoa,  he  in  fact  owning  twenty-six  blocks  there, 
neither  less  nor  more,  the  apparent  uncertainty  is  re- 
moved. For,  since  (on  that  assumption)  each  party,  by 
the  writing,  meant  a  certain  known  tract,  containing 
twenty-six  blocks,  the  expression  implies  only  that  the 
exact  number  of  the  blocks  comprised  in  the  tract  was 
doubtful — not  that  the  parties  were  in  any  doubt  as  to 
the  tract  itself. 

The  proffered  evidence,  in  short,  is  to  be  used  merely 
for  the  purpose  of  identification ;  and  parol  testimony 
for  that  purpose,  according  to  the  rule  laid  down  in  the 
fifth  proposition  of  Sir  James  Wigram'awovk,  and  illus- 
trated by  the  numerous  cases  there  cited,  seems  always 
to  have  been  admitted.  See  the  judgment  of  Lord 
Chelmsford,  in  Waterpark  v.  Fenndl  (a). 

We  have  felt  more  difficulty  respecting  the  evidence 
as  to  the  map ;  but  on  the  whole,  I  agrcQ  with  the 
Primary  Judge  in  thinking  that  evidence  receivable  also. 
If  the  plaintiff"  really  had  only  one  continuous  station,  or 
set  of  stations,  in  the  Maranoa  district,  and  oflTered  for 
sale  the  whole  of  this  tract,  described  as  consisting  of 
twenty-six  or  twenty-seven  blocks,  and  the  defendants 
were  aware  of  this  at  the  time  of  their  negotiation  and 
purchase — on  which  questions  the  facts  of  the  exhibition 
of  the  map  may  bear  materially — the  application  of  the 
terms  "  Maranoa  stations"  and  "  twenty -six  or  twenty- 
seven  blocks  of  country  in  the  Maranoa  district"  will  not 
be  difficult';  and  the  evidence,  therefore,  should  be  re- 

(a)  8  fl.L.C.  678. 
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ceived.  Mr.  Justice  Wise  reserves  the  expression  of  any 
opinion  as  to  the  admissibility  of  the  map,  until  it  shall 
be  seen  in  what  way  precisely  the  evidence  is  offered. 
But  the  question,  for  our  present  purpose,  is  not 
material ;  for,  whether  that  particular  evidence  be  ad- 
missible or  not,  enough  remains  on  the  face  of  the  bill 
to  sustain  it,  in  the  allegations  as  to  the  extent  of  the 
land,  that  the  negotiation  related  to  all  which  the  plain- 
tiff occupied,  that  he  occupied  twenty-six  blocks  and  no 
more,  and  that  the  defendants  when  they  made  the  con* 
tract  knew  these  facts. 

The  result  is,  that  the  order  over-ruling  the  de- 
fendants demurrer  is  confirmed,  and  their  appeal  from 
that  order  is  dismissed,  with  costs. 
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Wentworth  against  Gukner. 


December  18, 
22,  23,  1863. 
Jan.  2, 1864. 

rpHIS wasasuitinstitutedby thepresenttrusteesofthe  beinetrusteea 

•^      will  of  Robert  Campbell,  deceased,  against  Messrs.  ^^jiJTHIOu  * 

Gumer  and  Robberds, Meged  to  have  been  the  solicitors  colony  andap- 

and  agents  of  the  former  trustees,  for  the  recovery  of  ^wer  of^at-^ 

money  alleged  to  have  been  received  by  them  for  the  tomey  to  act 

former  trustees  and  to  have  been  allowed  to  be  withdrawn  money  be'- 

from  their  custody  by  one  of  those  trustees,  since  de-  longing  to  the 
•^      "^  trust  estate 

was  received 
by  Messrs.  6.,  T.,  and  R.,  the  solicitors  of  the  estate  (T.  being  also  trustee), 'and 
paid  out  on  cheque  of  the  firm,  and  applied  by  T.  with  cognizance  of  £.  in  manner 
contrary  to  trusto.  T.  and  E.  being  insolvent,  W.  and  M.  filed  biU  against  G.  and 
K.  Beldf  that  under  the  circumstances,  G.  and  R.  not  being  constructive  trustees, 
but  agents  only  of  £.  and  T.,  and  as  more  than  six  years  had  elapsed  before  filing 
of  bill,  Statute  of  Limitations  applied  and  bill  dismissed. 

If  agent  of  trnstee,  having  notice  of  trust,  does  some  act  making  him  constructivo 
trustee,  he  will  be  liable  for  breach  of  trust  committed  with  his  concurrence. 

If  agent,  not  having  done  anything  to  render  himself  constructive  trustee,  assists 
trustee  to  commit  a  fraud  upon  cestuUque  trust,  he  is  liable  to  them. 

If  agent,  by  merely  obeying  orders  of  his  principal,  enables  him  to  commit  breach 
of  trust,  not  amounting  to  fraud,  he  is  not  liable  to  cestuisqtie  tirust,  though  he  may 
know  that  the  act  was  a  breach  of  trust. 

if  a  firm  of  solicitors,  consisting  of  several  partners,  have  da  tics  committed  to 
them  by  their  clients,  and  one  of  the  partners  in  course  of  business  carrying  out 
those  duties  cominits  a  fraud,  or  does  an  unjustifiable  act  for  which  solicitor  would 
bo  liable  to  make  compensation,  the  innocent  partner  is  liable. 

Cases  whence  these  placUa  deduced  cited  in  judgment. 


V. 

Gdrner. 
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1863, 1864.     ceased,  and  with  their  knowledge  to  have  been  applied 
Wkntworth    hy  him  in  a  manner  not  authorized  by  the  trusts. 

Mr.  Campbell  made  his  will,  dated  14th  November, 
1846,  and  appointed  Mr.  Wevdworth,  Mr.  tfilson,  and 
Mr.  Tompson  executors  of  it,  and  trustees  of  his  real  and 
personal  estate.  The  will  contained  the  following  di- 
rection for  the  investment  of  the  fund.s: — "  I  direct  that 
all  investments  to  be  made  in  pursuance  of  this  my  will 
shall  be  made  in  or  upon  Government  stocks  or  se- 
curities, or  upon  first  mortgages  of  freehold  estates  in 
New  South  Wales  of  competent  value,  and  until  such 
investments  are  obtained  my  trustees  shall  place  moneys 
in  hand  belonging  to  the  trust  estate,  or  deposit  receipts 
at  interest  in  any  of  the  banks  of  issue  in  Sydney,  and 
that  my  trustees  or  trustee  shall  have  power,in  their  dis- 
cretion, to  vary  such  investments  for  any  other  invest- 
ment of  the  description  specified  in  this  direction."  Mr. 
Camphdl  died  in  October,  1851,  and  the  will  was  proved 
by  the  executors  on  the  6th  day  of  December,  1851, 
who  took  upon  themselves  the  execution  of  the  trusts. 
Mr.  Milson  appeared  to  have  been  the  most  active  of  the 
trustees,having  effected  mortgages  and  performed  other 
trusts  before  he  left  the  colony  for  England,  which  event 
took  place  in  November,  1853,  on  which  occasion  Mr. 
Elyard  was  appointed  a  trustee  in  his  place.  Mr. 
Wentworth  also  left  this  colony  for  England  in  March, 
1854,  on  which  occasion  he,  by  power  of  attorney,  ap- 
pointed Mr.  Elyard  and  Mr.  Tompson  to  act  in  the  trust 
for  him,  so  that  the  whole  trust  became  for  the  time 
vested  in  Mr.  Elyard  and  Mr.  Tompson.  The  trustees 
had  kept  an  account  with  the  Bank  of  New  South 
Wales,  but  for  some  reason,  probably  one  only  of  con- 
venience, money  about  this  time  began  to  be  received 
from  persons  who  were  indebted  to  the  trust,  by  Messrs. 
Gurner  and  Tompson,  the  solicitors  for  the  trustees 
(Mr.  Tompson  being  both  solicitor  for  the  trustees  and  a 
trustee  himself),  and  this  continued  to  be  done  both 
before  Mr.  Rohherds  became  a  partner  in  the  firm  of  the 
solicitors, and  afterwards,  till  Mr.  Milson  returned  to  the 
colony  in  the  month  of  May,  1855.     Mr.  Tompson  was 
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the  active  trustee  duringthe  absence  of  Mr.  Milton,  and     1863, 1864. 
some  money  appeared  tohavebeen  invested  according  to  Wkntwobth 
the  direction  of  the  testator.     The  money,  which  was      gubweb. 
paid  to  the  solicitors  for  the  trustees,  was  carried  to  the 
general  account  of  the  partnership  with  their  oank,  the 
Bank  of  Australasia,  and  was  mixed  up  with  the  money 
of   the   clients  in  the  hands  of  Messrs.  Ourner  and 
Tompson,  and  Messrs.  Oumer,  Ti/nipaon,  and  Rob- 
herds.     According  to  the  arrangement  between    the 
partners,  Mr.  Ourner  was  the  partner  who  was  to  draw 
cheques  for  the  partnership  purposes. 

Mr.  Tompson,  as  the  active  trustee  under  Mr. 
Campbell's  will,  agreed  to  lend  to  a  Mr.  Henry  a  con- 
siderable sum,  part  of  the  trust  money,  in  order  to  build 
a  house  on  land  belonging  to  him.  Until  the  house 
should  be  built,  the  money  was  to  be  secured  by  a 
deposit  of  the  title-deeds,  and  when  complete  there  was 
to  be  a  legal  mortgage  of  the  land  and  house  executed. 
How  {sltMt,  Ely ard  was  a  party  to  this  arrangement  was 
not  quite  clear  upon  the  evidence.  Mr.  Tompson  also 
agreed  to  advance  a  considerable  sum  of  money,  part  of 
the  trust  fund,  to  Messrs.  Tindall  and  Armitage,  who 
were  trustees  of  some  landed  property  held  by  them  for 
Mr.  Tompson  and  his  wife  and  family.  This  advance 
was  to  be  made  on  a  deposit  of  the  title-deeds.  How 
far  Mr.  Elyard  was  a  concurring  party  to  this  trans- 
action wasalso  a  matter  notappearingclearlyon  the  evi- 
dence, Mr.  Tompson,  with  the  concurrence  of  Mr. 
Gumer,  during  the  time  that  they  alone  were  partners, 
drew  out  from  the  funds  in  their  hands  several  sums  of 
money  for  these  purposes,  Mr.  Ourner  signing  all  the 
cheques  except  one  which  was  signed  by  Mr.  Tompson 
— and  in  like  manner  after  Mr.  Robberds  became  a 
partner,  Mr.  Ourner,  at  the  request  of  Mr,  Tornpson, 
but  whether  with  the  actual  assent  of  Mr.  Robberds  was 
not  clear,  drew  out  other  sums  part  of  the  trust  funds  in 
the  hands  of  the  partnership.  These  sums  were  applied 
by  Mr.  ToTwpson  on  the  loans  above-mentioned.  It  was 
of  these  transactions  tha  t  the  present  trustees  complained. 
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1863, 1864.    there  having  been  considerable  loss  to  the  trust  estate 
WxicTwoRTH   by  reason  of  them. 


V. 

Gn&NSB.- 


The  Attorney  General  and  Gordon  for  the  plaintiff. 
The  objects  for  which  the  money  was  paid  to  the  firm 
were  \if  ithin  the  scope  of  a  solicitor's  business.  Gumer 
and  Bobberda  must  have  had  notice  of  the  contents  of 
the  will,  being  the  solicitors  of  the  trustees  of  the  will, 
and  havinghad  toconductsuitsconnectedwith  its  trusts. 
The  money  was  paid  out  by  the  cheques  of  Gumer,  and 
Gumer  and  Tompson,  and  they  must  be  held  to  be 
aware  whether  or  not  it  was  paid  out  in  accordance  with 
the  trusts  of  the  will.  There  is  an  implied  duty  to  see 
that  it  was  properly  invested.  The  money  was  drawn 
out  by  one  of  the  trustees  alone.  [By  the  Court.  If 
the  three  trustees  paicl  the  money  in,  it  ought  not  to 
have  been  paid  out  on  the  signature  of  one.]  The 
money  was  paid  into  the  Bank  of  Australasia,  which  was  j 

the  bank  of  the  firm,  and  not.  into  the  Bank  of  New  I 

South  Wales  in  which  the  trust  funds  had  all  been  , 

hitherto  paid.    While  it  was  there  it  was  under  the  | 

control  of  the  solicitors,  and  as  such  they  were  bound  to 
see  that  it  was  properly  dealt  with;  Blair  v.  Bro7nley{a\ 

Sir  W,  Manning,  Broadhurst,  Q.C.,  and  Milfordiot 
the  def  endanta  There  in  no  evidence  to  shew  that  there 
has  been  any  loss  to  the  testator's  estate  by  these  trans- 
actions.   A  security  was  taken  for  all  the  money  ad-  j 
vanced,  and  there  has  been  no  explanation  as  to  how  the  | 
trustees  have  dealt  with  it.  They  may  now  be  in  the  re-  j 
ceiptof  the  rents.   The  money  was  not  placed  in  the  hands          | 
of  Gumer,  Tompaon,  and  Bobberda  on  any  specific  trust. 
In  Blair  v,  BronfUey  (6)  there  was  an  express  trust  to 
invest.     In  this  case  the  firm  held  the  money  only  as 
bankers.     The  trustees  were  also  the  executors  of  the 
will,  and  the  receipt  of  one  executor  is  sufficient — and 
the  co-executors  are  not  liable  for  the  misapplications  of 
the  executor  who  has  drawn  out  the  money.    There  is 
no  allegation  of  fraud,  or  that  the  firm  derived  any 

(a)      PhUUps  354.  (d)  Supra. 
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Id9 


T, 


benefitfrorathemobey.  Thiscaseiswithin  the  Statute  of  1863,  Ite4. 
Limitations,  as  more  than  six  years  have  elapsed  since  WtiWTwo»nt 
the  last  payment.  In  Blair  v.  Bromley  it  was  held  that 
the  statute  ran  only  from  the  time  the  misappropriation 
W8LS  known.  From  the  first,  Elyard  and  Tompson-  were 
aware  of  these  investments.  The  plaintiffs  have  given  a 
release  to  Elyard,  and  that  frees  the  defendants  from 
the  liability  which  is  sought  to  be  laid  upon  them.  If 
there  be  any  liability  it  is  as  between  principal  and 
agent  at  law  for  money  received.  There  is  no  privity 
between  the  parties  to  this  suit ;  Levrin  on  Trusts  (a), 
2  WilliaTiis  on  Executors  (6),  Coomer  v.  Bromley  (c), 
Pannell  v.  Hurley  (d),  Bodenham  v.  Hoskyvs  (e), 
Keane  v.  Robarts  {f),Nickolson  v.  Knoides  (g\  Myler  v. 
Fitzpatrick  {h\  Attorney  General  v.  Corporation  of 
Leicester  (i),  Davis  v.  Spurting  {k),  February  2. 

Martin,  Q.  C,  in  reply.  The  plaintiffs  were  bound 
to  pay  out  the  money  to  the  three  trustees.  There 
is  no  evidence  to  show  that  Elyard  knew  of  the  dealings 
with  the  money  lodged  in  the  hands  of  the  firm ;  his 
consent  was  given  only  to  the  investments  of  the  money 
lodged  in  the  Bank  of  New  South  Wales.  The  money 
was  paid  in  by  the  creditors  of  the  estate  to  the  solicitors 
of  the  trustees,  who  are  thereby  themselves  constituted 
trustees.  No  action  at  law  would  lie  as  one  of  the  trus- 
tees was  a  partner  of  the  firm. 

The  Primary  Judge  having  recited  the  facts  of  the 
case  as  above,  continued  : — 

The  first  consideration  is  this :  Whether  the  solicitors 
acted  as,  and  became  constructive  trustees  of  the  will  of 
Mr.  Campbell,  or  whether  they  were  only  agents  for 
Messrs.  Elyard  and  Tompson.  See  Myler  v.  Fitz- 
patrick (I),  Morgan  v.  Stevens  (m),  Blair  v.  Bromley  (n), 
Suart  V.  Hudson  (o),  Nickolson  v.  Knowles  (p),  Attor- 


(a)  p.  146,  225-6. 
(c)  5Deg.  &S.  550. 
(e)  2  De  G.  M.  &  G. 
iff)  5  Ibid.  47. 
(t)  7  Beav.  179. 
{1}  6  Madd.  360. 
(n)  2  PhUlips  354. 


905. 


ip)  5  Madd.  47. 


(&)  863-4-5. 

id)  2  C.  C.  C.  241. 
(/)  4  Madd.  356. 

(h)  6  Ibid.  360. 
(k)  1  R.  &  M.  64. 
(m)  7  Jur.  N.S.  701. 
(o)  4  Mylne  &  Or.  305. 
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■  1^^'  ney  Oeneral  v.  Corporation  of  Leicester  (a),  Tyler  v. 
Wkntwoeth  Tyler  (6),  Keane  v.  Robarta  (c),  Bodenham  v.  Hos- 
GuRNBE.  %^  (^)»  (boomer  v.  Bromley  (e),  Panneli  v.  Hurley  (/). 
I  gather  from  these  cases  that  if  an  agent  of  trustee-s, 
having  notice  of  the  trust,  does  some  act  which  will 
make  him  a  constructive  trustee,  he  will  be  answerable 
as  a  trustee  for  any  breach  of  trust  committed  with  his 
concurrence.  Again,  if  an  agent  for  trustees,  not  having 
done  anything  to  render  himself  a  constructive  trustee, 
assists  a  trustee  to  commit  a  fraud  upon  the  cestuique 
trusts,  he  is  liable  to  them ;  but  I  do  not  find  that  if 
such  agent,  by  merely  obeying  the  orders  of  his  princi- 
pal, enables  him  to  commit  a  breach  of  trust  not 
amounting  to  a  fraud,  as  by  making  an  unauthorised 
investment,  that  in  such  case  he  is  liable  to  the  cestuique 
trusts,  though  he  may  know  that  said  investment  was 
not  within  the  powers  of  the  deed  or  will.  I  also  find 
that  if  a  firm  of  solicitors,  consisting  of  several  partners, 
have  duties  committed  to  them  by  their  clients  to  per- 
form, and  one  of  the  partners  in  the  course  of  business 
carrying  out  these  duties  commits  a  fraud,  or  does  an 
unjustifiable  act  for  which  a  solicitor  would  be  liable  to 
make  compensation,  the  innocent  partner  is  liable. 

It  does  not  appear  to  me  that  Mr.  Gumer  or  Mr. 
Rohberd8,inere\y  from  the  acts  which  they  did,ever  took 
upon  themselves  to  act  as  trustees.  Messrs.  Elyard  and 
ToTiipaon,  expressly  or  impliedly,  requested  the  firm  to 
receive  money  for  them;  they  did  so,  and  allowed  Tomfp- 
son  to  withdraw  it.  They  knew  the  trusts  upon  which 
the  trustees  held  the  money,  and  that  it  was  about  to  be 
invested  in  a  manner  not  authorized  by  the  will,  but 
they  do  not  appear  to  have  done  anything  under  the 
trusts,  or  indeed  to  have  acted  at  all,  except  by  allowing 
one  of  the  trustees  to  take  the  money  for  the  purpose  of 
making  an  improper  investment.  Mr.  Wetitworth  had 
never  personally  authorized  the  deposit  of  these  moneys 
with  Ourner  and  Tompson,  nor  did  the  power  of  at- 

(a)  7  Beav.  179.  {b)  3  Beav.  559. 

(c)  4  Madd.  359.  {d)  2  De  G.  M.  &  Q.  903. 

(e)  5  De  G.  &  S.  532.  (/)  2  C.  C.  C.  241. 
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tbrney,  given  to  Elyard  and  Tompaorty  authorize  it,  so        1864. 
that  Messrs.  Gumer  and  Tompson  were  never  his  Wentwobth 
agents.    This  does  not  bring  the  present  case  within  the      gubneb 
class  of  cases  in  which  agents  have  been  held  to  have 
taken  upon  themselves  the  character  of  trustees,  for  in 
those  cases  the  solicitors  did  acts  which  they  could  only 
have  done  as  trustees.    Neither  does  it  appear  to  me  to 
come  within  that  class  of  cases  by  which  an  agent  assist- 
ing in  a  fraud  becomes  liable ;  for  here  there  was  no 
fraud.    The  money  lent  to  Henry  was  to  have  been  se- 
cured by  a  legal  mortgage  when  the  building  on  which 
it  was  expended  should  have  been  completed,  and  the 
money  advanced  to  Tindall  and  Armitage  was  secured, 
though  only  by  means  of  an  equitable  mortgage  on 
property  of  ample  value.     It  would  be  too  much  to 
say  that  if  the  principal  who  deposited  the  money  de- 
manded it  for  such  investment,  the  agent  could  refuse  it, 
and  say,  "  I  am  to  control  you  because  I  think  you  are 
not  authorized  in  what  you   do   by  the   will   under 
which   you   are   trustee."      Thus   putting  the  agent 
above  the  principal,  and  constituting  two  sets  of  trus- 
tees under  the  will.     Then  does  the  line  of  cases, 
where  the  guilty  or  improper  act  of  a  partner  in  a 
solicitor's  firm,  performed  in  the  execution  of  duties 
taken  upon  themselves,  so  as  to  render  an  innocent 
party  liable,  apply  ?    What  were  the  duties  of  the  firm  ? 
To  hold  the  money  till  called  on  to  give  it  up  by  their 
principal.  They  were  not  trustees,  neither  did  they  join 
in  any  fraud  perpetrated  by  their  principal,  or  any  one 
of  the  principals ;  but  they  had  no  right  to  give  the 
money  up  to  Tompson,  only  one  of  the  trustees.    The 
doing  so  was,  however,  no  breach  of  trust,  but  a  breach 
of  duty,  which  they  owed  to  their  principals ;  and  as 
such  they  became  liable  to  them  only  as  their  agents. 
This,  perhaps,  might  be  considered  as  the  business  of 
the  firm,  because  the  money  had  been  deposited  with  the 
firm,  and  by  the  firm  had  been  mixed  up  with  the  money 
belonging  to  their  other  clients,  and  if  Mr.  Tompson  as 
partnerwas  liable  the  other  partner  would  be  liable  also; 
but  I  do  not  think  it  necessary  to  determine  this  ques- 
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^86^-  tion.  Neither  is  it  necessary,  in  the  view  I  take  of  this 
Wkntwoeth  cage,  to  ascertain  whether  Mr.  Elyard  knew  of  the  third 
GuRNEB  investment  which  was  made.  If  I  thought  it  material  I 
might  direct  that  further  evidence  should  be  taken, 
though  there  is  some  evidence  alreadj'  taken  in  this  suit 
tending  that  way;  and  the  decree  in  the  suit  instituted 
against  him  as  trustee  treated  him.  as  guilty  of  a  breach 
of  trust  in  allowing  the  investment;  and  it  does  not 
appear  that  he  ever  objected  to  what  had  been  done 
when  objections  were  made  by  Mr.  Milson  on  his  return 
to  the  colony.  If  he  did  know  of  the  kind  of  investment 
which  was  proposed,  neither  he  nor  any  person  claiming 
.  under  him  could  complain  of  what  was  done,  and  cer- 
tainly Mr.  Tovipson  could  not  complain,  and  the  suit 
must  in  that  case  fail.  I,  however,  decide  the  case  upon 
this  ground,  that  the  solicitors  not  being  constructive 
trustees,  but  merely  agents  for  Messrs.  Elyard  and 
Tompson,  the  Statute  of  Limitation  appliea  The  act^ 
complained  of  took  place  between  March,  1854,  and,  at 
the  outside,  July,  1855  (Mr.  Milson  then  objected  to  the 
loans),  and  the  bill  was  not  filed  till  April,  1862,  jso  that 
joQore  than  six  years  elapsed  between  the  act  complained 
of  and  the  filing  of  the  bill.  This  is  the  ground  on 
which  I  act  in  dismissing  the  bill,  but  I  also  am  of 
opinion  that  the  right  to  bring  this  suit  remains  in 
Messrs.  Elyard  and  the  representatives  of  Mr.  Tompson, 
whose  agents  the  solicitors  were ;  for  it  can  hardly  be 
considered  that  the  deeds  appointing  the  new  trustees 
passed  this  cause  of  suit,  and  the  solicitors  not  being 
trustees,  the  cestuique  trusts,  or  persons  representing 
them,  could  have  no  right  to  bring  the  suit,  for  the 
solicitors  have  not  enabled  their  principals  to  apply  any 
part  of  the  property  to  their  use,  or  otherwise,  to  com- 
mit a  fraud  on  their  cestu  ique  trusts,  so  as  to  give  them 
a  locus  standi  in  a  suit  against  the  solicitors.  I  order, 
therefore,  that  the  bill  be  dismissed  with  costs. 
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PRINCIPAL  MATTERS  IN  THE  CASES 

AT  COMMON  LAW. 


ACCORD  AND  SATISFACTION. 

See  Pleading,  4.    8maH  v.  TtLwell  263 

ACTION.  1.  An  action  cannot  be  maintained  against  a  juBtice  for  an 
act  (lone  by  him  without  or  in  excess  of  his  jurisdiction, 
where  the  party  aggrieved  has  once  obtained  a  rule  or 
order  to  show  cause  why  a  prohibition  should  not  issue 
under  the  Colonial  Justices'  Acts.  Kinchler  v.  Coicper  142 
notice  of,  against  justice.     Ellis  v.  Brovmrigg  177 

See  Imprisonment,  False. 

an,  will  lie  in  the  Supreme  Court'  upon  a  judgment  of 
a  County  Court  in  Victoria.     Paid  v.  Mariindale  64 

AGREEMENT  in  fraud  of  creditors.     Campbell  v.  Whyte  04 

See  Bill  of  Exchanof,  2. 

construction  of.     Hickey  v.  Tooth  98 

See  Pleading,  9. 

AMENDMENT  of  an  affidavit  upon  which  the  rule  for  a  prohibition 
was  granted,  being  entitled  in  the  District  Court  and  in 
the  cause  there,  and  sworn  in  Melbourne  before  a  com- 
missioner of  the  Supreme  Court  of  New  South  Wales, 
ordered.     Ex  parte  Pollard  192 

See  District  Courts'  Act,  1. 

of  search  warrant,  v/hich  is  defective  under  sect.  62  of  the 
Publicans'  Act,  cannot  be  allowed.  Ex  parte  Sprait  254 
See  Licensed  Sale  of  Liquors'  Act,  1. 

APPEALS  FROM  DISTRICT  COURT.  Applications  to  correct 
or  strike  out  appeal  case,  when  to  be  made.  Allen  v. 
Whyte  216 

See  District  Courts'  Act,  4. 

On  appeals,  the  Court  can  direct  a  verdict  to  be  entered 
for  the  defendant.  On  appeals,  only  one  counsel  is  heard. 
Brovmv.  Miller  76 

See  Practice,  10. 
See  DisTKiCT  Courts'  Act,  3.    Boggs  v.  Hickie  211 

APPEAL  TO  PRIVY  COUNCIL.  The  Court  has  no  jurisdiction 
to  grant  leave  to  appeal  to  the  Queen  in  Council  after  the 
expiration  of  the  time  prescribed  by  the  Orders  in  Council. 
Fisher  v.  Thornton  161 

APPRENTICE.  1.  The  decision  in  Ex  parte  Byrne,  that  the  fourth 
and  fifth  sections  of  8  Vic,  No.  2,  apply  to  all  cases  of  ap- 
prenticeship valid  by  any  law  as  well  as  by  the  8  Vic, 
No.  2,  followed.     Ex  parte  Paynter  189 

ARREST.  1.  A  magistrate  issued  a  warrant  for  the  apprehension  of 
Ahcl  Whitehead,  under  which  the  constable  arrested  Abel 
IVhitehouie.     Held,  in  the  absence  of  evidence  of  the 
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person  arrested  being  known  aa  Abel  WhUehtad,  that  the 
arrest  was  illegal. 

Where  a  constable  apprehends  a  person  for  a  misde-  - 
meanor,  the  constable  is  bound  to  have  in  his  possession 
the  warrant  on  which  he  seeks  to  arrest  the  prisoner, 
and  to  show  it  to  the  person  arrested  on  demand.  R.  ▼. 
Whitehotm  118 

See  Imprisonment,  False.    EUis  v.  Brotmrigg  177 

on  mesne  process, 

See  lUiL,  1.     WhUe  v.  CargiU  171 

See  Bail,  2.     Prince  v.  Kennedy  174 

ASSESSMENT  ON  RUNS'  ACT  OF  1858.  1.  The  second  section  of 
the  Increased  Assessment  on  Runs'  Act  of  1858  enacts  that 
in  respect  of  any  run,  the  right  to  which  shall  have  been 
acquired  by  tender,  two  whole  years  assessment  shall  be 
remitted  in  favor  of  the  lessee,  upon  its  being  certified  by 
the  commissioner  of  the  district,  or  otherwise  to  the  satis- 
faction of  the  Governor,  that  during  three  months  of  the 
iirst  year  of  the  term  of  his  lease  such  lessee  has  bond  fide 
occupied  the  run,  &c.  It  appeared  that  in  1858  the  de- 
fendant tendered  for  a  lease  of  a  run  for  fourteen  years, 
under  the  orders  in  Council ;  and  the  tender  having  been 
accepted  in  August,  1861,  he  paid  the  rent  and  the  assess- 
ment. In  January,  1862,  and  therefore  after  the  passing 
of  the  Assessment  Act,  he,  without  having  stocked  the 
run,  assigned  it  to  the  plaintiff— together  with  '  *  all  the 
rights  and  privileges  of  occupation  or  pre-emption  which 
might  belong  or  accrue  to  him  as  the  holder  of  a  promise 
of  the  lease  of  the  run  ;"  and  the  plaintiff  after  such  pur- 
chase stocked  the  run,  and  obtained  a  certificate  from  the 
Commissioner  as  required  by  section  2  of  the  Increased 
Assessment  on  Runs  Act  of  1858.  The  plaintiff  applied 
for  a  return  of  the  assessment,  stating  the  above  tacts, 
and  the  Government  forwarded  the  amount  to  the  de- 
fendant. Held  that  the  sum  in  question  was  of  right 
payable  to  the  plaintiff,  and  that  he  could  recover  it  from 
the  defendant  iu  an  action  for  money  had  and  received. 
( Wise,  J.f  dissenliente).     Lord  v.  Lee  SCM 

ASSETS,  rights  of  purchaser  of  insolvent,  to  invalidate  transactions 
within  sect.  8  of  the  Insolvent  Act.  Mackenzie  v.  Barker  5& 
See  Insolvent  Act,  4. 

ASSIGNEE. 

See  Insolvent  Act,  4.    Mackenzie  v.  Barker  66 

ASSIGNMENT.  Where  the  trustees  of  an  assisned  esUte  had  left 
the  colony,  the  Court  under  sect.  9  of  7  Vic,  No.  10,  ap- 
pointed new  trustees,  and  directed  the  out-going  tiustees 
to  execute  all  necessary  conveyances  to  the  new  trustees. 
In  re  the  Assigned  Elstate  of  Bayers  54 

ATTEMPT    TO    COMMIT   MURDER.     On    an  information  for 

murder,  the  pHsoner  can  be  found  guilty  of  the  attempt  \ 

to  commit  murder,  under  16  Vic,  No.  18,  sect.  9.    B.  v. 

Mattheics  227  ♦  i 

BAIL.  1 .  An  affidavit  to  hold  to  bail,  stating  that  the  defendants  are  | 

justly  and  truly  indebted  to  the  plaintiff  for  goods  sold,  ii  ' 

bad.     Whyte  v.  CargiU  '  171  i 

2.  An  affidavit  to  hold  to  bail  claiming  one  entire  sum,  the 
amount  bein^  on  several  causes  of  action,  of  which  two 
were  stated  in  the  following  words — "  for  interest  upon, 
and  for  the  forbearance  at  interest'by  me  to  the  defenoant, 
at  his  request,  of  moneys  owing  from  the  said  defendant  to 
me ;  also  for  money  found  to  be  due  from  the  said  de- 
fendant to  me,  on  the  balance  of  an  account  current,  from 
18th  February,  1856,  to  20th  August  instant,"  is  bad  as  to 
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both  these  causes  of  action,  and  the  defendant  is  entitled 
to  his  discharge.     Prince  v.  Kennedy  174 

BAILEE.  Semble,  that  a  man  cannot  be  convicted  of  feloniously 
receiving  stolen  goods  from  a  bailee,  who  has  been  guilty 
of  larceny  of  such  goods,  under  22  Vic,  No.  9.  B.  v. 
Parker  217 

See  Lakcbny,  2. 

larceny  by.     R,  v.  Righey  176 

See  Labcent,  3. 

BANKER.  A  banker  is  not  entitled  to  debit  his  customer's  account 
with  a  debt  due  to  him  from  his  customer  in  the  absence 
of  any  authority  from  the  customer  to  that  effect. 

In  an  action  for  dishonoring  a  cheque  where  the  banker 
had  debited  his  customer  with  a  debt  due  from  the  latter 
to  the  former  without  authority,  the  following  question, 
**  What  is  the  custom  of  bankers  as  to  charging  their 
customers'  accouuts  with  costs  paid  their  solicitors  for 
preparing  securities  given  by  the  customer  to  cover  lia- 
bilities to  the  bank,"  was  held  inadmissible.  Whyte  v. 
Bank  of  New  SoxUh  Wales  17 

BILL  OF  EXCHANGE.  1.  To  an  action  by  A.,  the  drawer  and  payee 
of  a  bill  of  exchange,  payable  to  order  against  the  ac- 
ceptor, the  defendant  pleaded  first  that  A.  was  not  the 
holder  ;  and  secondly,  that  it  was  an  accommodation  ac- 
ceptance. The  replication  to  these  pleas,  on  equitable 
grounds,  stated  that  the  bill  was,  pursuant  to  an  agree- 
ment between  A.  and  one  S.,  drawn  by  A.  upon  the  de- 
fendant, to  secure  to  S.  the  payment  of  the  purchase 
money  of  a  station  before  then  conveyed  by  S.,  in  conside- 
ration of  such  purchase  money  to  A. ;  and  that  the  de- 
fondant,  with  notice  of  the  premises,  agreed  to  and  did 
accept  the  said  bill,  and  the  same  was  thereupon  delivered 
by  A.  to  S.  as  such  security,  of  which  delivery  for  such 
security  the  defendant  had  notice.  Averment,  that  at  the 
time  of  the  delivery  of  the  bill  by  A.  to  S.  it  was  not  en- 
dorsed by  A.,  and  that  S.  afterwards  requested  A.  to 
endorse,  to  perfect  such  security ;  and  that  A.,  at  the 
instance  of  and  in  collusion  with  the  defendant,  and  with 
the  intent  to  prevent  S.  from  realizing  his  security  and 
recovering  on  the  bill,  refused  to  endorse  the  same ;  and 
that  A.  had  never  endorsed  the  bill  of  which  the  defendant 
had  notice.  Averment,  that  this  action  was  brought  by 
S.  in  the  name  of  A.,  for  and  on  behalf  of  S.,  and  that  A. 
has  not  and  never  had  any  interest  in  the  result  of  this 
action ;  and  the  same  is  commenced  and  is  carried  on  for 
the  sole  use  and  benefit  and  at  the  sole  expense  and  cost 
ofS. 

Held  that  the  replication  was  bad,  and  that  as  on  these 
pleadings  A.  had  no  legal  claim  on  the  bill  against  the  de- 
fendant, S.,  although  the  transferree  for  value  could  not 
recover  in  his  name  on  the  bill^  in  a  Court  of  law,  without 
endorsement.     Thompson  v.  Thompson  2*2 

2.  An  action  on  an  overdue  bill  of  exchange  against  the 
acceptor.     Plea  of  no  consideration  held  a  good  plea. 

A  second  plea  alleged  that  the  bill  represented  the 
difference  between  the  debt  of  P.  to  the  plaintiff  and  the 
composition  agreed  to  be  paid  by  P.  to  the  plaintiff  in 
common  with  his  other  creditors,  and  that  it  was  given  in 
pursuance  of  an  arrangement  unknown  to  the  other  credi- 
tors. It  also  stated  an  agreement  when  the  bill  was 
given  that  the  plaintiff  should  look  to  P.  and  not  to  the 
defendant.  Held  that  irrespective  of  the  last  allegation 
tiie  plea  was  good  on  the  ground  that  every  secret  bargain 
is  void  as  a  fraud  on  the  creditors.    Campbell  v.  Whyte  94 
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BOND. 

See  Debt  on  Bond.     EcUes  v.  Osborne  103 

CERTIFICATE,  fonn  of,  of  information  and  trial.  M.  v.  West  69 
See  EviDKNCK,  1. 

CHAIRMAN  OP  QUARTER  SESSIONS,  election  of,  under  16 
Vic,  No.  .36,  sect.  4.     R,  v.  OarbtUt  35 

See  QaARTER  Sessions. 

CHEQUE. 

See  Promissory  Note.     TuUy  v.  Dibbs  350 

action  on  half,    Hoppe  v.  Single  88 

CIRCUIT  COURTS,  proper  deacription  of,    B,  v.  West  69 

See  Evidence,  1. 

CIRCUIT  COURT.  1.  The  Circuit  Court  of  Goulburn  has  jurisdiction 
to  try  the  murder  of  A.,  where  the  blow  that  occasioned 
the  death  of  A.  is  inflicted  within  the  jurisdiction  of  that 
Court,  although  the  death  itself  may  have  happened  out 
of  the  jurisdiction.     H,  v.  Bltick  Ftter  207 

COMPOSITION,  a,  havine  been  offered,  accepted,  and  allowed,  a 
creditor  of  A.,  alter  the  sequestration  of  the  estate  of  A., 
and  his  estate  thereupon  naving  been  released,  cannot 
sue  for  a  debt  due  before  the  sequestration  and  proved 
under  it.     Fuher  v.  Thornton  131 

See  Insolvent  Act,  2. 

CONDITION  PRECEDENT,  general  averment  of  fulfilment  of, 
when  suflScient.     Kelly  v.  Bradridge  162 

See  Pleading,  6. 

See  Pleading,  1.  McDonald  v.  Municipality  of  Kiama  67 
See  Pleading,  9.    Hickey  v.  Tooth  98 

CONSIDERATION,  plea  of  no,    Campbell  v,  Whyte  94 

See  Bill  of  Exchange,  2. 

CONSTABLE,  when  arresting  for  a  misdemeanor,  must  have  in  his 
possession  the  warrant  on  which  he  seeks  to  arrest,  and 
must  show  it  to  the  person  arrested  on  demand.  B.  v. 
Whitehouse  118 

See  Arrest  1. 

CONSTRUCTION  of  agreement.     Hickey  v.  Tooth  98 

See  Pleading,  9. 

of  bond.     Skdes  v.  Osborne  103 

See  Debt  on  Bond. 

of  stotute.    B,  V.  OarbnU  36 

See  Quarter  Sessions. 

See  Assessment  of  Runs*  Act  of  1858.  Lord  v.  Lee   304 
See  Mortgagee,  1.     Matey.  Kidd  272 

COSTS.  1.  The  fee  given  to  counsel  with  his  brief  should  be  such 
as  may  reasonably  be  considered  a  sufficient  remuneration, 
having  regard  to  the  difficulty  and  importance  of  the  case, 
and  the  probable  period  ot  its  duration  ;  and  if  the  case 
occupies  in  any  instance  much  more  time  than  could  have 
been  fairly  anticipated,  some  increase  to  the  fee  originally 
marked  on  the  ,^.rief  is  sanctioned. 

On  motion  to  review  the  taxation  of  costs,  the  Court 
will  not  interfere  with  the  Prothonotary's  discretion  as  to 
the  amount  allowed  or  disallowed,  unless  it  is  considerable, 
or  some  important  principle  is  involved. 

The  expenses  of  a  third  counsel  was  allowed  in  an  intri- 
cate squatting  action,  in  which  the  question  of  derivative 
title  and  ancestral  possession  was  in  issue,  and  where  nice 
questions  of  evidence  were  likely  to  arise,  and  where 
many  witnessesand  many  documents  required  examination. 
The  costs  of  a  witness  who  produces  documents  will  be 
allowed,  although  no  notice  to  admit  has  been  given, 
where  the  documents  themselves  must  be  produced,  and 
the  witness's  presence  is  necessary  as  their  custodian. 
Bigney  v.  Dangar  9 
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2.  Wherever  the  sum  claimed  by  a  plaint  in  a  District 
Court  exceeds  £10.  the  sncceseful  party,  in  the  abBenceof 
any  order  by  the  District  Court  Judge  under  sect.  73  of 
the  Act,  is  entitled  to  his  costs  according  to  the  sale  ap- 
plicable to  the  particular  case.     £x  parte  Goebel  82 

3.  A  fee  to  counsel  for  conference  on  a  plea  may  in  some 
cases  be  allowed  on  taxation  of  costs  as  net  ween  party  and 
party.  Turner  v.  Lance  159 
on  applications  for  prohibition.  Ex  parte  McUn  116 
prohibition  granted  with.  Ex  parte  Pollard  192 
are  a  judgment  within  sect.  94  of  the  District  Courts*  Act 
when  the  defendant  obtains  a  verdict  in  an  action  in  such 
Court.  Boggs  v.  Hickie  211 
See  District  Courts'  Act,  3. 

COUNSEL,  third,  allowed  in  intricate  squatting  action.  Rignty  v. 
Dangar  9 

See  Costs,  1. 

COVENANT.  A.  sold  by  a  written  agreement  his  plant  and  stock 
in  trade  as  a  gingerbeer  manufacturer  at  Parramatta. 
Held,  that  there  was  no  implied  covenant  by  the  vendor 
not  to  establish  a  similar  business  in  Parramatta  or  else- 
where. 
Only  one  counsel  is  heard  on  District  Court  appeals. 
On  District  appeals  the  Court  has  power  to  direct 
a  verdict  to  be  entered  for  the  defendant.  Broivnv,  Miller  7^ 

CRIMINAL  LAW. 

See  Attempt  to  commit  Mdrdkr. 

See  CiRCQiT  Court. 

See  Embezzlement. 

See  Gamino-house. 

See  Larceny. 

See  Murder. 

See  Quarter  Sessions. 

CRIMINAL  PRACTICE. 

See  Practice,  Criminal. 

CROSS-ACTION. 

See  Pleading,  10.     ZimnUer  v.  Manning  235 

CROSS-EXAMINATION  of  a  witness  in  a  criminal  case  may  be 
postponed.     R,  v.  Chiibh  282 

See  Evidence,  3. 

CUSTOM,  evidence  of,     Whyte  v.  Bank  of  New  South  Wales  17 

See  Banker. 

CUSTOMER,  a  banker  is  not  entitled  to  debit  the  account  of  the,  in 
the  absence  of  any  authority  from  the  customer  to  that 
effect.     Whyte  v.  Bank  of  New  South  Wales  17 

See  Banker. 

DAMAGE,  special,  recoverable  for  wrongful  breach  of  statutory 
public  duty,  notwithstanding  existence  of  penalty.  Keogh 
v.  Loring  166 

See  Impounding  Act,  2. 

DAMAGES,  meaMure  of,  in  action  for  negligence.  Thompson  v.  The 
Commissiomr  of  Railways  297 

DEBT. 

See  Bail. 

DEBT  ON  BOND.  A.  sold  to  B.  for  £2,000,  certain  lands  to  which 
C.  had  a  claim,  and  executed  a  bond  in  the  penalty  of 
£4,000,  conditioned  to  be  void,  if  he  should  deliver  pos- 
session within  twelve  calendar  months  from  21  July,  1852, 
and  there  should  not  be  at  the  end  of  such  time  any  suit 
pending  against  him  or  B.,  whereby  B.'s  title  as  derived 
from  A.  might  be  prejudicially  affected,  or  if  A.  should 
pay  to  B.,  £2,000  and  interest  on  2l8t  July,  1853.  A  suit 
was  instituted  by  C,  but  not  decided  between  21  July, 
1852,  and  21  Jtily,  1853.     B.  having  sued  upon  the  bond, 
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Heldy  that  he  was  entitled  to  recover  the  fall  amonnt  of 
the  penalty.     EcUes  v  Osborne  103 

DECISIONS,  adherence  to  former,    Fisher  v.  Thondon  137 

Ex  parte  Paynter  189 

DEPENDENT  RELATIVE  REVOCATION. 

See  EoGLESiASTiCAL  JuBiaDicnoN,  1.  Giblin  v.  0*Ccn- 
nor  123 

DEPOSITIONS  returned  by  magistrates  cannot  be  supplemented  on 
application  for  a  prohibition  by  evidence  of  what  occarred 
before  the  magistrates.     Ex  parte  Ivdl  91 

all  the,  taken  against  the  accused  to  be  read  over  before 
he  is  invited  to  make  a  statement.  B,  v.  Rosenski  27 
See  Larceny,  1. 

DESERTED  WIVES  AND  CHILDREN'S  ACT. 

See  Justices,  1.    Ex  parte  Sigerson  353 

DISTRESS,  rteht  of.    Ex  parte  Main  108 

See  Impounding  Act,  2.     Ktoghw  Loring  156 

DISTRICT  COURTS  ACT.  1.  The  defendant  was  the  owner  of  the 
H.  station,  which  was  situate  within  the  jurisdiction  of 
the  District  Court  of  Hay,  and  was  managed  for  him  by  a 
superintendeHt,  and  he  had  been  on  the  station  for  some 
time  in  December,  1860,  or  January,  1861.  Goods  having 
been  supplied  by  the  plaintiff  from  his  store  at  Hay  to  the 
defendant,  he  sued  him  for  them  in  the  District  Court  of 
Hay  ;  the  first  item  in  the  particulars  attached  to  the 
plaint  being  dated  <*  1862,  May  8."  Held,  in  the  absence 
of  other  evidence,  that  the  defendant  was  not  resident 
within  the  jurisdiction  of  the  District  Court  of  Hay  ;  and 
the  plaintiff  having  obtained  judgment  in  the  District 
Court  of  Hay,  a  prohibition  was  granted. 

The  affidavit  upon  which  the  rule  for  a  prohibition  was 
granted  being  entitled  in  the  District  Court,  and  in  the 
cause  there,  and  sworn  in  Melbourne  before  a  Com- 
missioner of  the  Supreme  Court  of  New  South  Wales,  was 
ordered  to  be  amended  under  12  Vic,  No.  1,  sect.  3. 

The  defendant's  affidavit  showed  that  he  never  heard 
of  the  case  until  after  judgment— that  he  had  a  defence 
on  the  merits,  and  that  the  plaintiff's  attorney  knew  that 
the  defendant  resided  in  Melbourne  only.  The  prohibition 
was  therefore  granted  with  costs.     Ex  parte  fioUard  192 

2.  A  defence  of  lien  is  a  justification  in  an  action  of  trover 
or  detinue  within  the  meaning  of  the  fifty-ninth  section  of 
the  District  Courts'  Act.     McMiUan  v.  Whitjleld         356 

3.  In  an  appeal  from  the  District  Court  notice  of  appeal 
had  been  duly  given  ;  but  the  security  for  the  amount  of 
the  judgment  had  not  been  given,  or  the  amount  of  the 
judgment  deposited  in  the  hands  cf  the  registrar  by  the 
appjellant.  The  respondent  having  given  the  appellant 
notice  that  he  intended  to  take  these  objections  when  the 
case  came  on  for  hearing,  the  Court  refused  to  hear  the 
case  until  such  security  had  been  given,  or  such  amount 
deposited  with  the  registrar,  and  ordered  the  appeal  case 
to  be  struck  out  with  costs. 

A  sale  bv  auction,  by  a  licensed  auctioneer  in  Sydney, 
is  not  a  sale  in  market  overt. 

When  the  defendant  obtains  a  verdict  in  an  action  in 
the  District  Couii;,  his  costs  are  a  judgment  within  the 
meaning  of  sect.  94. 

The  rules  not  prescribing  any  time  within  which  the 
appellant  is  to  give  security  for  the  costs  of  the  appeal 
and  the  amount  of  the  judgment,  or  in  lieu  of  such  se- 
curity make  the  deposit  required  by  sect  94,  the  appellant 
can  comply  with  these  conditions  at  any  time ;  bat  where 
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the  conditions  had  not  been  complied  with,  the  Court  of 
appeal  Btinick  out  the  case  with  costs.  Boggsy,  Hickie  211 

4.  upon  appeals  from  the  District  Courts  coming  on,  ap- 
plications by  the  respondent  to  correct  irregularities  in 
the  settling  and  signing  the  case,  or  to  strike  out  the 
appeal  case,  or  to  stay  the  hearing,  must  be  made  at  the 
earliest  period.     Aflen  v.  Whyte  216 

5.  Wherever  the  sum  claimed  by  a  plaint  in  a  District 
Court  exceeds  £10,  the  successful  party,  in  the  absence  of 
any  order  by  the  District  Court  Judee  under  sect.  73  of 
the  Act,  is  entitled  to  his  costs  according  to  the  scale  ap- 
plicable to  the  particular  case.    Ex  parte  Goebd  82 

6.  On  appeals  the  Court  can  direct  a  verdict  to  be  entered 
for  the  defendant. 

On  appeals  only  one    counsel    is   heard.    Brown  v. 
Miller  76 

7.  Where  the  Court  of  Appeal  directed  a  verdict  to  be  entered 
for  the  plaintiff,  and  the  District  Court  Judge  ordered  a 
new  trial,  a  prohibition  granted  with  costs.  Graham  v. 
Fennell  154 
See  Prohibition,  1. 

ECCLESIASTICAL  JURISDICTION.  1.  A.  made  a  will  in  1856, 
which  was  revoked  by  a  will  made  in  1859  and  duly  exe- 
cuted. In  1861,  a  short  time  before  his  death,  A.  caused 
the  will  of  1859  to  be  copied  by  B.,  with  the  alteration 
only  of  the  names  of  the  executors.  He  executed  the  new 
instrument  in  B.'s  presence,  and  being  then  told  that  a 
second  witness  was  necessary,  said  he  would  get  one  and 
thereupon  put  both  documents  away.  There  was  no  evi- 
dence that  A.  at  any  time  spoke  of  destroying  the  will  of 
1859,  or  that  he  did  destroy  it.  The  will  of  1861,  attested 
by  a  second  witness,  but  not  pursuant  to  the  statute  of 
Wills,  and  therefore  inoperative,  was  produced  by  a  priest 
to  whom,  a  few  days  before  his  death,  A.  said  he  had  de- 
livered it.  The  will  of  1859  not  being  forthcoming,  Held 
that  A.  died  intestate.  Iji  re  CottoiCa  will — Gtblin  v. 
O'Connor  12^ 

EJECTMENT. 

See  MoRTOAGEK,  2.     Dtoyer  v.  O'Neill  ,  275 

See  E^STOPPKL.     BuckneU  v.  Mann  1 

ELECTION  of  assignee  necessary  to  invalidate  transactions  coming 
within  sect.  8  of  Insolvent  Act.  Mackenzie  v.  Barker  56 
See  Insolvent  Act,  4. 

EMBEZZLEMENT.  1.  A.  was  the  porter  in  tiie prosecutor's  store, 
and  on  some  few  occasions  he  had  received  money  for 
goods  sold  there  and  handed  it  over  to  the  bookkeeper  ; 
but  this  was  not  shown  to  be  by  the  authority  or  even 
knowledge  of  his  master,  the  bookkeeper  alone  appearing 
to  have  known  of  these  receipts,  and  on  these  occasions 
A.  had  paid  over  these  amounts  to  him.  Some  money 
having  been  paid  to  A.  on  the  day  mentioned  in  the  infor- 
mation for  some  goods  sold  by  his  master,  and  not  having 
been  received  by  his  master,  Held  that  the  money  did  not 
come  into  A.'s  possession  by  virtue  of  his  employment 
within  the  meaning  of  7  and  8  6.  IV.,  c.  29,  sect.  47.  R, 
V.  Carter  216 

ENDORSEMENT. 

See  Bill  of  Exchange,  I.     Thompson  v.  Thompsofi,   242 

EQUITABLE  PLEA. 

See  Bills  of  Exchange.     Thompson  v.  Thompson      242 
See  MoRTGAGKK,  1.     Ma^e  v.  Kidd  270 

ESTOPPEL.  A.|being  the  promisee  of  a  grant  of  certain  land  by  the 
Crown,  in  1830  mortgaged  the  same  to  W.  C.  W.,  bv  a 
lea^e  for  1,000  yean.    The  lease  contained  no  recital,  but 
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stated  that  A.  *'  granted,  bargained,  sold,  and  demised  " 
the  premises  to  W .  C.  W.  for  1,000  years.  In  1836,  A. 
obtained  a  grant  of  the  premises  from  the  Crown  ;  and  in 
1840,  he  conveyed  them  to  W.  W.  B.,  through  whom  the 
plaintiff  claimed.  Upon  ejectment  being  brought  by  the 
pbdntitf  against  W.  C.  W.,  Held  that  the  promisee  A., 
and  those  claiming  under  )nm,  were  estopped  by  the  de- 
mise of  1830,  from  saying  that  A.  had  not  at  that  time  the 
estate  which  he  assumed  to  convey. 

Ifeld  also  that  the  execution  of  the  demise  by  A.  was  a 
sufficient  assertion  of  title  to  sustain  the  estoppel. 

Semble,  that  a  promisee  has  an  equitable  interest  in  the 
land. 

Qtusre,  whether  the  grant  from  the  Crown  fed  the 
estoppel,  and  gave  the  actual  legal  estate.  BuckneU  v. 
Mann  1 

plea  of  judgment  by 

See  Plisadino,  3.     Pitt  v.  Cobcroft  314 

EVIDENCE.  1.  In  an  information  for  perjury  committed  on  a  trial  at 
the  Circuit  Court  of  Goul burn,  a  certificate  of  the  informa- 
tion and  trial  by— "D.B.H.,  Prothonotary  of  the  Supreme 
Court  of  N.  fc*.  W. ,  the  officer  having  ordioarily  the  custody 
of  the  records,  &c.,  in  the  said  Supreme  Court,"  was  held 
not  to  be  sufficient  evidence  of  the  trial  of  such  information 
at  the  Circuit  Court  of  Gonlbum,  because  it  did  not  ap- 
pear on  the  face  of  the  certificate  that  D.  B.  H.  was  the 
officer  having  the  custody  of  the  records  of  the  Circuit 
Court.  The  defect  in  the  certificate  might  have  been 
cured  by  proof,  that  B.  B.  H«  was  the  officer  having  the 
custody  of  such  records. 

The  information  allesed  that  heretofore,  to  wit,  at  the 
Assizes  holden  at  Goulburn,  in  and  for  the  said  colony, 
on,  &c.,  before  S.  F.  M.,  Esq.,  one  of  the  Judges  of  the 
Supreme  Court  of  New  South  Wales,  then  and  there  sitting 
under  the  commission  of  oyer  and  terminer  and  gaol  de- 
livery, in  and  for  the  said  colony  at  Goulburn  aforesaid. 
Semble,  a  misdescription.     B.  v.  West  69 

2.  A.  and  B.  are  indicted  for  robbery,  and  sever  in  their 
challenges.  Held,  that  on  the  trial  of  A.,  who  is  first  tried 
alone,  the  wife  of  B.  is  a  competent  witness.  R,  v. 
TodkUl  345 

3.  The  prisoner  was  indicted  with  forgery  by  altering  the 
date  from  April  to  May  of  a  cheque,  the  payment  of  which 
he  knew  had  been  stopped  ;  the  prisoner  being  proved  to 
have  presented  the  cheque  and  received  its  proceeds.  In 
the  evidence  for  the  prosecution  it  was  proved  that  the 
prisoner  had  made  clandestine  arrangements  for  im- 
mediately leaving  the  colony.  The  prisoner  sought  to 
counteract  this  evidence  by  showing  that  he  desired  to 
abscond  in  order  to  avoid  an  exposure  which  he  alleg^ 
would  take  place  in  his  employers'  (the  prosecutors) 
affairs,  and  claimed  to  prove  by  evidence  as  to  the  state 
of  his  employers'  affairs,  that  such  exposure  was  probable. 
Held  that  such  evidence  was  properly  rejected  as  being 
too  remote  and  conjectural. 

A  Judge  in  a  criminal  case  may,  in  his  discretion,  post- 
pone the  cross-examination  of  a  witness.    B.  v.  Chibb  282 

4.  Where  a  prisoner  has  been  examined  before  his  com- 
mittal, and  in  reference  thereto,  before  the  magistrates  on 
two  occasions,  the  Crown  cannot  at  his  trial  put  in  evi- 
dence the  deposition  taken  on  one  occasion  without  also 
putting  in  the  deposition  taken  on  the  other  occasion. 
Ji,  v.  Sharp  150 
See  Insolvent  Act,  1. 
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5.  A  statement  made  by  a  prisoner  before  the  magistrate^ 
and  read  over  to  and  signed  by  the  prisoner  and  the 
magistrates,  is  admissible  in  evidence  against  him  at  his 
trial  at  Common  Law.  B.  v.  Bomnski  and  another  27 
See  Larceny,  1. 

of  custom.      Whyte  v.  Bank  of  New  South  Wales  17 

See  Banker. 

EXAMINATION,  preliminary,  before  the  justices.  B.v.Bo8e7iski  27 
See  Larceny,  1. 

EXCHANGE  (BILLS  OF). 

See  Bills  of  Exchange. 

FALSE  IMPRISONMENT. 

See  Imprisonment  (False). 

FEME  COVERT. 

See  IjiPOUNDiNG,  ].     Ex  parte  Mai7i  108 

FORGERY. 

See  Evidence.  3.     B.  v.  Chuhb  282 

FRAUDULENT  AGREEMENT. 

See  Bills  of  Exchange,  2.     Campbell  v.  Whyte  94 

FRAUDULENT  INSOLVENCY. 

See  Insolvent  Act,  1.     /?.  v.  Sharp  150 

FRAUDULENT  PREFERENCE,  under  ss.  Sand  12 of  the  Insolvent 
Act.     Mackenzie  v.  Barker  66 

See  Insolvent,  4. 

FREE  SELECTOR,  right  of.  to  impound,  quoere. 

has  equitable  estate  in  fee.     Ex  parte  Mam  108 

See  Impounding  Act,  1. 

GAMING  HOUSE.  A  tent  or  a  part  of  a  tent,  erected  on  or  near 
a  racecourse,  and  kept  only  during  the  time  of  the  races, 
may  be  a  common  gaming-house. 

A.  was  presiding  at  and  conducting  a  roulette  wheel  in 
the  back  compartment  of  a  tent,  and  taking  up  money 
laid  on  coloured  pieces  of  cloth  by  the  players,  or 
occasionally  paying  money  to  such  of  them  as  won.  He 
had  a  cash  box  before  him,  into  or  from  which  the  moneys 
were  put  or  taken.  On  the  next  day  A.  was  standine  in 
front  of  that  wheel  with  the  cash-box  on  the  table,  which, 
when  it  was  seized  by  a  constable,  he  claimed  as  his 
property;  and  a  few  minutes  before  entering  a  constable 
heard  a  voice  in  the  back  compartment  offering  to  bet  on 
one  of  the  colours,  and  a  marble  was  heard  to  fall  in  the 
roulette  wheel.  Held  sufficient  evidence  that  A.  kept 
and  maintained  a  common  gaming-house  ;  and  also  that 
there  was  playing  at  an  unlawful  game  on  the  second  day. 
/?.  V.  Adams  183 

GOLD  FIELDS'  ACT.  Disobedience  of  an  order  made  by  a  justice, 
beins  a  Gold  Commissioner,  under  sect.  32  of  the  Gold 
Fields'  Act,  25  Vic,  No.  4,  relating  to  the  mode  of  work- 
ing any  claim  or  the  due  division  thereof,  is  not  punish- 
able by  fine.    Ex  parte  Chambers  206 

GOODS,  the  owner  of,  cannot  justify  enterins  the  house,of  a  stranger 
against  the  latter's  consent,  and  taking  them  without 
showing  the  circumstances  under  which  they  were  placed 
there,  and  connecting  the  stranger  in  some  way  with  the 
act.    Zimmlery.  Maiming  235 

See  Pleading,  10. 

HALF  CHEQUE,  action  on.     Hoppe  r.  Single  88 

ILLEGAL  AGREEMENT,  plea  of.     Campbell  v.  Whyte  94 

See  Bill  op  Exchanof,  2. 

ILLEGAL,  impounding  not  rendered  by  imperfect  description  of 
the  place  in  memorandum.     Ex  parte  Main  108 

See  Impounding  Act,  1. 

IMPOUNDING  ACT.  1.  A  married  woman  has  no  power  to  im- 
pound cattle  in  her  own  name. 
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QuoBre,  whether  a  free  selector  under  section  13  of  the 
Lands'  Alienation  Act  can  impound. 

Semble,  that  a  free  selector  has  an  equitable  estate  in  fee. 

An  imperfect  description  of  the  place  where  the  cattle 
were  trespassing  in  the  memorandum  left  with  the  pound- 
keeper,  under  section  12  of  the  Impounding  Act,  does  not 
make  the  impounding  illegal.     Ex  parte  Main  108 

2.  The  Impounding  Act,  19  Vic,  No.  36,  sect.  12,  provides 
that  all  cattle,  &c.,  impounded  under  the  provisions  of  the 
Act,  shall  be  sent  to  the  public  pound  nearest  the  land 
where  the  same  were  trespassing ;  and  that  if  any  owner, 
&c.,  shall  impound  any  cattle,  &c.,  in  any  pound  or  place 
not  authorized  by  the  Act,  he  shall  upon  conviction  forfeit 
and  pay  a  fine  not  exceeding  ten  pounds  for  every  such 
offence.  Hdd  that  the  plaintiff,  whose  cattle  had  been 
impounded  by  the  defendant  in  a  pound  not  the  nearest  to 
the  land  where  they  were  trespassing,  was  entitled  to 
recover  for  special  and  particular  damages  sustained  by 
him  in  consequence  of  the  defendant^  breach  of  the 
enactment.     Ktogh  v.  Loving  ld6 

3.  The  defendant  was  the  poundkeeper  of  the  P.  pound, 
which  was  within  *'  the  district  of  Albury."  A  scale  of 
fees  to  be  charged  for  the  sustenance  of  cattle  impounded 
had  been  fixed  for  "the  district  of  Albury'*  by  the  justices 
sitting  in  a  Court  of  Petty  Sessions  nearest  to  the  place 
where  the  P.  pound  was  afterwards  erected,  but  before  its 
erection.  A  copy  of  the  fees  so  fixed  had  been  kept  at  the 
P.  pound.  The  plaintiff,  whose  cattle  had  been  impounded, 
paid  without  protest  sustenance  fees  for  such  cattle, 
according  to  the  scale  above  mentioned,  to  the  defendant, 
who  demanded  and  received  the  same  for  the  release  of 
such  cattle.  Held,  that  the  fees  could  not  be  legally 
claimed  for  sustenance,  and  that  as  the  money  had  been 
received  by  the  defendant  colore  officii,  the  plaintiff  was 
entitled  to  recover  it  in  an  action  for  money  had  and 
received.  Keogh  v.  Styles  167 
See  Money  had  amb  Recbivkd,  1.  Beynold8  v.  Fenier  278 

IMPRISONMENT,  FALSE.  1.  The  plaintiff  was  arrested  in  Vic- 
toria, two  miles  on  the  other  side  of  the  border,  on  sus- 
picion of  horse-stealing,  and  brought  by  a  constable  of  the 
New  South  Wales  force  in  custody  before  the  defendant, 
the  police  magistrate  at  Albury,  who  remanded  him 
without  a  warrant  for  eight  days ;  the  case  was  then  gone 
into,  and  the  plaintiff  turned  out  to  be  innocent  and  was 
discharged.  The  plaintiff  having  sued  the  defendant  for 
the  imprisonment.  Held,  that  the  defendant  was  acting  in 
the  execution  of  his  office,  although  illegally,  and  was 
therefore  entitled  to  notice  of  action. 

The  particulars  of  the  plaint  stated  that  the  defendant 
arrested  the  plaintiff  and  gave  him  into  the  ctistody  of  a 
policeman,  and  caused  him  to  be  unlawfully  imprisoned. 
The  notice  of  action  stated  the  complaint  in  the  same 
terms,  with  the  addition  of  the  words  *'  maliciously  and 
without  reasonable  and  probable  cause,"  and  was  signed 
"WalUr  M.  MiUer."  Held,  that  the  notice  was  bad  for 
the  variance  in  stating  the  cause  of  action,  and  also  for 
not  specifying  the  residence  of  the  plaintiff's  attorney. 
Held  also  that  the  objection  was  available  under  a  plea  of 
the  general  issue. 

Qucerf.,  whether  the  defendant's  detention  of ^he  plain- 
tiff was  illegal  by  reason  of  the  original  arrest  having  been 
without  authority  in  Victoria.  JsUie  v.  Brownrigg  177 
See  Abbkst,  1. 
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INCREASED  ASSESSMENT  ON  RUNS*  ACT  OF  1868. 
See  AsssssMKNT. 

INJUNCTION,  an  application  for  writ  of,  will  not  be  entertained 
where  no  notice  to  apply  for  such  writ  endorsed  on  the 
summons  under  sect.  47  of  the  Common  Law  Procedure 
Act     Halt  V.  Taylor  149 

See  Practice,  15. 

INSOLVENT  ACT.  1.  A  person  may  be  convicted  of  fraudulently 
receiving  property  unlawfully  alienated  by  an  insolvent 
A.,  contrary  to  the  provisions  of  5  Vic,  No.  17,  sect.  74, 
although  at  the  time  of  such  alienation  A.  was  not  in 
insolvent  circumstances. 

Where  the  accused  has  been  examined  before  his  com- 
mittal, and  in  reference  thereto,  before  the  ma^trates  on 
two  occasions,  the  Crown  cannot  put  in  evidence  the 
deposition  taken  on  one  occasion  without  also  putting  in 
the  deposition  taken  on  the  other  occasion.  £.  v. 
Sharp  150 

2.  After  the  sequestra tion  of  the  estate  of  A.  a  composition 
was  duly  offered,  accepted,  and  allowed,  and  thereupon  the 
estate  was  released  from  sequestration.  Held^  following 
Ibhotson  V.  Bryant^  that  a  creditor  of  A.  was  deprived  of 
his  right  of  action  if  or  a  debt  due  before  the  sequestration 
and  proved  under  it,  although  he  was  not  a  consenting 
party,  or  even  present  at  the  meetins  where  the  compo- 
sition was  offered  and  accepted.    Fx3ier  v.  Thi^mUm  131 

3.  The  handing  over  by  a  debtor  to  his  creditor  of  a  cheque 
drawn  by  himself,  or  a  cheque  in  his  possession  drawn  oy 
a  third  person,  in  payment  of  his  debt,  where  the  debtor 
is  insolvent,  or  where  he  contemplates  insolvency,  or 
where  the  transaction  is  within  sixty  days  of  the  seques- 
tration, if  it  has  the  effect  of  preferring  such  creditor  to 
other  then  existing  creditors  of  such  debtor,  is  invalid 
under  sect.  8  of  the  Insolvent  Act. 

To  an  action  by  the  assignees  of  an  insolvent,  for  money 
had  and  received  to  the  use  of  the  insolvent,  the  defendant 
cannot  plead  set-off  in  respect  of  a  debt  incurred  by  the 
insolvent  to  the  defendant,  with  notice  of  his  insolvency. 

But  after  the  Chief  Commissioner  has  taken  proof  of 
the  debt,  and  stated  the  account  between  the  insolvent 
and  the  debtor,  and  allowed  the  balance  of  the  debt  after 
giving  credit  for  the  set-off,  the  assignees  of  such  insol- 
vent cannot  by  action  against  the  debtor  re-open  the 
question  so  decided  by  the  Chief  Commissioner.  Morris 
v.  Flower  106 

4.  The  purchaser  of  the  assets  of  an  insolvent  estate  cannot 
take  proceedings  in  the  name  of  the  arsignee,  to  invalidate 
transactions  coming  within  sect.  8  of  the  Insolvent  Act, 
unless  the  assignee  has  elected,  prior  to  the  sale,  to  make 
them  void. 

The  right  to  recover  the  amount  of  any  payment  within 
sect.  12  of  the  Insolvent  Act,  is  dependent  on  the  same 
election,  whatever  may  be  the  effect  of  25  Vic,  No.  8. 
Jfodbenzte  v.  Barker  56 

appointment  of  new  trustees  under.  In  re  Saytrs  Assign- 
ment 54 
See  Assignment,  1. 

INSURANCE.  The  declaration,  on  a  policy  of  insurance  of  soods 
in  the  ordinary  form,  alleged  that  the  goods  (the  suoject 
matter  of  the  policy)  were  shipped  at  P.  and  S.,  being 
ports  in  Java,  on  board  a  ship,  to  be  carried  to  Sydney ; 
and  it  then  averred  that  the  ship  was  a  French  ship,  and 
sailed  from  S.,  a  port  in  Java,  which  was  subject  to  the 
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laws  of  Holland  upon  her  voyage,  and  that  daring  the 
voyage  she  was  forced  by  stress  of  weather,  and  by  perils 
BO  insured  against,  to  return  to  S.  It  then  averred  that 
the  ship  and  the  goods  were  so  injured  and  damaged  by 
reason  of  the  perils  insured  aaainst,  that  it  was  necessary 
that  the  goods  should  be  unshipped,  and  that  tha  goods 
were  so  unshipped ;  and  having  been  so  unshipped,  and 
being  so  damaged  and  injured,  were,  without  the  consent 
or  concurrence  of  the  plaintiflf,  sold  to  and  taken  possession 
of  by  certain  other  persons,  resident  at  S.,  over  whom  the 
plaintiff  had  not  nor  ever  had  any  control — and  by  means 
of  the  premises  the  goods  were,  by  perils  so  insured 
against,  wholly  lost.     Held  bad  on  demurrer. 

8emUe,  that  a  plea  that  alleged  that  the  goods  might 
and  could  have  been  forwarded  to  their  place  of  destination 
in  a  marketable  state  is  good.     Boss  v.  Miller  329 

JOINT  CAUSE  OF  ACTION,  in  slander.  SmUh  v.  ATQuiggan  268 
See  Pleading,  5. 

JUDGMENT.  An  action  will  lie  in  the  Supreme  Court  upon  a  judg- 
ment of  a  County  Court  in  Victoria.  Pauly.MartmcCaU  Si 
recovered  plea  of,     Brown  v.  Miller  80 

Pitt  V.  Cobcrojt  314 

JURISDICTION. 

See  DiSTRic?r  Courts'  Act,  1.  Ex  parte  Pollard  192 
See  Circuit  Court,  1.     B,  v.  Black  Pet^  207 

JURY.  While  one  jury  are  retired  considering  their  verdict,  another 
jury  from  the  same  panel  may  be  sbruck  without  the  cards 
containing  the  names  of  the  former  jury  being  returned 
to  the  box.     Goodchap  v.  Nixon  182 

JUSTICE,  notice  of  action  against.    Ellis  v.  Broicnrigg  179 

See  Imprisonment  (False). 

An  action  against  a,  cannot  be  maintained  for  act  done  by 
him  without,  or  in  excess  of  his  jurisdiction,  where  the 
party  aggrieved  has  once  obtained  a  rule  nin  for  a 
statutory  prohibition.     Kinchler  v.  Cowper  142 

See  Action,  1. 

JUSTICES.  1.  Sir  John  Jervis^  Act  is  applicable  to  proceedings 
under  the  Deserted  Wives'  and  Children's  Acl^  and  there- 
fore where  an  order  for  the  maintenance  of  a  wife  had 
been  made  under  the  Deserted  Wives'  and  Children's  Act 
against  A.,  and  a  copy  of  the  minute  of  the  order  had 
l^en  duly  served  upon  him  under  the  seventeenth  section 
of  Sir  John  JervU*  Act,  Held  that  the  justices  bad 
authority  to  proceed  against  A.  for  disobedience  of  the 
order. 

Held  also  that  the  order  for  the  maintenance  took  effect 
from  the  time  when  it  was  pronounced,  and  that  the  whole 
of  the  arrears  from  that  time  were  payable.  Ex  parte 
Sigerson  353 

ought  to  give  the  prisoner  the  second  caution  contained 
in  11  and  12  Vic,  c.  42,  as  well  as  the  first.  B,  v. 
Bosenski  and  another  29 

See  Larceny,  1. 

LARCENY.  1.  In  preliminary  enquiries  under  11  and  12  Vic,  c.  42, 
8.  18,  before  committing  magistrates  they  are  bound  to 
read  over  all  the  depositions  at  the  close  of  the  entire 
case  for  the  prosecution  before  calling  on  the  accused  for 
his  defence,  and  the  omission  to  do  this  renders  the 
statement  of  the  prisoner  inadmissible  in  evidence  at  the 
trial  under  the  statute.  But  a  statement  made  by  a 
prisoner  before  the  magistrate,  and  read  over  to  and  signed 
by  the  prisoner  and  the  magistrates,  is  admissible  in 
evidence  against  him  at  his  trial  at  common  law. 

It  will  be  prudent  for  the  justices  always  to  give  the 
prisoner  the  second  caution  as  well  as  the  first,  for  there 
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may  have  been  a  previous  untrue  representation,  or  threat, 
or  promise  made  to  the  prisoner,  and  the  second  caution 
might  be  considered  sufficient  proof  that  the  confession 
was  not  induced  thereby. 

The  prosecutor  had  removed,  with  a  felonious  intent, 
goods  to  the  value  of  £5  at  one  time  fi-om  the  prosecutor's 
premises,  which  goods  had  been  a  few  days  before  in  the 
prosecutor's  dwelling  house.  Held,  that  he  could  not  be 
convicted  of  larceny  of  goods  to  the  value  of  £5  in  a 
dwelling  house.     B.  v.  Hosenski  and  another.  27 

2.  A.  received  goods  from  a  carrier  and  sold  them.  These 
goods  were  stolen,  but  there  was  no  evidence  who  stole 
them.  The  carrier  had  never  been  seen  or  traced  in  con- 
nection with  the  goods  after  A.  received  them.  There  was 
some  evidence,  in  fact,  that  the  original  bailee  was  not  a 
carrier,  but  an  accomplice  of  A.  for  the  purpose  of  getting 
possession  of  the  goods  and  afterwards  appropriating 
them.  Held,  that  A.  could  be  convicted  of  receiving 
stolen  goods  within  7  and  8  G.  IV.,  c.  29. 

SemSUf  that  a  man  cannot  be  convicted  of  feloniously 
receiving  stolen  goods  from  a  bailee,  who  has  been  guilty 
of  larceny  of  such  goods,  under  22  Vic.  No.  9.  if.  v. 
Parker  217 

3.  A.  findine  a  man  insensible,  took  some  money  from  him, 
with  the  bona  fide  intention  of  keeping  it  for  him  ;  but 
afterwards,  with  intent  to  defraud,  converted  it  to  his 
own  use.  Held,  that  A.  could  not  be  convicted  of  larceny 
as  a  bailee  under  22  Vic,  No.  9.  R.  v.  Eighty  176 

LICENSED  SALE  OP  LIQUORS'  ACT  (25  Vic,  No.  14). 
1.  A.  having  been  convicted  of  illegally  selling  liquors,  a 
complaint  on  oath  was  laid,  which  stated  that  **from 
circumstances  within  my  own  knowledge,  and  from 
information  given  to  me,  I  have  every  reason  to  believe 
and  do  believe  that  one  M.  S.  has,  on  her  premises  at  M., 
certain  spirits  for  the  purpose  of  illegal  sale,  contrary, 
&c.  ;  and  I  swear  that  the  said  M.  S.  was  this  day  duly 
convicted  of  illegally  selling  spirits  by  the  M.  bench  of 
justices,"  and  a  search  warrant  was  issued,  under  which 
certain  spirits  were  seized.  A  summons  also  was  issued, 
which  stated  that  an  information  had  been  laid  that  M.S. 
had  spirits  in  her  possession,  for  the  purpose  of  illegal 
sale,  and  calling  on  her  to  show  cause  why  the  said 
liquors  should  not  be  confiscated  ;  and  the  case  having 
come  before  a  police  magistrate,  he  adjudicated  the 
goods  which  had  been  seized,  and  were  then  before  the 
Court,  to  be  forfeited.  Held^  that  the  complaint  on  oath 
was  defective,  under  sect.  62  of  the  Publicans'  Act,  but 
curable  under  11  and  12  Vic,  c.  43,  sect.  1.  Held  sAbo 
that  the  search  warrant  was  substantially  bad,  as  not 
following  the  enactment  either  in  terms  or  in  effect,  and 
could  not  be  amended.  Held  also  that  the  justice  had  no 
jurisdiction  to  issue  any  summons  or  enter  into  any 
enquiry  as  to  the  goods  seized,  unless  a  warrant  had 
issued  under  that  section.  Held  also  that  a  police 
magistrate  had  jurisdiction  to  hear  the  case,  under  17  Vic, 
No.  39,  sect.  11.     Ex  parte  SpraU  264 

LIEN,  the  defence  of,  is  a  justification  in  an  action  of  trover  or 
detinue,  within  the  meaning  of  the  fifty-ninth  section  of 
the  District  Courts' Act.     McMillan  y.  Whitfield         366 

LOST,  half  cheque  being,  action  on  the  other  half.  Hoppe  v. 
Single  88 

See  Practick,  12. 

MANDAMUS,  a  rule  in  the  nature  of,  under  sect.  93  of  the  District 
Courts'  Act,  to  a  Judge  of  the  District  Courts'  Act  to 
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direct   the    registrar    to  tax  ooetB  refused.    Ex  parte 
Brown  83 

a  rale  in  the  nature  of,  to  registrar  of  District  Coort, 
who  refused  to  tax  costs  grantwl.     Ex  parte  Ooebell     82 
See  Costs,  2. 
MARKET  OVERT,  a  sale  by  auction  by  a  licensed  auctioneer  in 
Sydney,  is  not  a  sale  by,  Boggs  v.  HiekU  211 

See  District  Coubts*  Act,  3. 
MARRIED  WOMAN,  a,  has  no  power  to  impound  cattle  in  her  own 
name.     Ex  parte  Main  108 

See  Impoundino  A-GT  1 

MASTER  AND  SERVANTS'  ACT.  1.  The  sixth  section  of  20 
Vic,  No.  28,  enables  a  justice,  upon  the  complaint  of  any 
servant  touching  the  nonpayment  of  his  wages,  to  summon 
the  agent  of  his  master ;  and  two  justices  may  hear  the 
complaint,  and  '*  make  an  order  for  the  payment  by  such 
agent,  &c.,  to  such  servant  of  so  much  wages  "  as  is  due. 
It  then  provides  that  *'  in  case  of  refusal  or  nonpayment 
of  any  sum  so  ordered  to  be  paid  by  such  agent,  ftc.,'*  or, 
'*in  case  such  agent,  &c.,  shall  neglect  or  refuse  tosive 
a  draft  or  order  on  his  master  for  such  sum,  &c,  then 
such  justice  or  justices  shall  and  may  issue  their  warrant 
to  levy  the  same  by  distress  and  sale  of  the  goods  of  such 
master."  HM  that  it  was  illegal  for  the  jastices  to  issue 
a  warrant  of  distress  under  this  section,  without 
previously  summoning  and  hearing  the  party  to  be 
distrainea  upon,  although  a  summons  and  hearing  are  not 
in  terms  required  by  the  Act. 

Held^  also,  that  if  the  servant  give  a  draft  upon  his 
master,  and  the  master  does  not  accept  it,  the  servant  is 
without  remedy.     Ex  parte  Duxberry  230 

MINUTE  OP  ADJUDICATION  OF  JUSTICES,  service  of.  Ex 
parte  Siperton  353 

See  Justices,  I. 

MISDESCRIPTION,  in  certificate,  of  information  and  trial.  F. 
v.  West  69 

See  Evidence,  1. 

MISDEMEANOUR,  a  constable  apprehending  a  person  for  a,  must 
have  in  his  possession  a  warrant,  and  show  it  on  demand. 
B.  V.  Whitehoiue  118 

Sfifi  .A^rkkst    1 

MISNOMER  in  warrant.     B.  v.  Whittkott^  118 

See  A,rr£ST   1 

MONEY  HAD  AND  RECEIVED,  will  lie  for  fees  paid  by  plaintiff 
after  demand  by  ponndkeeper,  who  refused  to  release 
cattle  impounded  without  such  payment.  Keogh  v. 
Styles  170 

See  Impoudding  Act.  3. 
1.  The  plaintiff  having  impounded  the  sheep  of  E.,  B.  paid 
to  the  defendant,  who  was  the  poundkeeper,  the  amount 
claimed  as  damage,  and  gave  notice  of  appeal ;  but  with- 
out going  on  with  the  appeal  he  recovered  damages  in  an 
action  against  the  plaintiff  for  the  illegal  impounding,  the 
money  so  paid  being  included  in  these  damages.  Held, 
that  the  plaintiff  could  not  recover  in  an  action  for  money 
had  and  received  against  the  poundkeeper,  the  money  so 
paid  to  him.     Reynolds  v.  Ferrier  278 

See  Assessment  on  Runs'  Act  of  1858.  Lord  v.  Lee  304 

MONEY  LENT. 

See  Savings*  Bank  Act.    Nixon  v.  Savings  Bcuik      288 

MORTGAGEE.  1 .  The  twenty -fifth  section  of  the  Trustees  and  Mort- 
gagees' Act,  26  Vic,  No.  12,  does  not  in  any  way  affect 
the  rights  of  the  mortgagee  ;  and,  therefore,  in  an  action 
by  a  mortgagee  against  a  tenant  for  rent  which  had  accrued 
since  the  tenant   had  received  notice  of  the  mortgage, 
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Held,  that  it  was  no  legal  or  equitable  defence  that,  before 
the  receipt  of  such  notice,  he  had  surrendered  the  residue 
of  his  term  to  his  landlord,  the  mortgagor,  who  up  to  that 
time  had,  with  the  mortgagee's  consent,  remained  in  the 
receipt  of  the  rents  and  profits.     Mate  v.  Kidd  270 

2.  In  ejectment  by  a  mortgagor  and  mortgagee  against  a 
tenant  at  will  of  the  mor^agor,  whose  tenancy  luid  been 
put  an  end  to  by  the  mortgage  and  notice  thereof  to  the 
tenant.  Held  that  the  mortgagee  could  recover,  notwith- 
standing, 26  Vic,  No.  12,  sect.  25.     Ihcyer  v.  O'Neil  276 

MURDER,  jurisdiction  of  Circuit  Court  to  try,  where  death  occurred 
out  of  jurisdiction.     H.  v.  £l<ick  Peter  207 

See  Circuit  Court,  1. 

on  information  for,  the  prisoner  can  be  convicted  of  the 
attempt,  under  16  Vic,  No.  18,  sect.  9.  B.  v.  MaUheios^l 
See  ArrEMPT  to  commit  Mubdeb. 

NEGLIGENCE.  1.  Thedefendanthad  undertaken  to  convey  the  plain, 
tiff  to  P. ;  on  the  train  arriving  at  P.,  the  plaintiff  was  stand', 
ing  up  at  the  door  of  the  carriage  with  her  son  ;  the  train 
was  still  moving,  and  it  never  stopped,  but  the  name  of 
the  station  was  called  out ;  the  station-master  came,  un- 
locked the  door  and  lifted  out  the  son,  and  just  as  the 
station-master  was  in  the  act  of  patting  him  down  on  the 
platform,  the  plaintiff  in  stepping  out  after  him  missed 
the  step  of  the  carriage  (its  speed  having  been  a  little  pre- 
viously accelerated),  and  was  thrown  violently  against 
the  rails  of  the  platform.  The  station-master  did  not 
say  anything  either  when  he  opened  the  door  or  set  the 
child  down  ;  the  plaintiff  said  she  knew  at  the  moment 
that  the  train  was  at  greater  speed — too  fast  for  her  to 
get  out  ;  but  that  she  did  not  think  there  was  so  much 
danger  as  there  really  was.  She  had  been  three  times 
before  to  and  from  P.  by  the  train  and  it  had  never 
stopped,  but  she  had  got  out  safely ;  and  on  the  occasion 
of  the  accident,  three  other  passengers  had  safely  alighted 
from  other  carriages  in  the  same  train.  The  jurv  having 
found  that  the  accident  had  been  caused  entirely  by  the 
negligence  of  the  defendants  ;  Held  on  motion  for  a  new 
trial,  on  the  ground  that  such  finding  was  wrong,  that  ad- 
mitting that  the  plaintiff  had  exhibited  some  degree  of 
incantion,  the  accident  had  not  been  caused  by  the  want 
of  ordinary  caution,  but  that  the  defendants  were  solely 
to  blame  for  inviting  her  (as  they  substantially  did)  to 
alight,  and  that  therefore  the  plaintiff  had  not  contributed 
to  her  own  wrong  by  acting  on  that  invitation  to  the  ex- 
tent necessary  to  deprive  her  of  her  claim  to  damages. 
ThoTuson  V.  The  Commissioner  for  RaUxoays  202 

NEW  TRIAL.     Thomson  v.  Commissioner  for  RaMways  292 

See  Negugence. 

NOTICE  OF  ACTION.  The  particulars  of  the  plaint  stated  that  the 
defendant  arrested  the  plaintiff  and  gave  him  into  the 
custody  of  a  policeman,  and  caused  him  to  be  unlawfully 
imprisoned.  The  notice  of  action  stated  the  complaint 
in  the  same  terms,  with  the  addition  of  the  words  **roali- 
ciously  and  without  reasonable  and  probable  cause,"  and 
was  signed  *'  Walter  M.  Miller,"  Held,  that  the  notice 
was  bad  for  the  variance  in  stating  the  cause  of  action, 
and  also  for  not  specifying  the  residence  of  the  plaintiff's 
attorney.  Held,  also,  that  the  objection  was  available 
under  a  plea  of  the  general  issue.  £!flis  v.  Brownrigg  177 
See  Imprisonment,  False. 

PERJURY. 

See  Evidence,  1.     B,  v.  West  69 
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PLEADING.  1.  Declaration  for  not  allowing  the  plaintiff  to  furnish 
certain  work  accordiag  to  contract.  Plea,  that  the  plaintiff 
had  not  performed  the  conditions  of  the  contract  in  this, 
to  wit,  that  he  did  not  perform  the  work  within  the  time 
agreed  upon ;  and  in  this,  to  wit,  that  he  did  not  perform 
the  work  according  to  specifications.  Htld,  a  bad  plea. 
McDonald  v.  The  Municipality  of  Kiama  67 

2.  A  declaration  in  trespass  charged  the  defendant  with 
seizing  and  taking  the  plaintiff's  sheep,  and  scattering  the 
sheep.  Held  that  the  scattering  was  merely  a  matter  of 
aggravation,  and  a  plea  to  the  whole  declaration,  jastify- 
ing  the  seizing  and  taking,  but  omitting  to  justify 
the  scattering,  was  a  good  plea.    New  v.  McMaster     323 

3.  Trespass  on  stations  of  the  plaintiffs.  Plea,  not  possessed. 
Replication,  so  far  as  it  related  to  a  certain  described 
tract,  by  way  of  estoppel,  a  former  verdict  and  judgment 
in  an  action  of  trespass  against  this  defendant,  in  respect 
of  the  same  tract,  but  at  the  suit  of  other  plaintim,  in 
which  action  the  defendant  pleaded  not  possessed, 
and  the  issue  there -^n  was  found  against  him.  xhe  repli- 
cation then  deduced  title  and  possession  from  and  under 
these  parties,  by  alleging  that  the  estate,  right  and  in- 
terest, of  the  plaintiffs  iu  the  former  action  became,  after 
that  verdict  and  judgment,  duly  vested  in  certain  other 
persons,  under  whom  these  plaintiffs  claim  and  occupy  the 
land  by  demise,  all  the  said  parties  having,  in  succession, 
been  in  actual  undisturbed  occupation  of  the  property  np 
to  the  times  respectively  of  their  transmitting  their  in- 
terest therein,  as  aforesaid,  and  until  the  period  of  the 
trespasses  now  complained  of.  Held  a  good  replication. 
Pin  V.  Cohcrofl  314 

4.  The  first  count  stated  that  the  defendants  by  deed 
"granted*'  to  the  plaintiff  certain  land,  and  covenanted 
that  it  should  be  peaceably  held  and  enjoyed  by  him 
without  eviction  and  interruption  by  the  defendants. 
Breach,  that  the  defendants  interrupted  the  plaintiff  in 
the  peaceable  holding  and  enjoyment  of  the  said  land,  by 
bringing  an  action  of  ejectment  to  evict  him  therefrom — 
by  reason  whereof  the  plaintiff,  having  erected  valuable 
buildings  on  the  land,  was  compelled  to  pay  the  defend- 
ants J6450,  to  prevent  judgment  being  signed  in  the  action, 
and  his  being  turned  out  of  possession. 

The  second  count  alleged  a  covenant,  that  the  defend- 
ants would  use  their  utmost  endeavours  to  procure  for  the 
plaintiff,  or  assist  him  in  procuring  from  the  Crown,  a 

?;rant  of  the  said  laud  in  his  favour.  Breach,  that  the  de- 
endants  caused  a  grant  of  the  land  to  be  made  to  them- 
selves— averring  as  special  damage  that  thereupon  the 
plaintiff  was  compelled  to  pay  £450  for  a  grant  of  the 
property  from  them. 

The  plea  to  each  of  these  counts  alleged  that  the  de- 
fendants obtained  a  grant  from  the  Crown  of  the  land, 
after  the  making  of  the  deed,  and  commenced  an  eject- 
ment against  the  plaintiff  for  ejecting  him  from  the 
lands  ;  and  that  it  was  mutually  agreed  between  them 
that  the  plaintiff  should  pay  the  defendants  J6450,  and 
they  should  discontinue  their  action,  and  confirm  the 
plaintiff's  title  to  the  land  ;  and  it  was  further  agreed 
that  he  should  receive  the  performance  by  the  defendants 
of  that  agreement,  in  satisfaction  of  all  causes  of  action 
whatsoever,  which  the  plaintiff  then  had  against  the  de- 
fendants. The  pleas  then  alleged  payment  of  the  £450, 
and  a  discontinuance  by  the  defendants  of  the  ejectment, 
and  confirmation  of  the  plaintiff's  title  by  them  ;    and 
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that  the  plaintiff  accepted  the  performance  by  the  defend- 
antd  of  the  agreement,  in  aatiafaction  of  all  causes  of 
action  against  the  defendants.  Held  that  the  circnm- 
stances  aisclosed  show  a  sufficient  coDsideration  for  the 
agreement,  and  that  both  the  pleas  were  good.  Smart 
V.  TaweU  263 

5.  The  declaration  stated  that  the  plaintiffs  obtained  from 
the  defendant  his  cheque  in  payment  for  goods  sold,  which 
was  presented  for  payment  and  dishonored ;  and  that 
after  wares,  when  the  plaintiffs  were  the  bearers  thereof, 
the  defendant  said,  '*  The  siff nature  to  the  cheque  is  a 
forgery,  and  is  not  the  way  I  spell  my  name  "  (meaning 
thereby  that  the  plaintiffs  were  endeavouring  to  obtain 
money  fraudulently  by  means  of  a  forged  cheque).  Htldy 
that  assuming  that  the  words  were  slanderous  they  did 
not  give  any  joint  cause  of  action  to  the  plaintiffs.  Umith 
V.  McQvigyan  268 

6.  The  declaration  stated  an  agreement  between  the 
plaintiff  and  A.  for  the  performance  of  certain  work "  by 
ihe  plaintiff  for  A.,  to  be  paid  for  upon  certificates  to  be 
given  by  the  defendants ;  and  averred  that  the  plaintiff 
did  and  perlormed  all  the  work  so  contracted  to  be  done, 
and  all  things  and  times  happened  to  entitle  him  to  have 
and  receive  a  certificate  from  the  defendants,  and  it  was 
their  duty  to  give  the  same.  HMy  that  the  declaration, 
omitting  to  show  the  circumstances  from  which  the 
alleged  duty  arose,  was  bad.     Kelly  v.  Bradridge.       162 

7.  The  declaration  stated  that  A.,  the  executor  oi  B.,  sued 
the  defendant  for  that  B.  let  a  certain  dwelling-house, 
store,  and  premises  to  the  defendant,  at  a  certain  rent,  of 
which  rent  one  quarter  due  to  A.,  as  such  executor  of  B., 
was  due  and  unpaid.  Held  bud  on  general  demurrer. 
Kelly  V.  Besson  164 

8.  An  action  on  an  overdue  bill  of  exchange  against  the 
acceptor.     FJea  of  no  consideration  held  a  good  plea. 

A  second  plea  alleged  that  the  bill  represented  tnediffer- 
ence  between  the  debt  of  P.  to  the  plaintiff  and  the  com- 
position agreed  to  be  paid  by  P.  to  the  plaintiff  in  common 
with  his  other  creditors,  and  that  it  was  siven  in  pur- 
suance of  an  arrangement  unknown  to  the  otiier  creditors. 
It  also  stated  an  agreement  when  the  bill  was  given  that 
the  plaintiff  should  look  to  \\  and  not  to  the  defendant. 
Held  that,  irrespective  of  the  last  allegation,  the  plea  was 
good,  on  the  ground  that  every  secret  bargain  is  void  as  a 
fraud  on  the  creditors.     Campbell  v.  Whyte  94 

9.  The  first  count  of  the  declaration  stated  that  the  defend- 
ant bargained  and  sold  to  the  plaintiff,  and  the  plaintiff 
bought  of  the  defendant  4,600  sheep,  more  or  less,  to- 
gether with  certain  stations,  at  17s.  6d.  a  head,  to  be 
delivered  on  or  about  June  16,  1861.  It  alleged  payment 
for  the  sheep,  &c.,  according  to  the  contract.  Breach 
that  the  defendant  did  not  deliver  to  the  plaintiff  the 
whole  number  of  the  sheep  sold.  The  second  count, 
after  stating  the  contract  as  in  the  first  count,  alleged 
that  the  detendant  contracted  that  he  had  done  no  act 
whereby  he  precluded  himself  from  delivering  the  sheep 
according  to  his  agreement.  Averment  of  the  fulfilment 
of  all  conditions  precedent.  Breach  that  before  the  time 
of  the  sale  the  defendant  hud  precluded  himself  from 
delivering  the  sheep  according  to  his  agreement.  To 
these  counts  the  defendant  pleaded  that  it  was  a  con- 
dition of  the  agreement  that  the  plaintiff  should  be  on  the 
station  and  take  delivery  on  or  before  June  15,  1861,  after 
which  time  all  responsibility  on  the  part  of  the  defendant 
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should  cease,  and  no  objection  to  either  sheep  or  stations 
would  be  allowed,  and  averred  that  no  objection  to  either 
sheep  or  stations  was  taken  on  or  before  15th  June,  1861. 
Held  that  the  plea  was  bad.     Hickey  v.  Tooth  98 

10.  The  owner  of  goods  cannot  justify  entering  the  house 
of  A.  against  the  iatter's  consent,  and  taking  such  goods 
without  showing  the  circumstances  under  which  they 
were  placed  there,  and  connecting  A.  in  some  way  with 
the  act. 

The  first  count  of  the  declaration  was  trover  for  goods; 
the  second  count  was  for  breaking  and  entering  the  plain- 
tiflTs  house,  and  carrying  away  plaintiff's  goods.  A  plea 
of  cross-action  alleged  that  the  plaintiif  having  notice  of 
the  defendant's  title  to  certain  goods  under  a  bill  of  sale, 
and  having  entered  into  possession  of  the  house  in  which 
were  the  goods  conveyed  by  the  said  bill  of  sale,  and  into 
possession  of  the  said  goods,  wrongfully  deprived  the  de- 
fendant of  the  use  and  possession  of  those  goods,  and 
wrongfully  detained  the  same,  whereby  the  defendant 
suffered  damages,  equal,  &c.,  which  he  claims  to  set  off, 
&c.  Averment  that  the  causes  of  action  in  the  plea,  and 
in  the  first  and  second  counts,  arose  out  of  the  same  tran- 
saction. Held  bad  as  to  both  counts.  Zimmler  v.  Man- 
ning 235 

11.  The  declaration  stated  that  before,  &c.,  there  was  and 
still  of  right  ought  to  be,  a  certain  public  road  adjoining 
and  abutting  upon  a  farm  of  the  plaintiff's,  in  possession 
of  a  tenant  of  the  plaintiff,  and  averred  that  the  defendant 
wrongfully  erected  fences  on  the  said  public  road,  and 
thereby  prevented  the  plaintiffs  and  his  tenants'  in^^ress 
to  and  egress  from  the  farm,  &c. ,  and  prevented  the  plain- 
tiff from  visiting  and  inspecting  his  farm  and  premises, 
and  entering  to  view  the  same  in  accordance  with  his 
right  so  to  do,  reserved  by  tlie  lease  thereof  to  the  plain- 
tiff. Averment  that  the  defendant  had  erected  the  fences 
and  continued  the  same  so  erected  in  avowed  and  open 
denial  by  defendant  of  the  road,  being  a  public  road,  and 
with  the  intention  of  keeping  the  same  as  a  permanent 
obstruction  to  the  public  road,  and  by  means  of  the  pre- 
mises the  farm  is  deteriorated  in  value,  and  the  plaintiff 
has  become  and  is  thereby  greatly  injured  in  his  rever- 
sionary interest  in  the  farm.  Held  good  on  demurrer, 
because  the  obstruction  alleged  might  be  considered  an 
injury  to  the  reversion. 

A  plea  traversing  the  alleged  right  to  visit  and  inspect 
the  farm  reserved  to  the  plaintiff  in  the  lease  thereof, 
held  bad,  as  raising  an  immaterial  issue.  Carter  v. 
Kent/on  222 

12.  The  twenty-seventh  section  of  the  Savings'  Bank  Con- 
solidation Act,  26  Vic,  No.  11,  enacts  that  in  case  the 
trustees  shall  receive  any  deposit  of  money  from  or  for 
the  use  and  benefit  of  any  infant,  it  shall  be  lawful  for 
them  to  pay  to  such  person  the  amount.  Held^  that  by 
the  operation  of  the  eighth  section  of  the  Acts  Shortening 
Act,  22  Vict.,  No.  12,  there  was  vested  a  discretionary 
power  in  the  trustees  of  the  bank,  and  therefore  no  action 
would  lie  at  the  suit  of  an  infant  for  his  deposit. 

The  declarati(m  contained  a  second  count  icr  money  lent 
and  money  had  and  received  to  the  plaintiffs  use.  The 
defendants  pleaded  that  the  plaintiff  was  unable  to  give  a 
receipt  which  should  l>e  a  sutficient  discharge  to  the  de- 
fendants for  any  money  paid  by  them.  Held  had.  Nixon 
v.  7'he  Trustfes  of  the  Saviiuj^'  Bank  of  Neic  South 
Wales  '  288 


INDEX   TO   CASES   AT  LAW.  xix 

See  Bill  of  Exchange,  1.     Thompton  v.  Thompson, 
See  Insdranck.    Hoss  v.  MilUr  329 

PRACTICE,  C  KIMINAL  1.  Where  several  prisoners  are  indicted 
together,  they  should  be  callefd  on  for  their  defence  in  the 
order  in  which  their  names  stand  on  the  information,  and 
the  defence  of  each  must  be  completed  before  the  next 
prisoner  is  called  upon  for  his  defence,  i?.  v.  Antill  and 
another  50 

2.  A  Judge  may.  in  his  discretion,  postpone  the  cross-exami- 
nation of  a  witness.     B.  v.  Chubb  282 

3.  On  preliminary  enquiries  under  11  &  12  Vic,  c.  42,  before 
committing  magistrates  they  are  bound  to  read  over  all 
the  depositions  at  the  close  of  the  entire  case  for  the  pro- 
secution, before  calling  on  the  accused  for  his  defence,  and 
the  omission  to  do  this  renders  the  statement  of  the  pri- 
soner inadmissible  in  evidence  at  the  trial  under  the 
statute,  i?.  V.  RoseuHki  and  another  27 
See  Larceny,  1. 

4.  Where  accused  has  been  examined  before  the  magistrates 
on  two  occasions,  the  depositions  taken  on  both  occasions 
must  be  put  in  evidence,     i?.  v.  Sharp  150 

PRACTICE.  1.  An  affidavit  to  hold  to  bail,  stating  that  thedefendants 
are  justly  and  truly  indebted  to  the  plaintiff  for  goods 
sold,  is  bad.     Whyte  v.  Cargill  171 

2.  An  affidavit  to  hold  to  bail,  claiming  one  entire  sum,  the 
amount  being  on  several  causes  of  action,  of  which  two 
were  stated  in  the  following  words — **  for  interest  upon, 
and  for  the  forbearance  at  interest  by  me  to  the  defendant, 
at  his  request,  of  moneys  owing  from  the  said  defendant 
to  me  ;  also  tor  money  found  to  be  due  from  the  said  de- 
fendant to  me,  on  the  balance  of  an  account  current,  from 
18th  February,  1856,  to  20th  August  instant,"  is  bad  as 
to  both  these  causes  of  action,  and  the  defendant  is  en- 
titled to  his  discharge.     Prince  v.  Kennedy  174 

3.  While  one  jury  are  retired  considering  their  verdict, 
another  jury  from  the  same  panel  may  be  struck  without 
the  cards  containing  the  names  of  the  former  jury  being 
returned  to  the  box.     Goodchap  v.  Nixon  182 

4.  A  party  cannot  move  to  rescind  or  vary  a  Judge's  order 
after  he  has  served  it  upon  the  other  side.  Ex  parte 
Keogh  '  210 

5.  The  rule  of  practice  which  requires  an  account  verified 
by  the  oath  of  the  plaintiff  to  be  filed  before  execution 
shall  be  sued  out  upon  any  judgment  by  default  in  actions 
of  debt,  does  not  apply  to  corporations  aggregate.  The 
Bank  of  New  Sodth  Wale^w  Tucker  252 

6.  Upon  appeals  from  the  District  Courts  coming  on,  appli- 
cations by  the  respondent  to  correct  irregularities  in  the 
settling  and  signing  the  case,  or  to  strike  out  the  appeal 
case,  or  to  stay  the  hearing,  must  be  made  at  the  earliest 
period.     Allen  v.  Whyte  215 

7.  In  an  action  of  trespass  the  declaration  laid  the  tres- 
passes on  1st  July,  1858  ;  but  the  copy  served  on  the  de- 
fendant stated  the  date  to  be  Ist  July,  1855.  Upon  the 
mistake  being  discovered  the  plaintiff  was  allowed  to 
amend  the  served  copy  of  his  declaration,  and  to  use  cer- 
tain de  bene  esse  examinations  that  had  been  taken,  with 
leave  to  the  defendants  to  cross-examine  the  witnesses— 
it  being  sworn  and  conceded  that  the  defendants  were  not 
aware  of  the  plaintiff's  having  sued  for  any  cause  of  action 
prior  to  July,  1858.     Rmden  v.  Elliott  325 

8.  Where  a  balance  is  sued  for,  the  special  endorsement  of 
particulars  upon  the  writ  of  summons  under  the  22nd 
section  of  the  Common  Law  Procedure  Act  of  1857,  should 
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give  credit  for  payments,  if  any,  and  accordingly  where 
each  endorsement  was  not  sufficient  within  that  section, 
and  the  declaration  had  been  filed  without  any  particulars. 
HM  in  pursuance  of  Rule  18  that  the  pUintiff  could  not 
sign  judgment  for  want  of  a  plea.  Anthony  v.  Thomp- 
son 343 

9.  In  an  action  upon  a  cheque,  half  of  which  had  been  lost, 
a  Judge's  order  had  been  obtained  that  "upon  an  in- 
demnity being  given  by  the  plaintiff  against  the  claims  of 
any  other  person  upon  the  half  lost  cheque,  the  defendant 
shall  be  barred  from  setting  up  as  a  defence  the  loss  of 
the  half  of  the  cheque. "  Htld^  that  the  defendant  was  not 
at  liberty  to  demur  to  the  declaration  for  omittiog  to  state 
any  presentment.     Hoppe  v.  Single  88 

10.  Only  one  Counsel  is  heard  on  District  Court  Appeals. 
Breton  v.  Miller  76 

11.  On  District  Court  Appeals  the  Court  has  power  to  direct 
a  verdict  to  be  entered  for  the  defendant.  Broicn  v. 
MUler  76 

12.  Demurrer  filed  contrary  to  Judge's  order,  order  to  be 
taken  off  the  file.     Hoppe  v.  Single  88 

13.  On  an  application  for  a  prohibition  under  the  Colonial 
Justices'  Acts  additional  evidence  of  what  occurred  before 
the  Justices  is  not  admissible  to  supplement  the  evidence 
as  it  appears  on  the  depositions  returned  by  the  magis- 
trates.    Ex  parte  Ivell  91 

14.  Where  plea  of  no  consideration  to  action  on  overdue  bill 
of  exchange,  application  for  particulars  in  support  of  plea 
refused,  after  issue  had  been  joined.  Oamphell  v. 
Whyte  98 

15.  An  application  for  a  writ  of  injunction  cannot  be  enter- 
tained by  the  Court  where  no  notice  that  the  plaintiff 
might  apply  for  the  writ  has  been  indorsed  on  the  writ  of 
summons,  pursuant  to  sect.  47  of  the  Common  Law  Pro- 
cedure Act  of  1857.  Hale  v.  Taylor  149 
On  appeals  from  District  Court.  Boggi  v.  Hickie  311 
See  DiSTBioT  Courts  Act,  3, 

See  Mandamus. 

PREPERENOE,  fraudulent,  under  ss.  8  and  12  of  the  Insolvent  Act. 
Mackenzie  v.  Barker  56 

See  Insolvent  Act,  4, 

PRIVY  COUNCIL,  appeal  to.    Fisher  v.  Thornton  131 

See  Afpkal. 

PROHIBITION.  The  Court  of  Appeal  from  the  District  Court  had 
ordered  judgment  to  be  entered  for  the  plaintiff.  The  de- 
fendant having,  at  the  next  sittings  of  the  District  Courfc, 
obtained  from  the  District  Court  Judge  an  order  for  anew 
trial,  a  prohibition  was  granted  with  costs  restraining  all 
further  proceedings  upon  the  order  for  a  new  trial.  Gra- 
ham V.  FenneU  154 
on  application  for  a  statutory,  addition^^il  evidence  of  what 
occurred  before  the  justices  is  not  admissible  to  supple- 
ment the  evidence  as  it  appears  on  the  depositions.  £x 
parte  UtU  91 
granted  after  judgment,  where  defendant  .not  resident 
within  the  jurisdiction.  Ex  parte  Po2/arc{  192 
See  District  Courts  Act,  1. 

PROMISSORY  NOTE.  An  instrument  in  the  following  terms  :— 
'*  Newcastle,  16  March,  1861.  The  Bank  of  Australasia. 
Pay  311  amount  claimed  by  G.  TuUy  and  Co.  for  rent  of 
goods  disputed  paid  by  me  to  Mr.  Flood,  under  protest, 
thirty  pounds  sterling,"  is  not  a  promissory  note.  T^dly 
v.  Diliba  350 
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PROMISEE  OF  GRANT,  a,  semhlt  has  an  equitable  interest  in  the 
land.     Buchnell  v.  Mann  1 

See  Estoppel,  1. 
bound  by  estoppel.     Buchnell  v.  Mann  1 

PURCHASE  R»  the,  of  the  assets  of  an  insolvent  estate,  cannot  take 
proceedings  in  the  name  of  the  assignee,  to  invalidate 
transactions  coming  within  sect.  8  of  the  Insolvent  Act, 
unless  the  assifiruce  has  elected,  prior  to  the  sale,  to  make 
them  void.     Mackenzie  v.  Barker  56 

See  Insolvent  Act,  4. 

QUARTER  SESSIONS.  In  case  of  the  accidental  absence  of  the 
Chairman  of  Quarter  Sessions  upon  the  day  proclaimed  for 
holding  the  Sessions,  the  justices  can  adjourn  the  Court, 
and  on  the  following  day  elect  a  chairman,  under  16  Vic, 
No.  36.  sect  4,  and  proceed  as  an  ordinary  Court  of  Quar- 
ter Sessions.  {Stephen fi. J.  ^ditstntientt).  B.v.GarbiUt^ 

RAILWAYS,  the  Commissioner  of.  Thompson  v.  The  Gommissioner 
for  Bailways  292 

See  Negligence. 

RECAPTION.  The  owner  of  goods  cannot  justify  entering  the  house 
of  A.  against  the  tatter's  consent,  and  taking  such  goods 
without  showing  the  circumstances  under  which  they 
were  placed  there,  and  connecting  A.  in  some  way  with 
the  act.     Ziminler  v.  Manning  235 

RECEIVING  stolen  goods  from  a  bailee,  who  is  guilty  of  larceny 
of  such  goods  under  22  Vic,  No.  9.  R.  v.  Parker  217 
See  Lakceny,  2. 

REVERSION,  nuisance,  injury  to  the.     Carter  v.  Kenyan  222 

See  Pleading,  11. 

REVOCATION  OF  WILL. 

See  Ecclesiastical  Jubisdiction,  1 .  Gihlin  v.  O'Connor  1 23 

SAVINGS'  BANK. 

See  Pleading,  12.  Nixon  v.  The  Trustees  of  the  Savings* 
Bank  289 

SEARCH  WARRANT,  which  is  defective,  under  sect.  62  of  the  Pub- 
licans' Act,  cannot  be  amended. 

must  issue  before  justice  can  enter  into  enquiry  as  to 
goods  seized  under  sect.  62  of  the  Publicans  Act.  Ex 
parte  Spratt  254 

See  Licensed  Sale  op  Liquobs'  Act,  1. 

SET  OFF. 

See  Insolvent  Act,  3.    Morris  v.  Flower  196 

SEQUESTRATION. 

See  Insolvent  Act. 

SHIPPING. 

See  Insurance.    Boss  v.  MiUer  329 

SLANDER,  joint  cause  of  action  in.     Smith  v.  McQmggan  268 

See  Pleading,  5. 

STATEMENT  of  prisoner  inadmissible  in  evidence  at  the  trial 
where,  in  the  preliminary  enquiry  under  11  and  12  Vic, 
c.  42,  before  the  committing  magistrates,  the  latter 
omitted  to  read  over  all  the  depositions  at  the  close  of  the 
entire  case  for  the  prosecution,  before  calling  on  the 
accused  for  his  defence.  R,  v.  Rosenski  and  Another  27 
See  Larceny,  1. 

made  by  prisoner  before  the  magistrate^  and  read  over  to 
and  signed  by  the  prisoner  and  the  magistrate,  is  ad- 
missible in  evidence  against  him  at  his  trial,  at  Common 
Law.     R.  V.  Rosenski  and  Another  27 

See  Larceny,  1. 

SURRENDER  by  tenant  to  mortgagor.     Maie  v.  Kidd  270 

See  Mortgagee,  1. 

SUSTENANCE  FEES  illegally  demanded  and  paid,  are  recoverable. 
Keogh  v.  Styles  167 
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TAXATION  OF  COSTS. 

See  Costs,  1.     Bigney  r.  Dangar  9 

TENEMENTS'  ACT.  R.  being  lessee  of  certain  tenements  for  a 
term,  transferred  his  lease  to  H.  for  the  remainder  of  his 
term,  and  H.  similarly  transferred  the  premises  to  T, 
Held,  that  T.  having  wrongfully  held  over,  after  the  expi- 
ration of  the  term,  could  not  be  ejected  upon  the  com- 
plaint of  R.,  under  the  Tenements*  Act,  17  Vic,  No.  10. 
Ex  parte  Thompson  358 

TENT,  a,  erected  on  the  racecourse,  and  kept  during  the  races,  may 
be  a  common  gaming  house.     B.  v.  Adams  183 

See  (taming  House. 

TRADE,  covenant  in  restraint  of.     Brown  v.  Miller  76 

TRESPASS.  The  owner  of  goods  cannot  justify  entering  the  house 
of  A.  against  the  latter's  consent,  and  taking  such  goods 
without  showing  the  circumstances  under  which  they  were 
placed  there,  and  connecting  A.  in  some  way  with  the 
act.     Zimmler  v.  Manning  235 

See  Pleading,  10. 

See  Pleading,  2.     New  v.  Me  Master  323 

See  Pleading,  3.     Pitt  v.  Cobcrqft  314 

TRUSTEES,  where,  of  assigned  estate,  had  left  the  Colony,  the  Court, 
under  sect.  9  of  7  Vic,  No.  19,  appointed  new  trustees, 
and  directed  the  out-going  trustees  to  execute  all  necessary 
conveyances  to  the  new  trustees.  In  Be  Bayer's  Assign- 
ment 54 
See  Assignment. 

WARRANT. 

misdescription  of  person  in.     R,  v.  WJiitehxmse  118 

must  be  in  constable's  possession  when  making  an  arrest 
for  misdemeanour,     i?.  v.  Wkitehoxue.  118 

See  Arrest,  1. 
See  Search  Warrant.     Ex  parte  Sprait  254 

WILL,  execution  of.     OiUin,  v.  O'Connor  123 

See  Ecclesiastical  Jurisdiction. 

WITNESS,  costs  of  producing  documents,  will  be  allowed,  although 
no  notice  to  admit  has  been  given,  where  the  documents 
themselves  must  be  produced,  and  the  witness's  presence 
is  necessary  as  their  custodian.  Bigney  v.  Dangar  9 
See  Costs,  1. 

the  cross-examination  of,  in  a  criminal  case,  may  be  post- 
poned.    B,  V.  Chid}b  282 
See  Evidence,  3. 
See  Evidence,  2.     B,  v.  Todkill  345 


CASES   IN   EQUITY. 

ACCOUNT.  1.  A.  bought  from  B.  certain  stations  at  so  muoh  per  head 
when  mustered.  A.  sentC,  his  agent,  to  take  delivery  from 
D.,  the  agent  of  B.;  C.  and  E.  agreed  that  the  muster 
should  be  abandoned,  and  the  number  of  cattle  assumed 
without  muster.  A.  repudiated  the  agreement  and 
demanded  a  muster,  which  was  refused.  Held  that  A. 
was  entitled  to  an  account  of  the  number  of  cattle  at  the 
time  of  the  purchase.     Turner  v.  Wright  9 

2.  See  Statute  of  Limitations,  1. 

3.  Se«  Injunction,  2. 

4.  See  Commission. 

ADVICE  of  Court  under  Act  26  Vic,  No.  12. 

1.  Direction  under  26  Vic,  No.  12,  to  trustees  to  apply  to  the 
legitflature  for  power  of  sale,  where  no  power  ffiven  under 
the  will.  In  the  matter  of  the  trusts  of  the  will  of  Thomaa 
Parnell,  and  of  the  Trust  Property  Act  of  1862  87 

2.  Opinion  of  Judge  under  26  Vic,  No.  12,  as  to  power  of 
trustees  to  raise  money  by  mortgage  for  working  mines,  and 
for  payment  of  debts  and  legacies. 

Judge  required  by  the  Act  to  give  advice  on  questions  of 
law,  but  not  to  tell  trustees  how  to  exercise  a  discretionary 
power.  In  the  matter  of  the  trusts  of  the  will  of  Henry 
Osborne,  and  of  the  Act  26  Vic,  No.  12.  89 

3.  Opinionof  Judge  under  26  Vic,  No.  12,that  under  the  cir- 
cumstancesexecutrixcouldapplypersonaltyin making  such 
further  advances  on  mortgages  as  might  be  necessary  for 
their  realization ;  and  that  executrix  could  not  apply  by  way 
of  advance  for  any  child  a  portion  of  the  corpus  of  his  pros- 
pective share.  In  the  matter  of  the  will  of  James  Z>tci<07i, 
deceased,  and  the  matter  of  the  act  26  Vic,  No.  12       93 

AGENT.  1.  W,y  M.,  and  T.  being  trustees  of  C.'s  willj  W.  and  M. 
left  the  colony  and  appointed  E.  by  power  of  attorney  to 
act  for  them  ;  money  belonging  to  the  trust  estate  was 
received  by  Messrs.  G.,  T.,  and  R.,  the  solicitors  of  the 
estate  (T.  being  also  trustee),  and  paid  out  on  cheque  of 
the  firm,  and  applied  by  T.,  with  cognizance  of  E.,  in 
manner  contrary  to  trusts.  T.  and  E.  being  insolvent,  VV. 
and  M.  filed  bill  against  G.  and  R.  Htld,  that  under  the 
circumstances,  G.  and  R.  not  being  constructive  trustees, 
but  agents  only  of  E.  and  T.,  and  as  more  than  six  years 
had  elapsed  before  the  filing  of  bill.  Statute  of  Limitations 
applied  and  bill  dismissed. 

If  agent  of  trustee,  having  notice  of  trust,  does  some  act 
making  him  constructive  trustee,  he  will  be  liable  for 
breach  of  trust  committed  with  his  concurrence. 

If  agent  of  trustee,  not  having  done  anything  to  render 
himself  constructive  trustee,  assists  trustee  to  commit  a 
fraud  upon  cetnitique  trust,  he  is  liable  to  them. 

If  agent,  by  merely  obeying  orders  of  his  principal, 
enables  him  to  commit  breach  of  trust,  not  amounting  to 
fraud,  he  is  not  liable  to  cextuisqtw  trust,  though  he  may 
know  that  act  was  a  breach  of  trust. 

If  a  firm  of  solicitors,  consisting  of  several  partners,  have 
duties  committed  to  them  by  tlieir  clients,  and  one  of  the 
partners  in  course  of  business  carrying  out  those  duties  com- 
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mits  a  fraud,  or  does  an  unjustifiable  act  for  which 
poiicitor  would  be  liable  to  make  compeDsatioD,  the  inuo- 
cent  partner  is  liable. 

Cases  whence  these  placita  deduced  cited  in  judgment. 
Wentworth  v.  Qurner  105 

2.  See  Ifjuncjtion,  2. 

AMBIGUITY,  PATENT. 

See  Demurrer,  1,  2. 

AMENDMENT  of  bill. 

See  Demurrer,  1. 

See  Statute  of  Ltmitations,  1. 

APPEAL. 

See  Pragtios. 

BOND,  construction  of. 

A.  sold  to  B.  for  £2,000  certain  lands  to  which  C.  had  a 
claim,  and  executed  a  bond  in  the  penalty  of  £4,000.  con- 
ditioned to  be  void  if  he  should  deliver  possession  within  a 
year  after  date,  and  there  should  be  at  the  end  of  sunh  year 
any  suit  against  him  or  B.,  whereby  B.'s  title  might  be  pre- 
judicially affected,  or  if  A.  should  pay  to  B.  £2,000  and 
interest  on  the  day  twelve  months  after  date.  A  suit  was 
instituted  by  C,  but  not  decided  before  the  end  of  the  year. 
After  the  twelve  months,  A.  offered  to  pay  the  £2,000  and 
interest,  and  take  a  reconveyance  of  the  land.  B.  brought 
an  action  on  thebond  and  recovered  the  full  penalty,  where- 
upon A.  filed  a  bill  for  injunction  against  further  proceed- 
ings at  law  on  payment  of  12,000  and  interest  from  date  of 
bond.     Injunction  refused.     Osborne  v.  Sales  37 

COMMISSION.  Ex  parte  order  for  passing  executor's  accounts  and 
allowing  commission  rescinded,  as  Court  not  informed  that 
accounts  had  been  filed  after  proper  time. 

Commission  allowed  only  in  ecclesiastical  jurisdiction. 
In  the  matter  of  the  will  of  Crair/ord  Logan  98 

COSTS.  1.  Application  by  representative  of  deceased  defendant  for 
costs  incurred  by  defendant,  where  no  revivor,  dismissed. 
Purrts  V.  Attorney  General  7 

2.  See  Demurrer,  1. 

3.  See  Infant. 

4.  Sec  Next  Friend. 
DECREE.    Where  between  hearing  and  decree  a  new  official  assignee 

appointed,  decree  drawn  up  reciting  the  change.  Perry 
V.  Muir  16 

DEMURRER.  1.  Demurrer  to  bill  forspecific  performanceof  contract 
for  sale  of  26  or  27  blocks  of  land,  known  as  allowed, 

with  leave  to  amend,  as  bill  did  not  shew  that  both  parties 
at  the  time  of  making  the  contract  knew  what  the  blanks 
consisted  of. 

Evidence  of  surrounding  circa mstance<«  at  the  time  of 
making  the  contract  admissible  in  patent  ambiguities. 

The  grounds  of  demurrer  need  not  be  stated  more 
particularly  than  is  sufficient  to  point  out  the  kind  of 
objection  to  be  made. 

No  costs  where  some  of  the  grounds  of  demurrer  allowed 

and  some  disallowed.     Tooth  v.  Madeay  17 

2.  Demurrerfor  want  of  equity  to  bill  for  specific  performance 

of  contract  for  sale  of  26  or  27  blocks  of  land  known  as 

overruled,  as  bill  alleged  facts  shewing  that 

plaintiff  sold  all  the  land  in  his  possession  in  the  district, 

and  all  parties  to  contract  knew  what  tract  of  land  was 

being  sold.     Tooth  v.  Madeay  100 

DIRECTION.  I 

See  Advice,  1,  2,  3.  I 

i 
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EVIDENCE. 

See  DrnxTKRiR,  1,  2. 

See  Infant. 

See  Injunction,  3. 
FRAUD. 

See  AoKMT,  1. 
HEIR  of  promisee  of  mnt. 

A.,  beir  of  B.,  promisee  of  grant  from  the  crown  obtained 

grant  after  B.'s  death.     Jidd  that  he  was  not  a  trustee  of 

the  lands  for  B.*8  creditorsi 
ffdd  that  the  crown  is  not  bound  to  issue  grant  to  heir, 

and  that  A.  took  solely  bv  favour  of  the  crown.    Held  no 

lien    for    improvements  by  administrator,  who    was    in 

possession  as  supposed    heir    before    A.    Hilleu  v.   Ma- 

goreran  92-60 

INFANT,  sale  of  estate  of. 

In  suit  for  arrears  of  annui^,  payable  out  of  rents  of  infant's 

estate.  Court  has  power  to  decree  sale  for  such  payment,  and 

for  costs,  there  being  no  other  fund. 
In  questions  of  pedigree,  declarations  by  members  of  the 

family  admissible  only  ante  litem  motam. 
Purchaser  entitled  to  have  such  muniments  of  title  as  to 

protect  it  against  all  the  world.    Riordan  v.  HeUyer       46 
INJUNCn^ION.  1.  Injunction  refused,  to  prevent  Ministei  for  Works 

from  acting  in  violation  of  agreement  between  plaintiffs  and 

him,  as  agent  of  the  Crown. 

Held  that,  under  the  circumstances,  a  Petition  of  Right  was 

the  only  remedy.     Newcastle   WcUUend  Good  Ccmpany  v. 

ArwM  26 

2.  Injunction  granted  against  action  at  law  for  agency  accounts, 
on  the  grounds  that  defendant  was  a  partner  in  some  of  the 
transactions,  and  that  the  accounts  were  complicated.  Boytr 
V.  ITAram  74 

3.  Injunction  refused,  on  the  grounds  that  the  conflicting  evi- 
dence rested  only  on  the  oath  of  the  plaintiff  against  the  oath 
of  the  defendant.     Keogh  v.  GUub  79 

4.  Notwithstanding  circumstances  shewing  that  the  partner- 
ship cannot  be  carried  on  with  advantage  to  either  party,  the 
Court  will  not  interfere  if  these  circumstances  arise  from  the 
plaintiff's  misconduct  alone.     Wi9C  v.  Heggarty  95 

LIEN. 

See  Hbir. 
MUNIMENTS  OF  TITLE. 

See  Infant. 
NEXT  FRIEND.  Claim  of  next  friend  of  married  women  having  sepa- 
rate estate,  to  costs  of  suit  on  dismissal  of  bill.      Barry  v. 

Thurlaw  99 

PARTNERSHIP. 

See  Injunction,  4. 
PETITION  OF  RIGHT. 

See  Injunction,  1. 
PRACTICE.  Where  bill  dismissed  with  costs,  can  Court  on  appeal  to 

Privy  Comncil  direct  security  to  be  given,  that  fund  will  not 

be  disposed  of.  Query  ?    Dean  v.  Byrnes  16 

See  Decreb. 
RECEIVER,  husband  of 

Husband  of  receiver  not  allowed  to  purchase  property  over 

which  receiver  appointed.     Watkins  v.  Le»trange  85 

SOLICITOR, 

See  Agbnt,  1. 
STATUTE  OF  LIMITATIONS.     1.  SUtute  of  Limitotions  good 

defence  to  bill  by    trustees  against  co-trustee,  but  not  if 

ceetuisque  trust  plaintiffs. 
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Leave  giren  to  amend  aooordingly.  Under  the  oircmn- 
stancen  of  the  oase,  acconnt  directed  for  six  yean  only. 
Norton  v.  Hughes  65 

2.  SeeAoBKT,  1. 
TRUSTEE. 

1.  See  Statute  of  Limitatioiib,  1. 

2.  See  Agent,  J . 

3.  SeeHEiB. 

VOLUNTARY  SETTLEMENT.  A.  exeoated  a  settlement  after  mar- 
riage,  in  pursuance  of  a  verbal  a^eement  made  before  mar-, 
riage.  At  the  time  of  execntion  an  action  by  B.  was 
pending,  in  which  B.  subsequently  obtained  a  verdict^  which 
he  was  unable  to  realize  owing  to  the  settlement.  There 
were  conversations  shewing  that  A.  intended  that  B.  should 
get  nothing  if  he  obtained  a  verdict.  Held  that,  under  the 
circumstances,  the  settlement  was  fraudulent  and  void. 
Perry  v.  Muir.  1 

1 
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